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Bank   v.    Martin. 
(Nashville.      January   7,    1896.) 

Gbnerai.  Assignment.    Fraudulent  and  void,  ivhetu 

An  infitrament  purporting  to  be  a  general  assignment  is  fraud- 
nlent  in  law  and  void,  as  stipulating  for  unreasonable  delay, 
which  postpones  the  sale  of  the  realty  embraced  therein  for 
two  years,  and  then  provides  that  it  shall  be  sold  for  one-third 
cash  and  balance  on  one  and  two  years'  credit. 

Act  construed:  Acts  1881,  Ch.  121. 
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Cases  cited  and  approved:  Youngf  v.  Hail,  6  Lea,  175;  Scheibler 
V.  Mundinger,  86  Tenn.,  674;  Stedman  v.  Dobbins,  93  Tenn., 
397;  80  111.,  109;  69  Miss.,  1. 

Cases  cited  and  distingfuished:  Bennett  v.  Bank,  5  Hum.,  612; 
Roane  v.  Bank,  1  Head,  526. 


FROM    SUMNER. 


Appeal  from  Chancery  Court  of  Sumner  County. 
J.    W.    Bonner,    J.,    sitting    by   interchange. 

Wilson  &  Pardue  and  Vertrees  &  Vertrees 
for   Complainants. 

B.  D.  Bell,  W.  C.  Dismukes,  Ed.  T.  Seat,  J. 
J.  Turner,  J.  W.  Blackmore,  and  George  W. 
BoDDiE   for   Defendants. 

Beard,  J.  Jo.  D.  Martin,  on  November  18,  1893, 
made  a  general  assignment  for  the  benefit  of  his  cred- 
itors. Among  these  were  the  complainants  in  the 
above  entitled  causes.  They,  however,  repudiated 
the  trust  created  by  this  instrument,  and  filed  their 
respective  bills,  attacking  it  on  several  grounds  as 
fraudulent  in  law.  On  demurrer,  the  Chancellor 
entered  a  decree  sustaining  the  assignment.  On  ap- 
peal, the  Court  of  Chancery  Apjjeals  reversed  this 
decree,  and  remanded  the  causes  to  the  Court  below 
for  further  proceedings.  The  cases  are  before  us 
on   assignment   of    error   to   this   last    decree. 
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By  the  deed  in  question  there  was  conveyed  to  the 
assignee  personal  and  real  property,  which  he  was 
directed  to  take  possession  of  *'at  once."  The 
personalty  he  was  authorized  to  sell  or  dispose  of 
"at  any  time  to  the  best  interest  of  all  the  cred- 
itors, and  the  real  estate  he  was  to  rent  out  either 
publicly  or  privately."  It  was  then  provided  *'that 
if  the  debts  of  the  assignor  were  not  paid  on  or 
before  the  eighteenth  of  November,  1896,  then,  and 
in  that  event,  the  trustee  shall  proceed  to  sell  said 
land,  after  legal  advertisement,  upon  the  usual  terms 
of  one-third  cash  and  the  balance  in  one  and  two 
years."  It  will  be  seen  that  the  eflFect  of  this 
clause  is,  in  the  event  of  a  sale  of  the  realty,  to 
postpone  a  final  distribution  of  its  proceeds  for  at 
least   four   years   from  the   date   of    the   deed. 

The  Court  of  Chancery  Appeals  held  that  this 
was  a  general  assignment,  distinguishable  in  impor- 
tant features  from  a  mortgage,  or  a  deed  of  trust 
in  the  nature  of  a  mortgage,  and  that,  whatever 
might  be  the  effect  of  this  extension  of  time  in 
winding  up  the  trust  created  by  one  of  these  lat- 
ter instruments,    it  was    a   fatal   vice    in    the   former. 

It  is  true  that  Mr.  Burrill,  in  his  very  valuable 
work  on  Assignments,  draws  a  distinct  line  of  sep- 
aration between  an  assignment,  whether  general  or 
special,  and  a  mortgage  or  a  trust-deed  in  the  na^ 
tare  of  a  mortgage.  By  the  two  latter  instruments, 
while  the  legal  title  is  conveyed  to  the  mortgagee 
or  trustee,    it    is    only   in    the    nature   of    a   security; 
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the  equitable  title  remains  in  the  grantor,  subject  to 
his  control  and  to  be  reached  by  his  creditors.  On 
the  other  hand,  Mr.  Burrill  says:  '*An  assignment 
is  more  than  a  security  for  the  payment  of  debts; 
it  is  an  absolute  appropriation  of  proj>erty  to  their 
payment.  It  does  not  create  a  lien  in  favor  of 
creditors  on  property  which  in  equity  is  still  re- 
garded as  the  assignor's,  but  it  passes  both  the  legal 
and  equitable  title  to  the  property  beyond  the  con- 
trol  of    the   assignor."     Burrill   (6th   Ed.),    Sec.    6. 

The  distinction  made  by  this  author  rests  upon 
the  authority  of  a  number  of  reported  cases  etnanat- 
ing  from  Courts  of  the  highest  character,  and  it  is 
adopted  by  Mr.  Pingrey  in  his  late  work  on  Mort- 
gages, Vol.  I.,  Sec.  69.  This  Court,  however,  if 
it  has  not  heretofore  declined,  at  least  has  not  un- 
dertaken to  follow  Mr.  Burrill  or  the  cases  relied 
upon  by  him,  in  thus  sharply  distinguishing  these 
instruments.  Yet  it  has  noted  a  common  law  assign- 
ment as  possessing  virtues  peculiar  to  itself  [Young 
V.  Ilaile^  6  Lea,  175),  and  especially  has  it  recog- 
nized a  general  assignment,  executed  under  Chapter 
121,  Acts  of  1881,  as  being,  to  a  great  extent, 
8ui  genei'is.  ScheibJei'  v.  Mundinger^  86  Tenn.,  674; 
Stedman    v.    Dobbi?iS,    93    Tenn.,    397. 

But  if  this  Court  was  disposed  to  adopt  the 
definition  of  an  assignment  given  by  these  text 
writers,  the  case  at  bar  would  not  be  a  proper  one 
in  which  to  announce  it.  For,  though  the  deed  in 
question   is   none   the   less   a   general  assignment,   still. 
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by  its  terms,  it  does  not  make  an  unconditional  ap- 
propriation of  the  grantor's  property  to  the  payment 
of  his  debts.  On  the  contrary,  it  is  only  in  the 
event  that  * '  the  debts  are  not  paid  on  or  before 
the  eighteenth  of  November,  1895,"  that  the  trustee 
can  sell  the  realty.  Thus,  it  is  an  instrument  of  a 
mixed  nature.  It  is  a  general  assignment  partaking 
of  the  nature  of  a  trust-deed,  so  far  as  the  land 
was  .  concerned;  for,  while  it  appropriates  all  the 
property  as  an  ultimate  fund  for  the  payment  of 
debts,  yet,  intermediately  between  its  execution  and 
the  date  fixed  for  sale,  the  realty  simply  stands  as 
security  against  the  grantor's  default  in  the  payment 
of  these  debts.  It  thus  answers  the  description  of 
the  instruments  referred  to  by  Mr.  Burrill  in  Sec- 
tion 8  of  his  work.  Considering  this,  then,  as  such 
an  instrument,  is  it  vitiated  by  the  extension  of 
time  given   in   the   paragraph   set   out   above? 

It  is  true  that,  in  regard  to  conveyances  such  as 
the  one  in  hand,  executed  under  Chapter  121,  Acts 
of  1881,  this  Court  has  uniformly  held  that,  by 
reason  of  their  new  and  extensive  effects,  they  must 
strictly  conform  to  the  recjuirements  of  the  statute 
(Stedmuny  Ste^'e  i&  Co.  v.  Dohhlns,  siipj'a)^  yet 
when  such  conformity  is  found,  then  these  instru- 
ments, like  a  general  assignment  at  common  law, 
are  entitled  to  a  fair  and  reasonable  construction,  so 
that,  if  consistent  with  sound  legal  principles,  they 
may  be  made  to  effectuate  the  purpose  of  their  exe- 
cution.     Burrill,    Sec.    285;    Wait   on   Fr.    Con.,    Sec. 
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343.  In  each  case  the  Court  seeks  to  ascertain  the 
intent  of  the  grantor,  and,  if  it  be  found  to  be  to 
hinder,  delay,  or  defraud  his  creditors,  the  instru- 
ment will  be  declared  void  at  the  instance  of  the 
impeaching  creditor.  And  where,  upon  the  face  of 
the  instrument,  it  appears  that  the  necessary  effect  of 
its  provision  is  to  hinder,  delay,  or  defraud  credit- 
ors, the  law  will  impute  to  the  grantor  the  fraud- 
ulent intent.  Mar^ks  v.  Bradley^  69  Miss.,  1.  For 
the  law  presumes  every  man  to  intend  the  legal 
consequences  which  must  naturally  flow  from  his  vol- 
untary acts,  and  every  man  is  held  responsible  ac- 
cordingly.    Burrill,    Sec.    302. 

In  view  of  these  settled  rules  of  construction,  the 
question  recurs,  does  the  delay  in  the  sale  and  dis- 
tribution of  the  proceeds  of  this  realty  brinp  this 
assignment  within  the  statute  against  fraudulent  con- 
veyances!^ While  every  assignment  of  a  failing  debtor 
has  the  effect  to  place  his  property  beyond  the  reach 
of  the  ordinary  process  of  the  law,  and  thus  puts 
some  hindrances  in  the  way  of  a  speedy  realization 
of  his  debt  by  the  creditor,  yet  it  is  well  settled 
that  this  does  not  necessarily  make  the  instrument 
null  and  void.  A  reasonable  time  for  the  execution 
of  the  trust  and  the  distribution  of  its  proceeds  is 
recognized  as  proper  by  all  the  authorities.  If  the 
period  for  doing  this  is  fixed  in  the  assignment,  and 
the  same  is  reasonable,  such  a  stipulation  will  be 
valid.  But  '<  postponing  to  an  unreasonable  time 
the    period   of    sale   and   payment    will    avoid   the   in- 
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stniment/'  Burrill,  Sec.  183.  But  what  is  a  rea- 
sonable time  is  nowhere  definitely  settled.  It  depends 
on  the  character  of  the  property  or  the  circumstances 
of    the   case.     Burrill,    Sec.    183. 

No  fixed  or  inflexible  rule  has  been  announced  by 
this  Court,  and,  in  the  nature  of  things,  possibly 
none  could  be.  The  nearest  approach  to  such  a 
rule  is  found  in  Yming  v.  Haile^  supva^  where  it 
was  said,*  with  regard  to  time  given  in  a  general 
assignment,  ''that  the  probable  law's  delay  is  all 
that  can  fairly  be  stipulated  for."  This,  Of  itself, 
is  indefinite,  yet  it  sufficiently  approximates  certainty 
to  furnish  an  intelligent  guide  in  each  case  as  it 
presents  itself. 

Applying  these  general  considerations  to  the  case 
at  bar,  in  the  words  of  the  Court  of  Chancery 
Appeals,  ''it  cannot  be  denied  that  the  postpone- 
ment of  the  sale  and  payment  fixed  in  this  deed  is 
unusual ;  nor  can  it  be  denied  that  the  delay  is 
greater  than  would  have  ordinarily  occurred  in  the 
collection  by  the  creditors  of  their  debts  by  due 
process  of  law.  It  would  have  been  no  more  than 
his  creditors  were  entitled  to  if  Martin  had  allowed 
his  property  to  be  sold,  and  the  proceeds  distrib- 
uted with  as  little  delay  as  possible;  but  to  post- 
pone the  payment  of  his  debts  three  or  four  years, 
by  tying  up  his  property,"  is  certainly  unreason- 
able delay.  And  this  delay  is  imposed  on  all  his 
creditors.  No  one  of  them,  however  urgent  his 
needs    may   be,    or    however    he    may    doubt    the    in- 
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tegrity  of  the  instrument,  dare  attack  it,  save  at 
the  risk  of  a  forfeiture  of  a  right  to  share  in  its 
proceeds  in  the  event  his  attack  should  fail.  Ap- 
prehensive of  the  result  of  an  attack,  it  may  well 
be  that  his  creditors  will  submit  to  the  long  post- 
ponement,  however  injurious  to  their  interest,  while 
they  see  the  property  in  the  meantime  depreciating, 
or,  else,  discouraged  by  the  inevitable  delay,  they 
will  accept  ruinous  compositions  from  their  debtor 
or  his  friends.  There  can  be  no  benefit  to  them 
in  such  an  extension  of  time  as  is  provided  for  in 
this  case,  while  great  advantage  may  be  suggested 
as  likely  to  accrue  to  the  debtor,  either  from  re- 
luctant compromises  extorted  from  the  necessities  or 
impatience  of  creditors,  or  else  from  the  possible 
increase  in  the  value  of  the  property  conveyed,  re- 
sulting in  the  satisfaction  of  his  debts  with  a  sur- 
plus  left   to   him. 

We  think  the  true  rule  is  that  "a  debtor  in 
failing  circumstances  is  only  allowed  to  place  his 
property  beyond  the  reach  of  his  creditors  by  mak- 
ing a  general  assignment  of  it,  when  he  does  so 
for  the  benefit  of  the  creditors  by  devoting  it  un- 
reservedly to  the  payment  of  his  debts,  and  not 
with  a  view  to  his  advantage,  in  delaying,  until  a 
favorable  time,  the  appropriation  of  the  property 
for  such   puqx)ses."      PIwlps  v.    Curts^    80   111.,    109. 

Satisfied  that  this  rule  has  been  violated  in  this 
instrument,  we  agree  with  the  Court  of  Chancery 
Appeals   in   its   conclusion   that   it   was   fraudulent   and 


DECEMBER  T^RM,  1895.  9 

Bank  v.  Martin. 

void  as  against  complainants  in  the  particular  herein 
discussed.  It  is  unnecessary  to  consider  other  as- 
signments of  error  raised  by  the  parties  to  the 
record. 

It  is  proper  to  say  that,  upon  an  examination 
of  Bennett  v.  ZlnUm  Bank^  5  Hum.,  612;  Roane 
V.  Bank,  1  Head,  526,  and  other  cases  of  like 
character,  cited  by  defendants  in  error,  we  do  not 
regard  them  as  being  in  conflict  with  the  conclusion 
reached    in   this   case. 
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^  ^  McDaniel   v.    Whitsett. 

{Nanhvilh.     January    10,    1896.) 

1.  Bills  and  Notks.     MaierUil  nlteratlon. 

Alterations  of  a  note,  after  its  execution,  are  material  and  fraudu- 
lent and  render  it  uncollectible,  where  the  holder,  for  the  pur- 
pose of  increasing  its  negotiability  and  security,  and  without 
the  consent  of  the  maker,  changes  its  terms  so  as  to  make  it 
payable  to  '* holder"  instead  of  ** order,"  and  adds  to  the  re- 
cital that  it  was  given  for  land  the  retention  of  an  express 
lien  thereon.     (PosU  PP-  iU  i'^-,  i5.) 

Cases  cited  and  approved:  Crockett  v,  Thomason,  5  Sneed,  344; 
Organ  v.  Allison,  9  Bax.,  459;  McVey  u  Ely,  5  Lea,  442;  Blair 
V.  Bank,  11  Hum.,  84;  Taylor  v.  Taylor,  12  Lea,  714. 

2.  Samr.     Same,     Not  obviated  by  erasure. 

Where  a  note  has  been  rendered  void  by  material  and  fraudulent 
alterations  of  its  terms  by  the  holder,  after  its  execution,  with- 
out the  maker's  consent,  its  validity  cannot  be  restored  by 
erasure  of  the  alterations,  so  as  to  make  it  collectible  by  the 
guilty  holder.     (Post,  pp.  12,  13. ) 

Cases  cited  and  approved:  Crockett  v.  Thompson,  5  Sneed,  344; 
Blairu  Bank,  11  Hum.,  84;  Organ  v.  Allison,  9  Bax.,  462;  Mc- 
Vey V.  Ely,  5  Lea,  443;  Taylor  v.  Taylor,  12  Lea,  714. 

3.  Same.     Same.     Not  waived  by  maker's  acts,  wheii. 

Material  and  fraudulent  alterations  of  a  note,  after  its  execution, 
by  the  holder,  without  the  maker's  consent,  are  not  waived  by 
the  latter 's  proposal,  after  knowledge  thereof,  to  renew  and 
pay  the  note,  which  was  not  ac<;epted,  or  by  his  payment  of 
another  note  of  the  same  series,  similarly  altered  without  ob- 
jection.    (Post,  pp.  13,  14.) 
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Appeal  in  error  from  the  Circuit  Court  of  Marshall 
County.     W.    C.    Houston,    J. 
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Li.     A.    Thompson   for   McDaniel. 

\i.    \V.    Walker  for    Whitsett. 

Wilkes,    J.      This   is   an   action    to    recover    upon 
a    note    for    $200,    given    in    part    consideration   of    a 
tract    of    land.       It   was   commenced    before   a   Justice 
of     the    Peace,    appealed    to    the    Circuit    Court,    and 
there    tried   before   the   Judge   without   a   jury,    result- 
ing   in    a    judgment   for    the    defendant,    from     which 
the    plaintiff  has   appealed   and   assigned    errors.      The 
defendant    filed    a    special    plea    of    non    e>tt   factum, 
averring   that  the   note   had   been   fraudulently   altered 
by    the    payee    after    it    was    given.       The    note,    as 
originally  given,   was  payable   to   the   order   of   James 
C    Whitsett,    and    specified    on    its   face   that    it    was 
for   the   third   and   last   payment   on   a   tract   of    land. 
The   alterations    consisted    in    adding    after    the    name 
of   the   payee   the   words    *'or    holder,"    and    in    add- 
ing to   the   note   the   following:     *'A   lien    is    retained 
on  said   land   until   all   the   purchase   money  is   paid." 
While    thus    altered    it    was    presented    to    defendant 
and   payment  demanded   of   him.       He   saw   the   alter- 
ations,  and   said  that  he  thought  they  made   the   note 
void,    but  proposed  that,    if   plaintiff   would  grant  him 
further   indulgence    and    renew    the    note    and    charge 
only   six   per   cent,    interest   for   the   delay,    he    would 
pay  it   in   a   certain   time.     This  proposition  the  plain- 
tiff declined,   and  thereafter   erased   the   matters  which 
had  been  added   to   the   note    and    brought   suit   upon 
it  after   the   alterations   had   been   erased.     It    appears 
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from  the  record  that,  on  the  trial  before  the  Justice 
of  the  Peace,  the  plaintiff  stated  that  he  made  the 
alterations  as  stated,  and  without  defendant's  consent 
or  knowledge,  and  did  so  in  order  to  bind  the  land. 
It  is  contended,  on  the  one  hand,  that  the  addi- 
tions to  the  Mote  were  not  material,  and  did  not 
change  the  legal  effect  or  force  of  the  note,  and 
that,  the  alterations  being  erased  before  suit  was 
brought,  the  note  was,  when  sued  on,  in  the  shape 
it  was  originally,  and  hence  plaintiff  was  entitled  to 
recover.  On  the  other  hand,  it  is  insisted  that  the 
alterations  were  material,  and  were  intended  to  add 
to  the  security  of  the  note  and  its  negotiability,  and 
that  this  purpose  was  fraudulent  and  avoided  the 
note  In  totOy  and  the  subsequent  erasure  could  not 
revive  it  and  restore  it,  and  that  plaintiff  could  not 
recover,   because  of  his  fraudulent  act  and  purpose. 

The  authorities  are  uniform  that,  when  a  material 
alteration  is  made  of  a  written  instrument  by  the 
holder,  fraudulently,  and  without  the  consent  of  the 
maker,  it  renders  the  instrument  void  so  far  as  con- 
cerns its  collection.  1  Greenleaf  on  Evidence,  Sec. 
564:  et  sequitur;  Crockett  v.  Thompson^  5  Sneed, 
3:1:4:;  Orgau^  Admr.^  v.  Alltson,  9  Bax.,  459;  JfcVey 
V.  Jily,  5  Lea,  44:2;  Am.  &  Eng.  Enc.  Law,  VoL 
L,    p.    502. 

The  authorities  also  hold  that,  when  the  alteration 
is  fraudulently  made,  no  erasure  can  restore  the 
validity  of  the  note  and  make  it  collectible  by  the 
party    guilty    of    the    alteration.     Am.    &    Eng.    Enc. 
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L.,    Vol.    — .,    504,   note;    lb.,    Vol.   L,   520;    Crockett 
V.     Thonvp^on^    5    Sneed,    344. 

Much  stress  and  force  is  laid  in  the  cases  upon 
the  question  whether  the  alteration  was  made  with 
a  fraudulent  design,  and  the  ground  of  the  doctrine 
is  said  to  be  twofold:  (1)  As  a  matter  of  public 
policy,  to  prevent  fraud  by  not  permitting  a  man  to 
take  the  chance  of  committing  a  fraud  without  run- 
ning the  risk  of  losing  thereby  when  it  is  detected, 
and  (2)  to  insure  the  identity  of  the  instrument  and 
prevent  the  substitution  of  another  without  the  priv- 
ity  of   the   party   concerned. 

The  rule  is  intended  to  operate  as  a  penalty  upon 
the  holder,  as  well  as  a  protection  to  the  maker. 
It    imports   a   fraud   when   it   is   material,    whether    so 

intended   or   not,    and,   even  if   no  injury  is   done   and 

» 

the  change  abandoned  by  the  party  in  whose  favor 
it  was  intended  to  operate,  the  consequence,  upon 
strong  grounds  of  public  policy  and  settled  rules  of 
law,  is  the  same — that  is,  to  avoid  the  notes.  1 
Greenleaf  on  Evidence,  565-6;  Crockett  v.  Thompson , 
5  Sneed,  344.  See,  also,  Blair  v.  Bank,  11  Hum., 
84-87;  Organ  v.  AUlsoyi,  9  Bax.,  462  (S.  C,  3 
Leg.  Rep.,  252);  McVey  v.  Ely,  5  Lea,  443;  Tay- 
lor v.  Taylor,  12  Lea,  714;  1  Am.  &  Eng.  Enc. 
Law,    p.    520. 

We  think  that,  in  this  case,  the  alteration  was 
material,  and,  without  doubt,  made  by  the  plaintiff 
with  a  view  to  increasing  the  security  and  value  of 
his   note,    and    the    same   was   fraudulent   both   in  law 
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and  fact,  and  the  note,  in  consequence,  became  void, 
and  the  subsequent  erasure  could  not  restore  its 
original  purity  and  validity,  and  plaintiff,  by  his 
acts,  lost  his  right  to  recover  upon  said  note.  Xor 
do  the  facts  sustain  the  contention  now  made,  that 
the  change  in  the  note  was  ratified  by  the  maker 
after  receiving  notice  of  such  change.  It  is  true, 
he  proposed  to  renew  the  note  and  pay  it  after  the 
alteration,  but  it  was  on  conditions  which  the  plain- 
tiff refused  to  accept,  and  the  waiver  did  not,  there- 
fore, become  operative  and  valid.  1  Am.  &  Eng. 
Enc.    L.,    522,    note. 

It  is  also  true  that  he  had  already  paid  a  prior 
note  with  similar  alterations,  but  this  would  not  con- 
stitute a  waiver  and  consent  as  to  the  note  now 
sued  on.  Moreover,  the  defendant  explains  that  he 
did  not  notice  the  alteration  when  he  made  the  pay- 
ment  of   the    prior   note. 

It  is  insisted  that,  inasmuch  as  the  note  was 
given  for  land,  and  so  recited  on  its  face,  a  ven- 
dor's lien,  by  implication  of  law,  existed,  and  the 
added  stipulation  in  the  note  was,  therefore,  imma- 
terial, and  gave  no  greater  force  to  the  lien.  It 
by  no  means  results  as  a  matter  of  law  that  a  lien 
exists  upon  real  estate  for  a  note  executed  in  con- 
sideration of  it,  even  though  the  consideration  may 
be  recited  in  the  note.  For  aught  this  record  dis- 
closes, such  lien  may  have  been  expressly  waived  in 
the  deed  conveying  the  land,  and  there  may  have 
been   no   implied   lien.       Here,   the  evident  purpose  of 
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the  alteration  was  to  add  to  the  negotiability  of  the 
note,  and  to  stipulate,  by  agreement,  for  an  express 
lien  upon  the  land,  and,  even  if  the  act  done  and 
words  added  were  ineffectual  to  accomplish  the  end, 
the  fraudulent   purpose   was,    nevertheless,    the   same. 

Upon  the  record  as  presented,  we  think  there  is 
no  error  in  the  judgment  of  the  learned  trial  Judge, 
and  it  is   affirmed,    with    costs. 
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Bailey  v.  Drake. 

[Xashville.     January  11,   1896.) 

1.  Inheritance  Tax.     Brothers, 

An  estate  acquired  by  will  or  inheritance  from  a  brother  or  sister 
is  not  subject  to  inheritance  tax.  Chapter  174,  Acts  1893,  which 
taxed  such  estates,  was  repealed,  by  implication,  by  Chapter  89, 
Acts  1893,  passed  at  a  later  hour  of  same  day,  which  contains 
an  express  provision  exempting*  such  estates  from  taxation. 
{PoHt,  pp.  17-19.) 

Acts  construed:  Acts  1893,  Chs.  89,  174. 

Case  cited  and  approved:  State  v.  Alston,  94  Tenn.,  674. 

2.  Same.    Estates  l?i  reimiinder, 

A  vested  remainder  for  life,  and  a  contingent  remainder  absolute 
in  personal  property,  given  to  persons  not  within  the  excepted 
class,  are  subject  to  the  collateral  inheritance  tax,  under  Acts 
1893,  Chapter  89,  Section  7,  and  Chapter '174.  Section  1,  provid- 
ing that  all  property  in  possession  or  expectancy,  and  all  es- 
tates— real,  personal,  and  mixed — of  every  kind  whatsoever, 
which  shall  pass  to  persons  other  than  those  enumerated  in 
the  statute,  shall  be  subject  to  such  tax.  And  it  is  not  material 
that  such  remainders  are  limited  after  a  life  estate  g-iven  to  a 
person  belonging"  to  the  exempt  class.     {Post^  pp.  20-23.) 

Acts  construed:  Acts  1893,  Chs.  89,  174. 

3.  Same.    Same.     ^Vhen  due. 

The  collateral  inheritance  tax  upon  a  vested  remainder  for  life, 
or  on  a  contingent  remainder  absolute  in  personal  property,  is 
not  payable  under  Section  3,  Chapter  174,  Acts  1893,  except  at 
the  option  of  the  remaindermen,  until  the  termination  of  the 
precedent  estate;  and  Section  6  of  said  Act,  providing  that  if 
the  legacy  subject  to  the  inheritance  tax  be  given  to  any  per- 
son for  life,  or  any  other  limited  period,  upon  a  coodition  or 
contingency,  if  the  same  be  money,  the  tax  shall  be  retained 
upon  the  whole  amount,  and,  if  not  money,  application  shall  be 
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made  for  the  apportionment  of  the  sum  to  be  paid  by  such 
legatees,  does  not  apply  to  either  leg-acy.     {Poat^  pp.  20-23.) 

Acts  construed:  Acts  1893,  Chs.  89,  174. 

4-  Statutes.    Bepeal  by  impllcatton. 

A  statute  repeals  by  implication  the  repugnant  provisions  of  an- 
other statute  passed  on  the  same  day,  but  at  an  earlier  hour. 
(Pt)8L  pp.  23,  24.) 

Cases  cited  and  approved:  Ins.  Co.  v.  Tax.  Dist.,  4  Lea,  644; 
Maney  v.  State,  6  Lea,  221;  Knoxville  v.  Lewis,  12  Lea,  181; 
Ballentine  v.  Pulaski,  15  Lea,  633;  The  Druggists  Cases,  85 
Tenn.,  450;  Poe  v.  State,  85  Tenn.,  495;  Terrell  v.  State,  86 
Tenn.,  523;  Hunter  u.  Memphis,  93  Tenn.,  571;  State  v.  Yardley, 
95  Tenn.,  546;  Shelton  i\  State,  post,  P-  — •• 


FROM    MONTGOMERY. 


Api^eal  in  error  from  Circuit  Court  of  Montgomery 
County.     A.    H.    Munford,    J. 

R.  H.  BuRNEY  and  Attorney-general  Pickle  for 
Plaintiff. 

Leech   &   Savage   for   Defendants. 

Caldwell,  J.  The  bill  in  this  case  was  filed  in 
the  County  (!>)urt  of  Montgomery  County  by  C.  D. 
Bailey,  Clerk  of  '  that  Court,  for  the  use  of  the 
Slate,  to  recover  from  H.  T.  and  Wesley  Drane, 
executors  of  Walter  H.  Drane,  certiiin  collateral  in- 
heritance taxes,  alleged  to  be  due  under  an  appraise- 
ment and  a  report,  made  by  virtue  of  and  in  ac- 
cordance  with   Section    12,    Chapter   174,    of   the   Acts 

2—12  p 
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of  1893.  From  that  Court  the  case  went  into  the 
Circuit  Court,  whence  it  came  to  this  Court  by  ap- 
peal   on   two    questions. 

1.  By  his  last  will  and  testament  Walter  H. 
Drane,  a  citizen  of  Montgomery  County,  Tennessee, 
from  his  large  estate  situated  therein,  gave  to  his 
brother,  H.  T.  Drane,  a  legacy  of  $»12,000,  and  to 
his  brother,  Edward  Drane,  a  legacy  of  $8,000,  the 
latter   for   life   only. 

Complainant  alleged  in  his  bill  that  both  of  these 
legacies  were  subject  to  a  collateral  inheritance  tax; 
the  Circuit  Judge  held  that  they  were  not,  and 
from   that   ruling   the   complainant   appealed. 

The  first  section  of  Chapter  174  of  the  Acts  of 
1893  provides  that  all  estates  of  every  kind  whatso- 
ever, worth  8250  or  more,  situated  in  this  State 
and  passing  by  inheritance,  or  by  will  or  oliier 
testamentary  disposition,  from  the  owner  thereof  to 
any  person  or  persons,  '*  other  than  to  or  for  the 
use  of  the  father,  mother,  husband,  wife,  children, 
and  lineal  descendants  born  in  lawful  wedlock  of" 
such  owner,  shall  l>e  subject  to  a  duty  or  tax  of 
five  dollars  on  every  hundred  dollars  of  the  clear 
value  thereof,  to  be  paid  to  the  use  of  the  State. 
Tried  by  this  enactment  (against  which  no  con- 
stitutional objection  can  be  urged,  successfully.  State 
V.  Ahton,  94  Tenn.,  674),  the  legacies  in  question 
would,  undoubtedly,  be  subject  to  the  tax  provided 
thereby.  The  provision  is  plain.  By  it  a  tax  is 
laid    upon    all    estates    passing   in   any   of    the   modes 
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designated,  with  certain  enumerated  exceptions.  All 
estates  so  passing,  except  those  expressly  excluded, 
are  made  subject  to  the  tax.  Those  passing  to 
brothers  of  the  decedent  are  not  excluded,  hence 
they  are  included.  That  inclusion,  however,  did  not 
survive   long   enouo:h   to   reach   this   case. 

The  seventh  section  of  Chapter  89  of  the  Acts 
of  1893,  shown  by  the  Journals  of  the  House  and 
Senate  to  have  been  approved,  and  to  have  taken 
eflfeet  at  a  later  hour  of  the  same  day  (April  10, 
1893),  expressly  excepts  estates  so  received  by 
brothers  and  sisters  of  a  decedent  from  liability 
for  such  a  tax.  It  places  brothers  and  sisters  on 
the  same  plane  with  father  and  mother,  husband  and 
wife,  and  other  enumerated  persons  who  are  ex- 
cepted and  excluded  from  the  class  whose  interests 
alone  are  made  taxable.  This  provision,  being  sub- 
sec|aent  in  point  of  time,  is  prevailing  law,  and  ab- 
solutely  controlling   in   this   case. 

The  two  Acts  are  repugnant  and  irreconcilably  con- 
flicting upon  this  particular  point,  and,  being  so,  the 
latter  one  repeals  the  former,  by  implication,  to  the 
extent  of  that  repugnance  and  conflict.  Inmirance 
Of,  V.  Taxing  District^  4  Lea,  64:4;  Maney  v.  State, 
6  Lea,  221;  Kiio,m'>ille  v.  LeirU,  12  Lea,  181;  Bal- 
l^nthte  V.  PidaHki,  15  Lea,  633;  Th^  Druggists  Canes , 
85  Tenn.,  450;  Poe  v.  State,  11,,  495;  Terrell  v. 
St4xte^  86  Tenn.,  523;  Hunter  v.  Mem.phl'^,  93  Tenn., 
571;  Shelton  v.  State,  post,  p.  — ;  State  v.  YardUify 
95  Tenn.,    546. 
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It  is  of  no  consequence,  in  legal  contemplation, 
that  the  two  enactments  were  made  at  the  same  ses- 
sion of  the  Legislature,  and  on  the  same  day.  The 
repugnance  and  conflict  are  no  less  on  that  account, 
but  are  the  same  that  they  would  have  been  if  the 
two  Acts  had  been  passed  and  approved  at  different 
sessions  far  apart.  The  reason  and  necessity  for  the 
rule  recognizing  repeals  by  implication  is  the  same 
in  one  case  as  in  the  other.  The  two  provisions 
referred  to  cannot  coexist — they  cannot  stand  together. 
This  being  so,  the  later  one  must  prevail,  and, 
judged  thereby,  the  legacies  of  H.  T.  Drane  and 
Edward   Drane   are   not   subject   to    the   tax. 

2.  The  seventh  item  of  the  will  is  as  follows: 
'a  give  to  the  Fidelity  Trust  &  Safety  Vault 
Company,  of  Louisville,  Ky.,  the  sum  of  eight  thou- 
sand dollars,  to  be  held  in  trust  for  the  benefit  of 
Edward  Drane,  the  income  on  same  to  be  paid  to 
his  order  annually  or  semiannually  so  long  as  he 
may  live;  but,  in  event  of  his  death,  shall  continue 
for  the  benefit  of  his  son,  Hugh  Drane,  and  the  in- 
come to  be  paid  to  his  order;  but,  in  the  event  of 
his  death,  the  said  fund  shall  go  to  and  vest  in  my 
nieces   and   nephews    then   living,    in   equal   shares." 

Thereby  the  testator  gave  to  his  brother,  Edward 
Drane,  a  present  estate  for  life;  to  his  nephew, 
Hugh  Drane,  a  vested  remainder  for  life,  and  to 
such  of  his  nephews  and  nieces  as  should  survive 
Hugh  Drane   a   contingent   remainder   absolute. 

We  have  already  seen  that   the   interest  of   Edward 
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Drane,  the  first  life  estate,  is  not  subject  to  the  col- 
lateral inheritance  tax,  because  he  is  a  brother  of 
the  testator,  and,  as  such,  not  within  the  operation 
of  the  law.  The  inquiry  yet  to  be  made  is  as  to 
the  liability  of  the  other  interests.  The  Court  be- 
low, without  referring  to  the  contingent  remainder, 
held  '*the  remainder  interest  of  Hugh  Drane,"  at 
its  present  value,  subject  to  the  tax  claimed,  and 
required  the  executors  to  pay  the  same  ($132.30) 
before  turning  the  $8,000  over  to  the  Fidelity  Trust 
&  Safety  Vault  Company,  as  directed  by  the  will. 
The  executors  appealed  from  that  ruling,  and  here 
insist  (1)  that  the  interest  of  Hugh  Drane  is  not 
subject  to  the  tax  at  all,  and  (2)  that,  if  liable, 
the  tax  is  not  payable  until  that  interest  shall  come 
into  present  enjoyment — until  the  falling  in  of  the 
prior  estate   of    his   father. 

In  view  of  the  very  general  and  comprehensive 
language  employed  by  the  Legislature,  we  find  no 
difficulty  in  holding  that  both  the  interest  of  Hugh 
Drane,  the  remainderman  for  life,  and  that  of  those 
taking  the  whole  estate  in  remainder  after  him,  are 
subject  to  the  collateral  inheritance  tax.  Vested  re- 
mainders for  life  and  contingent  remainders  absolute 
are  undoubtedly  embraced  in  the  words,  **all  prop- 
erty ...  in  possession  or  expectancy ' '  (Acts 
1893,  Ch.  89,  Sec.  7),  and  <'all  estates,  real,  per- 
sonal, and  mixed,  of  every  kind  whatsoever"  (Acts 
1893,  Ch.  174,  Sec.  1);  and  nephews  and  nieces 
are    included   in   that   general    class   of    collateral    kin-. 
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dred  whose  "property,"  or  "estates,"  received  in 
any  of  the  modes  named,  are  declared  by  both  stat- 
utes to  be  liable  for  the  tax.  The  fact  that  the 
prior  estate  may  be  exempt  from  the  tax,  because 
given  to  a  brother,,  or  some  other  person  of  the 
excepted  class,  does  not  relieve  from  liability  the 
remainderman,  who  may  be  a  nephew  or  some  other 
person  of  the  taxable  class.  Each  recipient  must 
stand  upon  his  own  relationship  to  the  person  from 
whom  the  property  comes,  without  reference  to  the 
liability  or  nonliability  of  the  person  taking  the 
property   before   or   after   him. 

The  time  when  the  tax  on  such  interests  in  re- 
mainder becomes  payable  is  not  so  easily  ascertained. 
The  third  section  of  Chapter  174,  Acts  of  1893, 
declares  "that  in  all  cases  where  there  shall  be  a 
demise,  bequest,  or  descent  of  an  estate,  real  or 
personal,  to  collateral  relatives  or  strangers  liable  to 
the  collateral  inheritance  and  succession  tax,  to  take 
effect  in  possession  or  to  come  into  actual  enjoyment 
after  the  expiration  of  one  or  more  life  estates,  or 
a  period  of  years,  the  tax  on  such  estate  shall  not 
be  payable,  nor  interest  begin  to  run  thereon,  until 
the  person  or  persons  liable  for  the  same  shall  come 
into  actual  possession  of  such  estate  by  the  termi- 
nation of  the  estates  for  life  or  years;  and  the  tax 
shall  be  assessed  upon  the  value  of  the  estate  at 
the '  time  the  right  of  possession  accrues  to  the  owner 
as  aforesaid;  provided,  that  the  owner  shall  have 
the   right   to    pay   the    tax    at    any   time    prior   to   his 
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coming  into  possession,  and,  in  such  cases,  the  tax 
shall  be  assessed  on  the  value  of  the  estate  at  the 
time  of  the  payment  of  the  tax,  after  deducting  the 
value  of   the   life   estate  or  estates  for   years,"   etc. 

Looking  to  this  provision  alone,  it  would  seem 
to  be  entirely  clear  that  the  tax  on  the  remainder 
interest  of  Hugh  Drane  will  not  mature  until  the 
death  of  his  father,  the  first  life  tenant,  and  that 
the  tax  on  the  interests  of  the  next  remaindermen 
will  not  mature  until  the  death  of  Hugh  Drane,  the 
second  life  tenant,  unless  they,  respectively,  should 
elect  voluntarily  to  pay  sooner,  as  they  have  not 
done. 

The  sixth  section  of  the  same  Act  is  as  follows: 
'*That,  if  the  legacy  subject  to  the  collateral  in- 
heritance tax  be  given  to  any  person  for  life  or 
for  a  term  of  years,  or  for  any  other  limited 
period,  upon  a  condition  or  contingency,  if  the  same 
be  money,  the  tax  thereon  shall  be  retained  upon 
the  whole  amount;  but,  if  not  money,  application 
shall  be  made  to  the  County  Court  having  jurisdic- 
tion of  the  accounts  of  the  executors  or  administra- 
tors to  make  apportionment,  if  the  case  requires  it, 
of  the  sum  to  be  paid  by  such  legatees,  and  for 
such  further  order  relative  thereto  as  equity  shall 
require,"    etc. 

This  section  is  not  applicable  to  any  part  of  the 
present  case.  It  relates  alone  to  legacies  having 
each  of  two  peculiarities — one  as  to  the  duration 
and    the    other    as    to    the    nature   of    the   estate;    to 
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legacies  which  are  for  life,  for  years,  or  for  some 
other  limited  period  of  time,  and  which  are  also 
dependent  **upon  a  condition  or  contingency."  Leg- 
acies wanting  in  either  of  those  characteristics  are 
not   included. 

The  interest  of  Hugh  Drane,  though  but  a  life 
estate,  is  not  included,  because  it  is  a  vested  re- 
mainder, and  not  dependent  upon  any  condition  or 
contingency;  the  interests  of  the  subsequent  beneti- 
ciaries,  though  contingent  remainders,  are  not  included, 
because  they  are  not  estates  for  life,  for  years,  or 
for   any   other   limited   period   of   time. 

The  third,  and  not  the  sixth,  section  is  control- 
ling in  this  case,  and  by  it,  as  already  seen,  the 
tax  becomes  payable  on  the  first  remainder  at  the 
death  of  Edward  Drane,  the  first  life  tenant,  and 
on  the  next  remainders  at  the  death  of  Hugh  Drane, 
the   second    life   tenant. 

Reverse  as  to  the  interest  of  Hugh  Drane,  and 
dismiss  the  bill  as  to  that  interest,  and  as  to  the 
interests  of  the  other  remaindermen.  Affirm  as  to 
H.    T.    and   Edward   Drane. 
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Walton   v.    Walton. 
{Xa^hville.       January    11,    1896.) 

1.  M ABKiAOK  AND  DIVORCE.     JuTisdietUnx  of  8uU  foT  dlv(/rce. 

The  Courts  of  the  county  where  the  wife  resides  have  no  juris- 
diction, under  J  3309  (M.  &  V.)  Code,  of  her  suit  for  divorce  on 
account  of  willful  and  malicious  desertion,  where  the  parties 
resided  in  another  county  at  the  time  of  their  separation,  and 
the  husband,  not  being*  a  convict,  resided  in  another  county 
when  the  suit  was  instituted,  and  was  there  found  and  served 
with  process. 

Code  construed:  §  3309  (M.  4fe  V.);  J  2451  (T.  &  S.). 

Case  cited  and  approved:  Majors  v.  Majors,  1  Tenn.  Ch.,  265. 

2.  Statutes.     **3faj/"  mefww  "shall,"  ti?/J€n. 

"May"  has  the  force  of  "shall"  in  the  statute  providing  that 
suits  for  divorce  on  account  of  desertion  "  nuiy  be  filed  .  .  . 
in  the  Circuit  or  Chancery  Court  of  the  county  or  district  where 
the  parties  resided  at  the  time  of  their  separation,  or  in  which 
the  defendant  resides  or  is  found,  if  a  resident. " 

Code  construed:  ?  3309  (M.  &  V.);  J  2451  (T.  &  S.). 


FROM     DAVIDSON. 


Appeal    in   error   from    Circuit   Court    of    Davidson 
Countv.     J.    W.    Bonner,   J. 

Wirt   Hughes  for   Plaintiff. 

No   counsel    for    Defendant. 
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Caldwell,  J.  This  is  a  divorce  case,  coming 
on  appeal  in  error  by  complainant  from  the  Circuit 
Court  of  Davidson  County.  It  is  alleged  in  the 
bill  and  shown  in  the  proof  that  the  complainant 
and  the  defendant  were  married  in  Davidson  County, 
where  they  lived  as  man  and  wife  for  about  four 
years;  that  afterwards  they  removed  thence  to  Giles 
County,  where  they  resided  about  ten  months,  when 
the  defendant,  after  cruelly  mistreating  the  complain- 
ant in  many  ways,  willfully  and  maliciously  abandoned 
and  deserted  her  without  any  fault  on  her  part; 
that  the  complainant  thereafter  returned  to  the  home 
of  her  parents  in  Davidson  County,  where  she  re- 
mained, without  any  support  or  recognition  from 
the  defendant,  for  more  than  two  whole  years  prior 
to  the  filing  of  her  bill  in  this  case;  and  that 
some  time  after  his  willful  and  malicious  abandon- 
ment  and  desertion  of  complainant,  defendant  took 
up  his  abode  in  Marshall  County,  where  he  resided 
when  the  bill  was  filed,  and  where  the  proof  shows 
he   was   found,  and    served   with    process   in    this   case. 

On  final  hearing  the  Circuit  Judge,  although  be- 
lieving complainant  had  made  out  a  case  for  abso- 
lute divorce,  dismissed  her  bill  for  want  of  juris- 
diction. The  judgment  of  dismissal  is  undoubtedly 
correct.  The  separation  having  occurred  while  com- 
plainant and  defendant  were  residing  in  Giles  County, 
and  the  defendant  having  been  a  citizen  of  Marshall 
County  when  the  bill  was  filed,  and  having  been 
there   found,    the    suit    should   have    been    brought    in 
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one  of    those   counties,   and  could   not   rightfully  have 
Ijeen   brought   elsewhere. 

The  statute  upon  which  the  action  of  the  Court 
below  was  based,  and  which  is  controlling  in  this  ' 
case,  is  as  follows:  ''The  bill  may  be  filed  in  the 
proper  person  and  name  of  the  complainant  in  the 
Circuit  or  Chancery  Court  of  the  county  or  district 
where  the  parties  resided  at  the  time  of  their  sepa- 
ration, or  in  which  the  defendant  resides  or  is  found, 
if  a  resident;  but,  if  a  nonresident  or  convict,  then 
in  the  county  where  the  applicant  resides."  Code 
(M.  &  v.),  §3309.  This  provision  is  mandatory, 
and  not  merely  dii'ectory,  the  word  ''may,"  used 
in  the  first  line,  having  the  same  force  and  mean- 
ing as  shall.  All  the  jurisdictional  facts  or  con- 
ditions therein  named  are  wanting  in  this  case.  The 
defendant  being  a  resident  of  the  State,  and  not  a 
convict,  and  not  l)eing  found  in  any  other  county, 
the  bill  should  have  been  filed  in  Giles  or  Marshall 
County.     See   Majors   v.    Majors,    1    Tenn.    Chy.,    265. 

Affirm   the  judgment. 
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LUNN     l\     OSLIN. 

{Xashville,      January    11,    1896.) 

1.  Homestead.     Widow's  tute  of  timber, 

A  widow  may  nse  timber  upon  premises  assigned  to  her  as  home- 
stead in  such  manner  and  to  such  extent  as  will  enable  her  to 
enjoy  the  estate  without  serious  and  permanent  injury  to  the 
remaindermen.     {PotiU  pp.  M  ^•) 

Cases  cited  and  approved:  Owen  v.  Hyde,  6  Yer.,  334;  5  Mason » 
13;  63  N.  W.  Rep.,  368. 

2.  Case  in  Judgment. 

A  widow  is  not  gTiilty  of  waste  who  cuts  and  removes  from  prem- 
ises assigned  to  her  as  homestead  trees  of  small  value,  suitable 
for  telegraph  poles,  and  devotes  the  proceeds  to  making  neces- 
sary repairs  of  buildings  and  fences,  and  also  clears  six  acres 
for  grass  and  grazing  purposes,  removing  the  useless  timber 
of  small  value,  and  leaving  four  trees  to  the  acre  for  mast  and 
shade,  it  appearing  that  this  operated  as  a  betterment  of  the 
*  land,  and  that  sufficient  timber  was  left  to  supply  the  prem- 
ises.    {Post,  pp.  29^33.) 


FROM     MARSHALL. 


Appeal   from   Chancery   Court   of   Marshall  County. 
Walter   S.    Bearden,    Ch. 

FussELL    &    Wilkes    and    Swanson    &    Marshall 
for   Lunn. 

W.    W.    Walker   for   Oslin. 
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Wilkes,    J.       This    is   a   bill    to    stay   waste   by   a 
remainderman   against   a    tenant    under   the    homestead 
laws,    and   for   an   account  for   timber   cut,    etc.       The 
Chancellor   refused   any   decree   upon   account,   and  di- 
vided   the   costs    between   the   life   tenant   and   remain- 
derman.      He   also   enjoined   the   life  tenant  from   cat- 
ting    some    trees   left    in    a   pasture    lot,    but    refused 
any   further  relief.      The  remainderman  appealed,   and 
has   assigned   errors.       The   cause  was  assigned   to  the 
Court   of   Chancery   Appeals,    and    has    been    heard   by 
that   Court,    which   has   found    the    facts   and   aiBrmed 
the   decree   of   the   Chancellor,    and    the   remainderman 
has  appealed   to   this   Court. 

The  defendant  is  a  widow,  and  the  premises  in- 
volved were,  many  years  ago,  assigned  to  her  as  a 
homestead,  and  complainant  became  the  purchaser  of 
the  reversion  or  remainder  in  the  land,  subject  to 
such  homestead.  With  her  is  joined,  as  a  defend- 
ant, her  son-in-law,  who  also  resides  on  the  prem- 
ises. It  appears  that,  in  1889,  Mrs.  Oslin  caused 
several  trees  to  be  cut  on  the  premises,  and  was 
proceeding  to  market  them,  when  complainant  ob- 
jected, and  threatened  legal  proceedings,  which  caused 
her  to  cease  further  cutting,  and  to  promise  to  cut 
no  more.  Some  of  the  cedar  trees  which  had  been 
cut  were  left  on  the  ground.  In  1894:,  the  son-in- 
law,  under  direction  of  Mrs.  Oslin,  the  homestead 
tenant,  worked  up  some  of  this  fallen  timber,  and 
cut  some  other  trees,  and  worked  them  into  market- 
able   shape    in     the     form    of     telegraph     poles     and 
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squared  timbers,  and  sold  them  on  the  market.  The 
amount  received  from  these  sales  was  $82.60;  the 
cost  of  cutting  and  marketing  was  $47.29,  leaving 
a  net  balance  of  §35.31,  embracing  the  cost  of  some 
rails  and  shingles  used  on  the  place.  The  entire 
amount  realized  was  used  in  making  repairs  on  the 
place,  which  were  badly  nee<led,  and  in  paying  taxes, 
which  latter  was  replaced  by  other  repairs.  These 
repairs  were  on  the  fences,  barns,  and  other  out- 
houses,   and   were   economically    made. 

In  February,  1894,  defendants  girdled  some  trees 
to  kill  them,  so  as  to  prepare  about  six  acres  of 
the  ground  for  grass  and  grazing  purposes.  The 
trees  killed  were  blue  and  white  poplar,  small,  and 
some  wind  shaken,  and  of  small  value,  and  compar- 
atively useless  for  lumber.  Some  four  mast  trees 
to  the  acre  were  left  for  shade  and  mast.  The 
Court  of  Chancery  Appeals  finds  that  this  resulted 
in  the  benefit  and  betterment  of  the  land,  and  that 
the  repairs  were  beneficial  and  needed,  and  counter- 
balanced the  value  of  the  timber  used,  and  that  a 
suflScient  amount  of  timber  is  left  to  supply  the 
place.  The  Court  of  Chancery  Ap{)eals  was  of  opin- 
ion that  the  case  was  controlled  by  the  principles 
announced  in  Owen  v.  Ili/de,  6  Yer.,  334,  which 
involved  the  right  of  the  widow  on  premises  allotted 
to  her  as  dower,  and  that  the  two  estates  were 
alike  in  quality  and  extent  of  interest,  and  other- 
wise, and  the  rules  there  announced  were  as  proper 
in    homestead  estates   as   in  dower    premises.       In   that 
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case,  the  dower  interest  consisted  of  one-third  of 
756  acres  of  land.  The  widow  cut  the  timber  from 
alK>ut  15  aci'es,  and  cleared  it  up  for  cultivation, 
although  there  was  already  suflScient  land  open  for 
that  purpose.  The  timber  cut  off  was  valuable,  be- 
ing worth  $300  to  $400,  but  enough  was  left  for 
the  purposes  of  the  estate.  The  Court  below  charged 
the  jury  that,  though  there  was  a  sufficient  quantity 
of  cleared  land  for  the  support  of  the  dowager  and 
family  on  the  dower  estate,  yet,  she  might  go  on 
and  clear  land  and  cut  timber  in  order  to  cultivate 
the  land,  provided  she  leave  sufficient  for  the  per- 
manent use  of  the  estate,  and  this  was  affirmed  by 
the  Supreme  Court;  and  it  was  further  stated  that 
it  was  not  a  question  whether  cutting  the  timber 
was  necessary  as  a  means  of  support,  but  did  it 
materially  injure  the  property.  If  so,  she  would  be 
liable  for  waste;  but,  if  not,  although  it  was  not 
necessary  for  her  support,  and  although  it  was  done 
for  profit,  she  would  not  be  liable,  that  new  land 
might  be  cleared  to  relieve  that  which  was  old  and 
worn,  provided  sufficient  timber  was  left  for  the 
proj)erty,  and  it  was  not  injured.  It  was  further 
said:  *'The  great  contention  is,  whether  lasting  damage 
has  been  done  the  inheritance*  or  its  value  depreci- 
ated!;" and,  again,  *nhat  only  which  does  a  lasting 
damage  to  the  inheritance,  and  depreciates  its  value, 
is   waste." 

In    Loom  18    v.     Wilfmr,    5    Mason,    13,    it    was    ad- 
judged  not   to   be   waste   in   a   tenant  for   life    to   cut 
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timber  trees  in  order  to  make  necessary  repairs,  and 
selling  such  timber  to  procure  boards  for  such  re- 
pairs, if  the  estate  was  benefited  thereby.  See  4: 
Kent's  Com.,    78,    note   d. 

In  DMer  v.  DUhir,  63  N.  W.  Rep.,  368,  a 
very  recent  case  from  Nebraska,  it  was  held  that  a 
life  tenant  may  cut  timber  so  as  to  fit  the  land 
for  pasturage  or  cultivation,  if  he  does  not  thereby 
damage   the   inheritance. 

It  is  evident,  from  an  examination  of  the  au- 
thorities, that  the  decision  of  the  Court  as  to  what 
constitutes  waste,  and  what  is  permissible  use  of 
timber,  is  largely  dependent  upon  the  locality  of 
the  property  and  the  extent  and  value  of  the  tim- 
ber. Thus,  as  stated  in  Owen  v.  Hyde^  6  Yer. , 
340,  the  law  must  necessarily  }>e  varied  in  this 
country  from  the  English  doctrine.  There  timber 
is  scarce,  and  forest  trees  are  i)lanted  and  raised 
for  fuel  and  timber,  and  it  is  of  too  much  value 
to  i^rmit  its  unnecessary  destruction.  Here,  on  the 
contrary,  a  benefit  often  results  to  the  estate  bv 
clearing  away  the  timber,  and  it  would  be  absurd 
to  apply  the  rigid  principles  of  the  English  law  to 
a  state  of  things  wholly  variant  from  theirs.  The 
same  difference  exists  between  different  States  of  the 
Union,  in  some  of  which  the  careful  husbanding  of 
timber  is  a  matter  of  prime  importance,  while  in 
others  the  clearing  away  of  the  forests  is  not  only 
necessary  to  the  use,  but  highly  beneficial  to  the 
land.       From    the    nature    and    character    of    the    es- 
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tates  of  dower  and  homestead,  there  must  necessa- 
rily arise  a  difference  between  them  and  life  estates 
created  by  deed  or  will,  in  which  the  extent  to 
which  timber  may  be  used  can  be  fixed  by  the 
terms  of  the  deed  or  will.  But  dower  and  home- 
stead estates  are  given  to  widows  to  furnish  them  a 
support  and  maintenance,  and  the  law  is  zealous  to 
guard  their  rights  to  a  greater  extent  than  other 
life  tenants  or  those  entitled  in  remainder;  and  this 
Is  specially  so  in  homestead  estates,  where  the  lands 
are  held  for  the  benefit  of  minor  children  as  well 
as  of  the  widow.  In  both  cases  a  liberal  construc- 
tion and  application  will  be  made,  and  such  use 
will  be  sanctioned  as  will  best  afford  that  support 
and  maintenance  which  is  the  primary  object  of  the. 
laws.  While  there  must  be  no  wanton,  reckless  de- 
struction of  timber  to  the  injury  of  the  remainder- 
man, and  no  such  extensive  improvements  and  bet- 
terments made  as  will  prejudice  the  value  of  the 
remainder,  still  the  tenant  in  dower  or  homestead 
will  be  protected  in  the  usual,  necessary,  and  proper 
use  of  the  promises,  and  of  the  timber  upon  it, 
and  thus  enable  them  to  enjoy  the  estate  cast  on 
them  by  the  law,  but  not  to  the  serious  and  per- 
manent  injury   of    the   remainderman. 

We  think  the  defendants  in  this  case  have  been 
guilty  of  no  waste  nor  reckless  or  improvident  use 
of  the  timber  on  the  premises,  but,  on  the  con- 
trary,   have   so    used    the   freehold   as   to    enhance    its 

me     ' 

value    to    the    remainderman    as    well    as    themselves, 

3— 12p 
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and   Dond   of    the    acts    complained    of    and   found   by 
the   Court   of    Chancery   Appeals   constitute   waste. 

The  decrees  of  the  Chancellor  and  of  the  Court 
of  Chancery  Appeals  are  therefore  affirmed,  and  the 
costs   will   be   paid   as   therein   directed. 
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Anderson  v.  Miller. 

(Nashville.     January  17,    1896.) 

1.  Actions.     Maintainable  for  wrongful  destruction  of  property  by 

owner  who  tuis  been  compemtated  by  insurance. 

An  action  for  the  wrongful  destruction  of  property  can  be  main- 
tained by  the  owner  and  in  his  own  name,  although  he  has  been 
fully  compensated  for  his  loss  by  an  insurer  who  may  be  en- 
titled, by  subrogation,  to  the  recovery.     {Post,  pp.  36-43.) 

Cases  cited  and  approved:  17  Mich.,  48;  103  Mass.,  219;  105  Mass., 
213;  35  N.  J.  L.,  409;  4  Bing.  N.  R.,  272;  13  Met.,  99;  45  Maine, 
453;  16  Pet,  501;  2  Barn.  &  Cress.,  254;  21  Pa.,  518;  17  N.  Y., 
428;  6  C.  E.  Green,  107;  51  111.,  410;  52  111.,  442;  38  Barb.,  574. 

2.  Measure  of  Damages.     For  negligent  Injury  of  buiUUngs. 

In  an  action  for  the  negligent  destruction  or  injury  of  buildings 
it  is  not  error  to  charge  that  the  owner  is  entitled  to  recover, 
as  damages,  such  sum  as  will  be  sufiBcient  to  replace  the  build- 
ings destroyed  or  injured  by  others  of  equal  value,  taking  their 
age  and  depreciation  into  consideration.     (Post,  pp.  43,  44.) 

3.  Pkoximate  Cause.     What  is. 

The  proximate  cause  of  the  destruction  of  a  leased  building,  in 
which  the  tenant  has  stored  cotton,  in  violation  of  the  rental 
contract,  is  not  the  fire  which  consumes  it,  but  the  tenant's 
wrongful  act  in  storing  the  cotton  therein,  where  it  appears 
that  the  fire,  which  had  originated  elsewhere,  would  not  have 
invaded  the  leased  premises  or  caused  any  injury  thereto  but 
for  the  presence  of  the  cotton.     (Post,  pp.  44^-48.) 

Cases  cited  and  approved:  Deming  v.  The  Cotton  Press  Co.,  90 
Tenn.,  353;  Railroad  v.  Kelly,  91  Tenn.,  699;  Postal  Tel.  Co.  v. 
Zopfi,  93  Tenn.,  374. 

4.  Landlord  axd  Tenant.    TeruinVs  rights. 

A  tenants  rights  in  the  leased  premises  are  measured  by  those 
of  the  landlord,  and  cannot  exceed  them.     {Post,  pp.  48,  49.) 
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Cases  cited  and  approved:  Smith  v.  Street  Railroad,  87  Tenn.,  636; 
Railroad  v.  Bingham,  87  Tenn.,  5t!3. 


FROM    DAVIDSON. 


Appeal  in  error  from  Second  Circuit  Court  of 
Davidson   County.      Claude   AValler,    J. 

R.    L.    Morris   for   Anderson. 

Steger,    Washington   &   Jackson   for   Grantland: 

NoLEN  &  Slemons  and  Henderson  &  Eggleston 
for   Miller. 

WiLKESj  J.  This  is  an  action  for  damages  grow- 
ing out  of  a  fire  upon  premises  belonging  to  plain- 
tiffs, Miller  and  wife,  but  occupied  by  Anderson, 
and  by  Grantland  as  lessee  or  tenant  under  Anderson. 
The  cause  was  tried  before  the  Court  and  jury,  and 
judgment  rendered  for  plaintiffs  for  $1,700,  and  de- 
fendants  have   appealed   and   assigned   errors. 

It  appears  that  Anderson  and  Mrs.  Miller  owned 
adjoining  stores,  or  business  houses,  in  Nashville, 
the  buildings  being  only  a  few  inches  apart,  the 
roofs  coming  down  together,  and  being  drained  by 
the  same  gutter.  In  August,  1891,  Anderson,  be- 
ing pressed  for  room  in  his  building,  rented  Mrs. 
Miller's   building,    or   a   part   of   it,    from    her    agent. 
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for  the  purpose  of  storing  his  buggies  and  carriages 
on  the  first  floor.  It  is  a  matter  of  some  contro- 
versy whether  he  was  to  have  the  use  of  the  base- 
ment and  second  story,  or  only  the  first,  and  this 
qucistion  was  submitted  to  the  jury  under  a  proper 
charge.  However  this  may  be,  he  subrented  to 
Grantland  the  basement  and  second  story  for  the 
storage  of  cotton,  and  it  was  occupied  by  him  for 
this  purpose  from  November,  1891,  to  February  24, 
1S9'2,  so  far  as  the  record  discloses,  without  the 
plaintiff's  knowledge.  At  that  date  a  fire  originated 
in  Anderson's  house,  or  factory,  completely  destroy- 
ing it,  as  well  as  the  roof  and  part  of  the  second 
storv  floor  and  the  rear  windows  and  frames  of 
Mrs.  Miller's  house.  Mrs.  Miller's  building  was 
fully  insured,  and  she  collected  from  the  insurance 
company  $2,420,  in  full  of  her  loss.  She  used 
3?!1,980.50  of  this  amount  to  repair  her  building, 
making  it  as  valuable  as  before  the  fire.  She  then 
sued  Anderson  and  Grantland,  averring  that  Ander- 
son only,  rented  the  first  story  of  her  building  for 
storing  buggies,  etc.,  and  he  and  Grantland  had 
wrongfully  taken  possession  of  the  second  story,  and 
permitted  cotton  to  be  stored  therein,  by  reason  of 
which  fact  fire  was  conveyed  into  the  second  story 
from  the  Anderson  building  and  burned  the  floor 
and  roof,  and  made  it  diflScult  and  wellnigh  im- 
possible to  extinguish  the  fire,  so  that  the  floor  and 
roof   were   destroyed. 

A   separate   count  admits  the  rightful  possession  of 
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the  second  story,  but  alleges  that  cotton,  a  highly 
inflammable  substance,  was  stored  therein,  contrary  to 
express  agreement.  Several  pleas  were  filed,  both 
general  and  special.  Among  the  latter  it  was  set  up 
that  plaintiff  had  been  already  paid  the  full  value 
of  her  house  by  the  insurance  company,  and  that 
the  insurance  company  was  subrogated  to  all  of 
plaintiff's  rights  of^.  action.  These  pleas  were,  on 
motion,  stricken  out  as  insuflScient,  and  this  is  as- 
signed as  error.  It  is  also  assigned  as  error  that 
the  trial  Judge  committed  an  error  in  his  charge 
to  the  jury,    which  will  be  fully  considered  hereafter. 

• 

It  is  also  assigned  as  error  that  the  Court  charged 
that  the  measure  of  damages  was  the  reasonable  cost 
of  restoring  the  property  to  its  former  condition. 
Other  errors  are  assigned,  which  are  not  material, 
and  need  not  be  specially  considered,  except  that 
the  Court  charged  the  jury  that  the  rights  of  Grant- 
land  were  measured  by  those  of  Anderson,  l>ecause 
it   was   through    him   he   occupied   the   premises. 

In  regard  to  the  proper  parties  to  the  action,  we 
do  not  think  the  assignment  well  taken.  If  it  be 
conceded  that  the  insurance  company,  having  paid 
the  entire  fire  loss,  is  now  entitled  to  be  subrogated 
to  the  rights  of  the  insured  as  against  the  tort 
feasor,  or  to  recover  l)ack  from  him  the  amount  he 
recovers,  still  it  does  not  prevent  a  recovery  in  the 
name  of  the  insured  for  the  damage  sustained.  The 
question  of  who  will  be  entitled  to  the  proceeds  of 
the   recovery,    the    insurer   or   the    insured,    is   a   mat- 
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ter  between  theny,  and  constitutes  no  defense  to  an 
action  for  the  damages  caused  by  the  wrong  which, 
in  any  event,  must  be  brought  in  the  name  of  the 
owner  and  insured,  although  it  might  be  for  the 
use  of  the  insurer.  Am.  &  Eng.  Enc.  L.,  Vol.  24, 
pp.  308,  309,  310;  Ferrott-v.  Shearer,  17  Mich., 
48,  55,  56;  Clark  v.  Wikan,  103  Mass.,  219,  227; 
Hayxcocfd  v.  Cain,  105  Mass.,  213;  Webhei'  v.  Mor- 
ris cfe  Emex  R,  R.  Co.,  35  N.  J.  L.,  409;  Ma^on 
V.  SaiiiJshen^y,  3  Doug.,  61;  Yate%  v.  Whyte,  4 
Bing.  N.  R.,  272;  Hart  v.  Westeim  R.  R,  Co,,  13 
Met.,  99;  Concord  M.  Fire  Ins,  Co.  v.  Woodhu7'y, 
45  Me.,  453;  Carpenter  v.  Provident  Ins.  Co.,  16 
Pet.,  501;  Ins^iran^e  Co.  v.  Updegraff,  21  Pa.,  518; 
Kemochan  v.  N.  Y.  Fire  Ins.  Co.,  17  N.  Y.,  428; 
51   III.,    410;    52   111.,    442. 

In  Perrott  v.  Shearer,  17  Mich.,  p.  48,  the  de- 
fendant, a  Sheriff,  wrongfully  levied  on  goods,  the 
property  of  the  plaintiff,  assignee.  The  assignee  had 
insured  said  goods,  and  they  were  destroyed  while 
in  possession  of  defendant,  Sheriff.  In  an  action  to 
recover  the  value  of  the  goods,  the  defendant  pleaded 
that  the  plaintiff  had  been  paid  value  of  same  by 
insurance  company.  Cooley,  Judge,  delivered  the 
opinion  of  the  Court,  and  said:  *^He,  the  defendant, 
is  found  to  be  a  wrongdoer  in  seizing  the  goods, 
and  he  cannot  relieve  himself  from  responsibility  to 
account  for  their  full  value,  except  by  restoring  them. 
He  has  no  concern  with  any  contract  the  plaintiff 
may   have    with    any   other    party    in    regard    to    the 
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goods,  and  his  rights  or  liabilities  can  neither  be  in- 
creasetl  nor  diminished  by  the  fact  that  such  a  con- 
tract exists.  He  has  no  equities  as  against  the  plain- 
tiff which  can  entitle  him,  under  any  circumstances, 
to  an  assignment  of  the  plaintiff's  ix)licies  of  insur- 
ance. The  accidental  •  destruction  of  the  goods  in 
his  hands  was  one  of  the  risks  he  run  when  the 
tresjmss  *  was  committed,  and  we  do  not  see' how  the 
law  can  relieve  him  from  the  conseijuences.  If  the 
owner,  under  such  circumstances,  keeps  his  interest 
insured  he  cannot  be  held  to  pay  the  money  ex- 
pended for  that  purpose  for  the  interest  of  the 
trespasser.  He  already  has  a  right  of  action  for 
the  full  value  of  the  goods,  and  he  does  not  give 
that  away  by  taking  a  contract  of  insurance.  For 
the  latter  he  pays  an  equivalent  in  the  premium,  and 
is,  therefore,  entitled  to  the  benefit  of  it,  if  .  any 
benefit  shall  result.  The  trespasser  pays  nothing 
for  it,  and  is,  therefore,  justly  entitled  to  no  re- 
turn. The  case,  we  think,  is  within  the  principle  of 
Mtfrrlck  V.  Bralnard^  38  Barb.,  574,  which  appears 
to  us  to  have  teen  correctly  decided.  The  plaintiff 
recovers  of  the  defendant  for  the  wrong  that  has 
been  done  him  in  taking  his  goods,  and  he  recovers 
of  the  insurance  company  a  large  sum  for  a  small 
outlay,  because  such  payment  was  the  risk  they  as- 
sumed, and  for  which  they  were  fully  compensated. 
It  is  not  a  question  of  importance  in  this  inquiry, 
whether  the  act  of  the  defendant  caused  the  loss  or 
not,    his   equitable   claim    to   a   reduction   of    damages, 


DECEMBER  TERM,  1895.  41 


Anderson  v.  Miller. 


if  he  could  have  any,  would  spring  from  the  fact 
that  the  plaintiff  recovers  pay  for  his  pro[>erty  twice; 
hat  the  answer  to  this  is,  that  he  recovers  but  once 
for  the  wrong  done  him,  and  he  receives  the  insur- 
ance money  upon  a  contract  to  which  the  defendant 
is  in  no  way  privy,  and  in  respect  to  which  his 
own  wrongful  act  can  give  him  no  equities."  Pcr- 
toft   v.    S/ieare?',    17    Mich.    Rep.,    pp.    55,    56. 

Clark  V.  Wilson^  103  Mass.,  219,  was  an  action 
for  wrongful  conversion  of  a  boat.  Plaintiff  had 
received  from  insurance  company  full  value  of  ves- 
sel, but  sued  the  defendant  for  conversion.  It  was 
pleaded  that  plaintiff  had  received  from  insurance 
company  full  value  of  the  vessel,  and  that  therefore 
the  right  of  action,  if  any,  was  in  the  insurance  com- 
pany. The  Court  said:  '*The  result  is  that,  allow- 
ing to  the  abandonment  made  by  the  plaintiffs  and 
the  recovery  and  paj'ment  of  a  total  loss,  the  full 
jffect,  for  which  the  defendant  contends,  of  an 
abandonment  by  an  absolute  owner  and  payment  of 
a  total  loss  to  him,  that  did  not  defeat  the  right 
to  bring  an  action  at  law  in  the  name  of  the  plain- 
tiffs for  the  tort  previously  committed  against  them. 
The  question  whether  the  damages  recovered  will  be- 
long to  them  or  to  the  insurers  is  a  question  in  which 
the  defendant  has  no  interest,  and  which  is  not  now 
in   issue."       Cl^irk   v.     Wilson^    103    Mass.,    p.    227. 

WMer  V.  Mtyrris  cfc  K'<Hex  Railroad  Co.^  35  New 
Jersey  Law,  was  an  action  of  insured  against  railroad 
company   for    the    benefit    of    insurance   company,    the 
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insurance  company  havinor  paid  the  amount  of  loss. 
The  Court  said:  '^Notwithstanding  such  payment,  an 
action  will  lie  by  the  insured  against  the  railroad 
company.  The  insurance  is  t»  be  treated  as  a  mere 
indemnity,  and  the  insured  and  insurer  regarded  as 
one  person.  Therefore,  payment  by  the  insurer  be- 
fore  suit   brought,    cannot  affect  the  right  of    action."*' 

In  Mii^mi  V.  Sahiiilmry^  rejwrted  in  3  Douglass, 
61,  suit  was  brought  on  the  riot  act,  to  recover 
damages  for  the  demolition  of  a  house  in  the  riots 
of  1780.  The  property  having  been  insured  in  a 
fire  office,  which  paid  the  loss,  the  action  was  in 
the  name  of  the  insured,  and  for  the  tenefit  of 
the  insurance  office.  Lord  Mansfield  held  that  pay- 
ment bv  the  insurer  was  not  in  ease  of  the  hun- 
dred,  and  not  as  co-obligors,  and  that  the  case  must 
be  considered  as  if  not  a  farthing  had  been  paid. 
''He  likened  it  to  the  case  of  abandonment  in  marine 
insurance,  where  the  insurer  is  constantly  put  in  X\^ 
place   of    the   insured." 

Chief  Justice  Abbott,  in  citing  the  case  of  Ma- 
srm  V.  Sdhufhury  in  Clark  v.  The  fnhahltants  of 
the  Hundred  of  Blythlng^  2  Barn.  &  Cress.,  254-, 
says  he  could  not  entertain  any  doubt  of  its  pro- 
priety, and  he  held  that,  where  the  owner  of  cer- 
tain stacks  of  hay  and  corn,  which  were  maliciously 
set  on  fire,  received  the  amount  of  his  loss  from 
the  insurance  office,  he  might,  nevertheless,  maintain 
his   action   against   the   hundred. 

In    Yates    v.     W/ii/tc^    4    Bino;.    N.     R.,    272,    which 
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was  the  case  of  a  collision  at  sea,  the  plaintiff  re- 
covered his  whole  loss,  notwithstanding  his  prior  re- 
recoverj^  of  a  portion  of  it  from  the  underwriters, 
the  Court  saying  that  the  plaintiff  would  hold  in 
trust  for  the  underwriters  such  portion  as  they  had 
paid   him. 

These  cases  are  referred  to,  and  their  authority 
recognized,  by  Chief  Justice  Shaw  in  IIa7*t  v.  The 
Wi^fetm  Hail  road  Co.,  13  Met,  99;  and  in  the 
Mcmvwuth  Fire  Inmcrance  Co.  v.  Ilutchhwon^  6  C. 
E.  Green,  107,  this  rule  is  said  to  be  settled. 
Webber  v.  Morris  cfe  Knsex  Railroad  Co,^  36  N.  J. 
Law.,    p.    413. 

Ilayicard  v.  Cain^  105  Mass.,  213,  was  an  ac- 
tion by  insured  against  the  defendant  for  maliciously 
setting  fire  to  plaintiff's  building.  The  plaintiff  re- 
ceived the  amount  of  damages  from  the  insurance 
company.  The  Court  said:  ^'The  transaction  between 
the  insurers  and  the  owners  of  the  property  injured 
were  matters  in  which  the  wrongdoer  had  no  con- 
cern, and  which  do  not  affect  the  measure  of  his 
liability." 

In  regard  to  the  measure  of  damages,  the  charge 
of  the  Court  was  correct  in  directing  the  jury  that 
it  would  be  the  reasonable  cost  of  restoring  the 
property  to  its  former  condition.  This  does  not 
mean,  as  argued  by  counsel,  that  it  was  the  cost 
of  a  new  building,'  the  same  as  that  destroyed,  and 
the  jury  could  not  have  so  understood  it,  but  the 
proper    construction    was    that    the    building,     as    re- 
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stored,  should  be  of  equal  value  to  that  destroyed, 
taking  age  and  depreciation  into  consideration.  In 
other  word.4,  to  reinstate  plaintiff  as  before  the  lire. 
The  jury  was  told,  in  express  terms,  that  no  recov- 
ery  could  be  had  if  Anderson  rented  the  entire 
building,  or  had  permission  to  store  cotton  therein, 
or  that  such  storage  was  the  ordinary  and  usual  use 
of    the    building. 

The  only  other  question  material  to  be  considered 
is  whether  the  act  of  the  defendants  in  storing  the 
cotton  in  the  house  was  the  proximate  cause  of  the 
loss,  and  whether  the  charge  of  the  Court  upon  this 
point  was  misleading  or  not.  It  is  insisted  that  the 
proximate  cause  was  the  fire  which  originated  on 
Anderson's  premises,  and,  no  negligence  of  defend- 
ants being  shown  in  connection  therewith,  defendants 
would  not  be  liable.  On  the  other  hand,  it  is  in- 
sisted that  this  fire  would  not  have  communicated 
to  plaintiff's  house  but  for  the  cotton  stored  therein, 
and  hence  this  storage  was  the  proximate  cause  of 
plaintiff's  loss,  and  not  the  fire  originating  elsewhere. 
The  definitions  of  proximate  cause  are  easily  given 
in  general  terms,  but  they  are  very  diflicult  in  prac- 
tical application  to  the  facts  of  each  particular  case. 
There  is,  however,  a  marked  distinction  between  the 
proximate  cause  of  an  accident  and  ,  the  proximate 
cause  of  the  injury  resulting  from  the  accident. 
This  is  illustrated  in  the  case  of  Demlng  v.  TJie 
Cotton  Compreas  Co.^  6  Pickle,  353,  in  which  the 
Court   said:     *'It    is    true    the   fire   destroyed   the   cot- 
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ton,  and  in  that  sense  caused  the  loss,  but  it  ap- 
pears that,  notwithstanding  the  occurrence  of  the 
fire,  the  cotton  would  not  have  been  burned  by  it 
had  not  the  breaking  of  the  train  happened  while 
it  was  being  removed,  so  that,  but  for  this  fact, 
the  cotton  would  have  been  saved.  This '(the  break- 
ing of  the  train)  must  therefore  be  held  to  be  the 
proximate  cause  of  the  loss,  and,  if  it  was  the  re- 
sult  of    negligence,   the   carrier   must   answer   for   it." 

In  Railroad  v.  Kelly ^  7  Pickle,  goods  were  con- 
samed  by  fire  which  was  not  the  result  of  defend- 
ant's negligence,  but  the  goods  would  never  have 
become  exposed  to  the  fire  but  for  the  negligent 
failure  and  refusal  to  deliver  the  goods  on  demand 
previous  to  the  fire,  so  that,  while  the  fire  caused 
the   loss,    the   failure   to   deliver   caused   the   injury. 

In  Postal  Tel.  Co.  v.  Z<)j>ji,  9  Pickle,  374,  the 
(same  distinction  is  illustrated  where  the  fall  of  a 
young  girl  was  caused  by  the  slippery  condition  of 
a  walkway,  but  the  injury  proximately  resulted  from 
the  telegraph  company  negligently  leaving  its  pole 
where  she  fell  upon  it,  and  received  an  injury  which 
would  not  have  resulted  but  for  the  presence  of  the 
pole,  even  though  she  had  fallen.  In  that  cause  a 
hypothetical  case  is  put  to  further  illustrate  the  dis- 
tinction of  a  person  falling  upon  an  ice -covered 
pavement  into  an  open  cellar.  In  such  case  the  ice 
is  the  cause  of  the  fall,  but  the  open  cellar  may 
cause  an  injury  which,  but  for  it,  would  not  have 
occurred.      This   case   collates   many  authorities   recog- 
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nizing  and  enforcing  the  same  distinction.  Postal 
TeL    Co.    V.    Zopfi,    9   Pickle,    375. 

With  this  distinction  in  view,  the  question  of 
liability  of  defendants  is  easily  solved.  The  jury- 
were  properly  instructed  in  regard  to  Anderson's 
rights  under  his  rental  agreement;  that  if  he  rented 
the  premises  with  the  understanding  that  he  might 
store  cotton  in  them,  or  such  storage  was  a  reason- 
ably safe  use  of  the  premises,  attended  with  no 
more  danger  than  the  purposes  to  which  he  intended 
to  put  them,  then  the  defendants  would  not  be 
liable,  but  if  the  storing  of  cotton  was  a  more 
dangerous  use  than  the  storing  of  vehicles,  for  which 
he  rented  the  premises,  or  if  he  occupied  the  prem- 
ises without  authority  for  any  purpose,  then  he 
would  be  liable  for  the  injury  which  resulted.  The 
jury  evidently  found  this  contention  unfavorably  to 
Mr.  Anderson,  and  the  record  justifies  and  warrants 
such    finding. 

The  only  question  remaining  is,  did  this  un- 
authorized storage  of  cotton  on  the  premises  proxi- 
mately cause  the  injury?  The  Court  instructed  the 
jury  that  ''if  they  found  the  fire  was  not  commu- 
nicated to  plaintiff's  house  by  the  cotton,  but  that 
the  inflammable  nature  thereof  prevented  the  firemen 
from  being  able  to  extinguish  the  fire,  and  that  i1? 
could  have  been  extinguished  but  for  the  presence 
of  this  cotton,  with  little  or  no  damage  to  the 
property,    then   the   plaintiffs    are    entitled    to    recover 
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such    damages    as    immediately    and    proximately    re- 
sulted  therefrom. ' ' 

In  connection  with  this  he  further  said:  ''If  you 
tind  that  the  cotton  was  the  proximate  cause  of  the 
burning  of  the  plaintiff's  house,  in  being  the  means 
without  which  the  fire  would  never  have  been  com- 
municated to  plaintiff's  house,  then  plaintiff  can  re- 
cover. On  the  other  hand,  if  vou  find  that  the 
cotton  did  not,  in  the  first  instance,  communicate  the 
lire  to  plaintiff's  building,  and  that  it  was  not  the 
proximate  cause  of  the  burning  of  the  house,  and 
if  you  further  find  that  it  did  not  operate  as  the 
efficient  cause  which  prevented  the  firemen  from  ex- 
tinguishing the  fire  in  time  to  save  the  building, 
but  simply  intensified  the  flame  and  smoke  of  the 
burning  building,  or  if  you  find  that  substantially 
the  same  damage  would  have  resulted  to  plaintiff's 
property,  even  though  there  had  been  no  cotton 
store<l  therein,  then  plaintiff  cannot  recover  for  any 
damage  to  the  building  on  account  of  said  fire.  So, 
if  the  fire  accidentally  originated  in  the  adjacent 
building,  and  this  accidental  tire  was  the  proximate 
ttiuse  of  the  injury  to  plaintiff's  building,  then 
plaintiff  cannot  recover  therefor.  By  proximate 
cau.se,  as  used  in  the  foregoing  instructions  to  you, 
and  as  elsewhere  used  in  this  charge,  is  meant 
the  efficient  controlling  event  or  act  that  produced 
the  injury,  the  act  or  event  which,  without  any  in- 
tervening cause,  brought  about  the  injury  complained 
of." 


I 


48  NASHVILLE : 


Anderson  v.  Miller. 


This  charge  is  altogether  fair  and  favorable  to 
the  defendants.  We  think  the  Court  might  even 
have  said  that,  if  defendants  had  put  their  premises 
to  an  unauthorized  use  bv  storincr  inflammable  mate- 
rial  therein,  then  they  would  have  l>een  liable  for  a 
fire,  no  matter  when  or  how  originating,  if  it  com- 
municated to  the  building  by  reason  of  the  presence 
of  such  material,  and  would  not  have  communicated 
with  or  injured  the  building  but  for  the  presence  of 
the   inflammable,    unauthorized   material    stored. 

Here  the  wrong  consisted,  and  the  injury  resulted 
from  the  storage  (unauthorized)  of  inflammable  ma- 
terial, when  it  was  liable  to  be  reached  by  a  fire, 
no  matter  when  or  how  originating  in  adjoining 
premises,  and  which  would  have  been  harmless  to 
this  building  but  for  the  unauthorized  presence  of 
this  inflammable  material.  The  principle  would  have 
been  the  same  if  benzine,  naphtha,  gunpowder,  or 
other  easily  inflammable  or  combustible  material  had 
l^een  stored,  without  permission,  where  it  could  l>e 
reached  bv  a  fire  which  would  not  have  communi- 
cated  with  other  less  inflammable  material,  or  could 
have   been   more   easily   controlled   or   prevented. 

The  Court  charged  the  jury  that  the  rights  of 
Mr.  Grantland  were  to  l)e  measured  by  those  of 
Anderson,  because  it  was  through  him  that  he  oc- 
cupied the  premises.  This  is  correct,  and  the  jury 
no  doubt  understood  that  his  liability,  as  well  as  his 
right,  was  commensurate  with  that  of  Anderson,  so 
far     as     plaintiffs     were     concerned.       Although     Mr. 
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GraDtland  may  have  rented  in  good  faith,  believing 
that  Anderson  had  the  right  to  sublet  to  him,  still 
the  fact  remains  that  he,  as  well  as  Anderson,,  was 
a  trespasser  and  wrongdoer,  and  Anderson  could  no 
more  authorize  Grantland  to  put  the  premises  to  an 
unwarranted  use  than  he  could  put  them  to  such  use 
himself,  and  both  stand  upon  the  same  ground  of 
liability  to  the  plaintiff.  Smith  v.  Th^  Street  Bail' 
road^  3  Pick.,  636;  Railroad  v.  Bingham^  3  Pick., 
528. 

We  find  no  reversible  error  in  the  record,  and 
the  judgment  of  the  Court  below  is  affirmed,  with 
costs. 

4— 12p 
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Stewart  v.    Nashville. 

{NanhviUe.      January    18,    1896.) 

1.  Contributory  Negligence.     Burden  of  proof  *    Charge, 

It  is  error  to  charge,  in  unqualified  terms,  that  the  burden  is  upon 
the  plaintiff  in  a  personal  injury  case  to  show  affirmatively  free- 
dom from  contributory  fault  or  neglig'ence  on  his  part.  The 
plaintiff  must  rebut  contributory  negligence  when  it  is  dis- 
closed either  by  his  own  evidence  or  his  adversary's,  or  by  both 
together,  but  until  there  is  some  evidence  of  contributory  neg- 
ligence there  is  no  burden  resting  upon  him  to  disprove  it. 
{P'oaU  PP'  5t-57,) 
'  Cases  cited:  Bamberger  v.  Street  Railroad,  95  Tenn.,  18;  23  Conn., 
339;  120  Mass.,  257. 

2.  Same.     Same.     ImrruUcrial  error. 

But  the  error  of  charging  that  the  burden  is  upon  the  plaintiff 
in  a  personal  injury  case  to  show  affirmatively  his  freedom 
from  contributory  negligence  becomes  Immaterial,  and  is  not 
cause  for  reversal,  where  the  record  discloses  a  clear  case  of 
contributory  negligence  on  the  part  of  the  plaintiff,  e.  g..  that 
that  he,  being  blind,  was  upon  the  streets  unattended,  and  sus- 
tained his  injuries  by  falling  into  a  drain,  or  gutter,  of  the  ex- 
istence and  character  of  which  he  had  full  knowledge.  {Post, 
p,  57.) 

3.  Same.     Effect  of  blindnesH, 

That  plaintiff  was  blind  constitutes  no  excuse  for  his  failure  to 
exercise  ordinary  care;  on  the  contrary,  common  prudence  re- 
quires that  the  blind  should  exercise  far  greater  care,  in  pro- 
portion to  the  danger  to  which  men  in  general  are  constantly 
exposed,  than  is  required  of  those  in  full  possession  of  the 
faculty  of  sight.     {Font,  pp.  57,  58.) 

Cases  cited  and  approved:  1  Allen,  172;  37  N.  Y.,  568. 
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A.    G.    Merritt   for   Stewart. 

Claude  Waller  and  J.  B.   Keeble  for  JJashville. 

Beard,  J.  This  action  was  brought  by  the 
plaintiff  in  error  to  recover  damages  for  personal 
injuries  which  he  sustained  while  walking  along  one 
of  the  streets  of  the  city  of  Nashville,  from  a  fall 
into  an  open  water-drain,  which,  the  declaration  al- 
leges, had  been  negligently  left  by  the  city  author- 
ities in  an  unsafe  and  dangerous  condition.  The 
record  discloses  that  this  drain  was  at  the  point  of 
intersection  of  two  streets  and  ran  between  the  end  or 
curb  line  of  the  pavement  of  one  of  these  streets 
and  the  beginning  of  the  crosswalk  of  the  other;  that 
it  was  used  as  a  conduit  for  surface  water,  and  was 
of  inconsiderable  depth  and  width.  Upon  the  trial  of 
the  case,  the  jury  rendered  a  verdict  for  the  de- 
fendant, and,  failing  in  his  motion  for  a  new  trial, 
the  plaintiff  has  appealed  and  has  assigned  a  number 
of  errors  upon  the  charge  of  the  Court.  Only  one 
of  these  will  be  discussed  in  this  opinion;  the  others, 
being   less   important,    will   be   disposed   of   orally. 

The  trial  Judge,  among  other  things,  said  to  the 
jury  that,  in  order  to  recover,  the  plaintiff  ^'nuist 
show,  })y  a  preponderance  of  the  evidence,  that  he  was, 
at  the  time  of  the  accident,  in  the  exercise  of  ordi- 
nary care,  and  could  not  have  avoided  the  accident 
by  the  exercise  of  care  on  his  part."  In  actions 
for  personal  injuries,  and  with  regard  to  the  ques- 
tion    presented    in    this    instruction,    there    is    an    ir- 
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reconcilable  conflict  of  opinion  between  the  Courts. 
Bainherger  v.  Citlzeyi^s  Co.^  95  Tenn.  (S.  C,  31 
S.  W.  Rep.,  193).  An  examination  of  the  cases 
will  show  that  the  Courts  of  Maine,  Mississippi, 
Louisiana,  Georgia,  Massachusetts,  Korth  Carolina, 
Michigan,  Illinois,  Connecticut,  Iowa,  and  Indiana 
have  adopted  the  rule  that  the  burden  is  on  the 
plaintijf  to  show  affirmatively,  as  a  part  of  his  case, 
that  no  negligence  or  fault  of  his  contributed  proxi- 
mately to  the  injury  complained  of,  and,  failing  to 
show  this,  he  cannot  recover.  The  cases  from  these 
States  will  be  found  cited  in  the  footnotes  to  Sec- 
tion  422  in  Beach  on  Contributory  Negligence  and 
in   4   Am.    &   Eng.    Enc.    L.,    p.    93. 

The  rule  itself,  and  the  reason  upon  which  it 
rests,  is  stated  clearly  in  Park  v.  O^Brien^  23  Conn., 
339,  in  the  following  terms:  '^We  accord  entirely 
with  the  decision  cited  by  the  plaintiif  in  error,  the 
defendant  below,  to  show  that,  in  this  suit,  the 
bui'den  of  showing  that  the  injury  was  not  attribu-. 
table  to  the  w^ant  of  reasonable  care  on  his  part 
rested  on  the  plaintiff.  The  reason  of  this  rule  is 
that  the  plaintiff  must  prove  all  the  facts  which  are 
necessary  to  entitle  him  to  recover,  and  this  is  one 
of  these  facts.  It  was  necessary  for  the  plaintiff  to 
prove  (1)  negligence  on  the  part  of  the  defendant 
in  respect  to  the  collision  alleged,  and  (2)  that  the 
injury  to  the  plaintiff  occurred  in  consequence  of 
that  negligence.  But,  in  order  to  prove  this  latter 
point,    the   plaintiff   must   show    that    such    injury   was 
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not  caused,  in  whole  or  in  part,  by  his  own  neg- 
ligence; for,  although  the  defendant  was'  guilty  of 
negligence,  if  the  plaintiff's  negligence  contributed 
essentially  to  the  injury,  it  is  obvious  that  it  did 
not  occur  by  reason  of  the  defendant's  negligence. 
Therefore  the  plaintiff  would  not  prove  enough  to 
entitle  him  to  recover  by  merely  showing  negligence 
on  the  part  of  the  defendant,  but  he  must  go  fur- 
ther, and  also  prove  the  injury  to  have  been  caused 
by  such  negligence  by  showing  a  want  of  concur- 
ring negligence  on  his  part  contributing  materially 
to  the  injury.  Hence  to  say  that  the  plaintiff  must 
show  the  latter,  is  only  saying  that  he  must  show 
that  the  injury  was  owing  to  the  negligence  of  the 
defendant."  Or,  as  it  is  more  briefly  stated  in 
WncMy  V.  Cape  Cod  R.  E.  Co.^  120  Mass.,  257: 
"Mere  proof  that  the  negligence  of  defendant  was 
a  cause  adequate  to  have  produced  the  injury,  will 
not  enable  plaiatiff  to  recover,  as  it  does  not  neces- 
sarily give  rise  to  the  inference  of  due  care  on  his 
part,    proof   of   which   is   essential   to   his   case." 

Mr.  Beach,  in  his  work  on  Contributory  Negli- 
gence, seems  inclined  to  this  view  as  being  the 
.sounder,  because  in  accord  with  the  rule  of  evidence 
which  puts  the  burden  of  proof  on  that  party  hav- 
ing the  aflirmative  of  the  issue,  as  well  as  for  the 
reason,  as  suggested  by  him,  that  in  a  very  large 
proportion  of  suits  brought  for  personal  injuries, 
.  common  observation  is  that  the  negligence  of  the 
injured   partj'   has   concurred   to   bring    about    the    re- 
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suit  complained  of,  and  that,  this  being  so,  there 
would  be  no  wrong  done  in  any  particular  or  indi- 
vidual case  in  requiring  the  plaintiff  to  show,  as  a  part 
of  his  case,  that  he  was  not  guilty  of  contributory 
negligence.  To  this  last  suggestion  it  may  well  he 
answered  that,  while  it  is  oo  doubt  true  that  many 
accidents  are  attributable  to  the  heedlessness  and  reck- 
lessness of  the  parties  injured,  yet  it  is  certainly  so 
that  many  occur  without  such  concurring  negligence, 
and  if  the  proportion  between  these  two  classes  of 
cases  is  to  be  determined  by  the  result  of  litigation 
involving  claims  for  damages  for  personal  injuries, 
it  would  possibly  be  found  that  a  very  large  ma- 
jority of  the  cases  were  of  this  latter  rather  than 
of  the  former  class.  With  the  imperfect  data,  how- 
ever, which  we  have  we  think  it  would  be  impossi- 
ble to  state  the  proportion  of  these  respective  classes 
with  anything  like  mathematical  accuracy  and  unsafe 
to   rest   a   rule   of   evidence   upon   them. 

But  the  special  ground  for  the  rule  in  question, 
as  stated  or  assumed  by  the  Courts  which  adhere 
to  it,  is  that  the  plaintiff,  having  taken  the  aflSrm- 
ative,  in  order  to  recover,  must  prove  all  the  es- 
sential facts,  including  the  fact  that  he  was  not 
guilty  of  concurring  negligence.  That  he  must  prove 
the  essential  facts  is  admitted,  and  that  he  has  proved 
them  when  he  shows  the  injury  and  that  the  de- 
fendant's neglect  is  the  proximate  cause  of  it,  it  . 
seems  to  us  clear,  and  that,  nothing  more  appear- 
ing,   he   would    be    entitled    to    a    recovery,    unless   it 
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be  assumed  that  proof  of  the  accident  raises,  ijm) 
/ficto,  a  presumption  of  plaintiff's  negligence,  and 
we  do  not  understand  the  cases  to  go  to  that  point. 
If,  however,  in  proving  these,  there  is  anything  in 
the  evidence  from  which  concurring  negligence  on 
the  plaintiff's  part  may  be  inferred,  then  the  burden 
would  be  on  him  to  rebut  or  explain  this.  But  if 
the  plaintiff  can  make  out  his  case  w^ithout  such 
disclosure,  and  the  defendant  relies  on  contributory 
negligence  either  to  defeat  or  mitigate  recovery  as 
to  this  defense,  he  becomes  the  actor,  and  his  duty 
is  to  make  it  good  by  evidence,  occupying,  with 
regard  to  it,  the  same  attitude  as  does  the  party 
who  relies  on  a  release  or  payment  when  sued  on 
a  contract.  1  Wharton  on  Evidence,  Sees.  358,  361. 
When  to  these  considerations  is  added  the  force 
of  the  presumption  which  is  in  accord  with  common 
experience  (Mr.  Freeman's  note,  p.  687,  vol.  62, 
Am.  Dec.),  that  any  man  of  sound  mind  will  or- 
dinarily avoid  personal  injuries,  it  seems  to  us  that 
the  rule  which  imposes  upon  the  plaintiff  the  burden 
of  showing  care  when  there  is  nothing  to  suggest 
the  want  of  it,  in  such  a  case  as  this,  is  unsound, 
and  not  in  harmony  with  the  general  rules  of  evi- 
dence. And  this  is  the  view  taken  by  a  great 
number  of  Courts.  In  these  Courts  the  rule  ob- 
tains that  the  plaintiff  has  discharged  his  full  duty 
when  he  has  shown  his  injury  and  that  the  negli- 
gence of  the  defendants  was  its  proximate  cause. 
It    then    devolves    upon   the   defendants   to   show   con- 
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tributory  negligence  as  matter  of  defense,  the  pre- 
sumption being  in  favor  of  the  plaintiff,  that  he 
was,  at  the  time  of  the  accident,  in  the  exercise  of 
due  care,  and  that  the  injury  was  caused  wholly  by 
the  defendant's  negligent  conduct.  This  is  the  doc- 
trine of  the  Supreme  Court  of  the  United  States, 
and  of  the  Courts  in  Alabama,  Kentucky,  California, 
Georgia,  Kansas,  Maryland,  Minnesota,  Mississippi, 
New  Hampshire,  New  Jersey,  Arizona,  Idaho,  Wash- 
ington, Arkansas,  Nebraska,  Ohio,  Oregon,  Pennsyl- 
vania, Rhode  Island,  West  Virginia,  South  Carolina, 
Texas,  Wisconsin,  Vermont,  and  Colorado.  See  foot- 
notes to  Ifeach  on  Con.  Neg.,  Sec.  426,  and  4  Am. 
&  Eng.  Enc.  L.,  page  93,  and  Hutchenson  on 
Carriers,    Sec.    802. 

Judge  Dillon,  in  the  second  volume  of  his  work 
on  Municipal  Corporations,  Sec.  1026,  adopts  the 
view  held  by  these  Courts  as  the  better  one,  and 
says  "that  where  the  plaintiff's  contributory  fault 
does  not  appear  upon  his  own  testimony,  the  burden 
of  proof  to  estal)lish  it  rests  upon  the  defendant. 
In  other  words,  the  plaintiff  is  not  bound  to  prove 
aflSrmativelv  that  he  was  himself  free  from  nesrli- 
gence.  When  the  plaintiff's  fault  is  relied  upon  as 
a  defense  to  defeat  a  recovery,  the  burden  to  estab- 
lish  such   defense   rests   with   the   defendant." 

We  regard  this  as  an  accurate  statement  of  the 
rule.  While  this  is  so,  the  rule  is  not  inflexible. 
As  has  l)een  before  intimated,  whenever  plaintiff's 
own   case,    or    the    evidence    of    the   defendant  or    of 
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both,  raises  a  presumption  of  negligence  on  his  part, 
the  burden  of  repelling  it  is  at  once  placed  on  him. 
•2   Dillon   on   Mun.    Corp.,  §  1026. 

As  is  said  bv  Mr.  Beach  in  his  work  before  re- 
ferred  to,  §  427,  in  commenting  on  the  practical 
application  of  this  rule  in  those  jurisdictions  which 
place  the  duty  of  showing  contributory  negligence  on 
defendant,  '*the  plaintiff  must  make  out  his  case  in 
full,  and,  where  the  circumstances  attending  the  in- 
jury were  such  as  to  raise  a  presumption  against 
bim  in  respect  to  the  exercise  of  due  care,  the  law 
requires  him  to  establish  affirmatively  his  freedom 
from  contributory  negligence."  It  follows,  there- 
fore, that  the  charge  of  the  trial  Judge,  in  this 
particular,  and  as  an  abstract  proposition,  was  error; 
yet,  when  applied  to  the  facts  of  this  case,  it  was 
not  a  reversible  one,  for  the  record  shows  that  the 
plaintiff  was  blind,  and  was  on  the  streets,  unat- 
tended, when  he  received*  the  injury,  and  had  full 
knowledge  of  the  existence  and  character  of  the  drain 
when   the   accident   occurred. 

Blindness  not  only  does  not  constitute  a  defense 
for  failure  to  exercise  ordinary  care  under  given 
circumstances;  on  the  contrary,  *' common  prudence 
requires  that  the  blind  should  exercise  far  greater 
care,  in  proportion  to  the  danger  to  which  men  in 
general  are  constantly  exposed,  than  is  required  of 
those  in  full  possession  of  the  faculty  of  sight." 
Worn   V.    Loi'eU,    1    Allen,    172;    Davenport  v.    Ruck- 
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man,  37  N.  Y.,  568;  2  Thompson  on  Neg.,  p.  1203, 
Sec.    51;    Beach   on   Con.    Neg.,    Sec.    396. 

We  think  his  knowledge  and  his  physical  infirmity, 
added  to  the  fact  that  he  was  unattended  at  the 
time  of  the  accident,  were  sufficient,  of  themselves,  to 
require  the  plaintiff  to  show  that  the  injury  was 
without   fault   or   negligence   on   his   part. 

Affirmed. 
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Payne  v.  Payne. 

{NmhviUe.       January  18,   1896.) 

M  ARBiED  Woman.    Liable  for  ciysts  of  her  unsuccessful  8  uUfor  dliiorce. 

A  married  woman  may  be  adjudged  to  pay  the  costs  of  her  un- 
successful suit  for  divorce. 

Code  construed:  }  3309  (M.  &  V.);  §  2451  (T.  &  S.). 


FROM    DAVIDSON. 


Appeal  in  error  frcwn  the  Circuit  Court  of  Davidson 
County.     J.  W.  Bonner,  J. 

Merritt   &   Brien   for   Plaintiff. 

CoLYAR,  Williamson  &  Colyar  and  R.  B.  Sloan 
for   Defendants. 

Caldwell,  J.  Isadora  L.  Payne  filed  the  original 
bill  in  this  case  to  obtain  a  divorce  from  her  hus- 
band, Thomas  L.  Payne,  on  the  alleged  ground  of 
cruel  and  inhuman  treatment  and  abandonment.  There- 
upon he  filed  a  cross-bill,  seeking  a  divorce  from  her 
upon  a  charge  of  habitual  drunkenness.  The  Court, 
on  final  hearing,  dismissed  both  bills,  and  adjudged 
that    each     party    pay    his     and    her     ''own    costs." 
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Complainant  in  the  original  bill  appealed  from  so 
much  of  the  judgment  as  required  her  to  pay  her 
own  costs.  Her  counsel  assign  error,  and  contend 
that,  inasmuch  as  she  was  **a  married  woman,  under 
the  disability  of  coverture,  without  separate  prop- 
erty," the  Court  below  had  no  legal  right  to  ad- 
judge  any   part   of   the  costs   against   her. 

It  is  a  general  and  familiar  rule  of  law  that  a 
personal  judgment  cannot  be  rendered  against  a  mar- 
ried woman;  but  that  rule  does  not  apply  in  this 
State  so  far  as  the  costs  in  a  divorce  suit  are  con- 
cerned. Section  3309  of  the  Code  (M.  &  V.)  au- 
thorizes a  married  woman  to  file  a  bill  for  divorce 
in  her  own  *<  proper  person  and  name,"  as  Mrs. 
Payne  did  in  this  case;  and  §  3334  of  the  same 
compilation  provides  that  *nhe  Court  may  decree 
costs  against  either  party,  except  a  female  in  whose 
favor  a  decree  is  made,  and  mav  award  execution 
for  the  same,"  etc.  By  the  plain  terms  of  this 
statute  the  costs  may  be  adjudged  against  *' either 
party" — the  woman  or  the  man — in  every  instance 
except  one.  If  '*a  decree  is  made"  in  favor  of 
a  woman,  she  cannot  be  required  to  pay  the  costs, 
or  any  part  of  them;  otherwise  she  may.  The 
decree  or  judgment  in  this  case  was  not  made  in 
favor  of  Mrs.  Payne,  but  against  her.  Hence,  she 
is  not  within  the  exception,  and  the  trial  Judge 
was  authorized,  in  his  discretion,  to  require  her  to 
pay   a   part   of    the   costs. 

Affirmed. 
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Railroad   v.    Odil. 
{Nanhmlle.      January  20,   1896.) 

L  Common  Carkier.     Deviation  in  route. 

A  common  carrier  cannot  justify  a  deviation  in  route,  upon  re- 
fusal of  a  connecting  carrier  to  receive  freight  on  account  of 
a  strike,  without  notice  to  the  shipper  and  instructions  from 
him,  where  it  appears  that  the  goods  could  have  been  held  and 
properly  cared  for,  without  endangering  their  safety,  until  such 
notice  had  been  given  and  instructions  received.  {PoaU  pp.  (>2-6o. ) 

Case  cited  and  approved :  Railroad  v.  Campbell,  7  Heis.,  261. 

2.  Same.     Sule  of  gooda  by. 

A  common  carrier  cannot  justify  the  sale  of  perishable  freight 
which  is  obstructed  in  the  course  of  its  shipment  by  a  strike, 
without  notice  to  the  shipper  and  instructions  from  him,  w*hen 
it  appears  that  such  notice  could  have  been  given  and  instruc- 
tions obtained  without  inconvenience  to  the  carrier  or  causing 
any  delay  that  would  have  endangered  the  safety  of  the  goods. 
{FijftU  p.  65.) 

3.  Same.     LiaJyUity  for  loss  caused  by  s^ibstUuted  carrier. 

A  common  carrier  who  unjustifiably  substitutes  another  connect- 
ing carrier  for  the  one  named  in  the  bill  of  lading,  becomes  in- 
surer for  the  substituted  carrier,  and  liable  for  loss  of  the  goods 
while  in  the  latter 's  possession,  even  by  inevitable  casualties. 
And  the  shipper  does  not  waive  his  right  to  recover  from 
original  carrier  by  making  an  effort,  at  its  instance,  to  hold 
the  substitute  carrier.     {Post,  p.  64.) 


FROM    DAVIDSON. 


Appeal   in   error   from   Circuit    Court    of    Davidson 
Count}'.      J.   W.  Bonner,  J. 
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Baxter  Smith  for  Railroad. 
M.  T.  Bryan  for  Odil. 

Wilkes,  J.  This  action  was  brought  before  a 
Justice  of  the  Peace  to  recover  damages  for  the  loss 
of  160  barrels  of  potatoes.  The  cause,  on  appeal, 
was  tried  in  the  Circuit  Court,  before  the  Circuit 
Judge,  without  a  jury,  and,  on  request,  he  reduced 
his  findings  to  writing,  and  gave  judgment  for  plaintiff 
for  $218.29  and  costs,  and  the  railroad  appealed  and 
assigned   errors. 

The  bill  of  lading,  as  well  as  the  proof,  shows 
that  the  potatoes,  at  the  plaintiff's  direction,  were 
routed  to  go  by  the  Louisville  &  Nashville  Railroad 
Company  to  Evansville,  Ind.,  and  from  thence  by  the 
Evansville  &  Terre  Haute  Railroad,  and  into  Chicago 
over  the  Chicago  &  Eastern  Illinois  Railroad.  The 
potatoes  were  loaded  on  the  cars  at  Nashville  at  about 
6  o'clock  in  the  evening  on  June  28,  1894.  They 
left  the  depot  at  Nashville  at  10:20  p.m.,  and  reached 
Evansville  at  10  a.m.  the  next  day.  The  potatoes 
were  tendered  to  the  Evansville  &  Terre  Haute  Rail- 
road immediately  upon  their  arrival,  but  that  road 
declined  to  take  them,  on  account  of  a  strike  then 
prevailing  on  the  Chicago  &  East  Illinois  Railroad, 
its  Chicago  connection.  Thereupon  the  Louisville  & 
Nashville  Railroad  Company  delivered  the  potatoes  to 
the  Peoria,  Decatur  &  Evansville  Railroad,  which  had 
a  line  into  Chicago,  connecting  with  the  Wabash  Rail- 
road  at   Sullivan,  and   running  into   the  city  over  that 
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road.  This  road,  at  that  time,  was  open  to  Chicago, 
and  was  as  well  equipped  and  expeditious  as  the  road 
over  which  plaintiff  had  routed  the  potatoes,  and  was 
in  no  sense  inferior.  After  the  potatoes  had  been 
delivered  to  that  road,  and  had  started  uix)n  their 
transit,  the  strike  spread  to  the  Wabash  road,  and 
that  road  refused  to  receive  the  potatoes  on  their 
arrival  at  Sullivan,  the  junction  point.  The  potatoes 
were  thereupon  taken  back  to  Peoria,  and  placed  in 
the  hands  of  a  warehouseman  and  sold  for  the  rail- 
road, upon  the  idea  and  l)elief  that,  })eing  perish- 
able, this  disposition  was  the  best  for  the  shipper 
and  other  persons  concerned.  No  notice  was  given 
the  plaintiff  that  the  Evansville  &  Terre  Haute  Riiil- 
road  had  refused  to  receive  the  potatoes  at  Evans- 
ville, or  th^t  they  had  been  sent  over  the  Peoria 
road,  or  that  they  had  been  diverted  to  and  sold 
at  Peoria,  until  some  days  after  the  shipment. 
When  informed  of  the  sale,  plaintiff  refused  to  ac- 
cept the  proceeds.  Plaintiff  had  another  car  of  po- 
tatoes ready  to  ship  the  next  morning,  and  had 
delivered  them  to  be  carried  by  the  same  route  to 
the  same  destination,  but  al)out  noon  of  that  day 
the  agent  of  the  defendant  road  notified  the  plain- 
tiff that  no  more  freight  would  be  received  to  pass 
over  the  Terre  Haute  route,  except  the  shipments 
were  made  subject  to  delay.  Although  this  notice 
was  given  in  regard  to  the  second  car  of  potatoes 
then  ready  for  shipment  at  Nashville  and  loaded  on 
the    cars,     no    statement    was    made     or    information 
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given  as  to  the  deviation  in  the  route  of  the  car 
shipj>ed  the  previous  evening.  The  plaintiff  states  that 
he  made  no  inquiry  as  to  that  shipment,  supi3osing 
that  it  had  left  Nashville  by  the  first  train,  at  6  p.m., 
and  was   well   on   its   way   to   its   destination. 

It  is  insisted  in  the  assignment  of  errors  that, 
under  the  facts  in  this  case,  an  emergency  had 
arisen  which  justified  a  deviation  in  route,  inasmuch 
as  the  one  chosen  by  the  shipi^er  was  closed  by  a 
strike,  and  the  other,  equally  good,  was  open. 
There  is  no  doubt  that  when,  in  case  of  an  unfore- 
seen necessity,  the  safety  of  the  shipment  demands 
it,  a  deviation  from  the  route  agreed  upon  with  the 
shipi>er  may  be  made,  and  will  be  justifiable,  as, 
for  instance,  forwarding  perishable  freight  by  rail 
when  a  storm  prevents  a  boat  from  pro9eeding  upon 
its  voyage.  But,  where  the  goods  can  be  properly 
cared  for  and  held  until  the  shipper  can  l>e  com- 
municated with,  the  carrier  will  not  be  justified  in 
selecting  another  route,  without  notice  to  him  and 
instructions  from  him.  Ray  on  Freight  Carriers, 
Sec.  81;  Hutchison  on  Carriers,  Sec.  14.  See,  also, 
Raihoad  v.  Canrpbtll^  7  Heis.,  261.  Unless  justi- 
fied by  urgent  circumstances,  a  deviation  by  the 
carrier  will  render  it  responsible  for  losses  resulting, 
even  from  inevitable  casualties,  and  the  original  car- 
rier becomes,  in  effect,  an  insurer  for  the  line  he 
•  selects.  Ray  on  Freight  Carriers,  Sec.  79;  Hutchi- 
son  on   Carriers,    Sec.    314. 

It   clearly   appears   in   this    case    that   the   plaintiffs 
could   have   easily   been    consulted    by   letter   or   wire, 
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and  their  instructions  taken,  when  it  was  found  that 
the  route  selected  was  closed  at  Evansville,  and  the 
shipment  safely  held  in  the  meantime;  and,  failing 
to  do  this,  the  defendant  road  must  be  held  to  be 
liable  for  any  injury  resulting  upon  the  substituted 
route.  It  also  clearly  appears  that  the  freight  was 
not  of  such  perishable  nature  as  to  necessitate  the 
immediate  transshipment,  without  notice  to  plaintiff, 
to  another  route,  in  order  to  prevent  their  loss. 
The  potatoes,  it  is  shown,  would  have  kept  for  sev- 
eral weeks  without  material  injury  or  loss,  though, 
upon  this  point,  there  is  considerable  conflict  of  tes- 
timony. It  is,  however,  shown  as  a  fact  that  the 
potatoes  loaded  at  Nashville  and  not  shipped,  re- 
mained on  the  oars  for  several  weeks,  and  until  the 
strike  tenninated,  without  injury.  The  failure  sub- 
sequently to  notify  plaintiff  that  his  potatoes  had 
been  sent  to  Peoria,  and  ordered  sold,  was  also  a 
dereliction  of  duty  which  would  render  the  carrier 
liable   for   damages. 

It  is  insisted  that  plaintiff  should  not  recover  be- 
cause he  made  an  effort  to  secure  payment  for  his  loss 
from  the  Peoria  road,  on  which  the  transshipment  was 
made.  It  sufficiently  appears  that  this  was  done  at 
the  instance  of  the  agent  of  the  Louisville  &  Nash- 
ville Railroad,  and  with  the  assurance  that  it  should 
not  prejudice   plaintiff's    claims   against   that   road. 

We  think,  upon  the  facts  of  this  case,  that  there 
is  no  error  in  the  judgment  of  the  Court  below, 
and  it  is   affirmed,    with   costs. 

5—12  p 
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Telegraph  Co.  v.  Mellon. 

(JVashvill-e.     January  21,   1896.) 

1.  Telegbaph  Companies.     Action  by  betiefleUii-y  for  iwndellvery  of 
telegram. 

One  not  the  addressee  of  a  telegram  but  named  as  beneficiary 
therein,  may.  notwithstanding  the  absence  of  any  contractual 
relation,  maintain  suit  against  a  telegraph  company  for  dam- 
ages for  failure  to  deliver  same,  as  for  breach  of  its  statutory 
duty,  under  §§  1542,  1543  (M.  &  V.)  Code,  to  promptly  transmit 
and  deliver  messages,  or,  in  default  thereof,  to  be  liable  to  the 
party  aggrieved  for  the  damages  suffered.     [Post^  pp.  67-72.) 

Code  construed:  U  l''>'^2,  1543  (M.  &  V.);  §J  1323,  1324  (T.  &  S.). 

Cases  cited  and  approved  :  Marr  v.  W.  U.  Tel.  Co.,  85  Tenn.,  527; 
Wadsworth  V.  W.  U.  Tel.  Co.,  86  Tenn.,  695;  75  Tex.,  531;  77 
Va.,  173  ;  114  Ind.,  511;  52  Ind.,  1. 

8.  Same.     Notice  of  claim  for  dajnages  for  twndcUvery  of  telegram. 

A  stipulation  in  the  contract  of  a  telegi-aph  company  that  any 
claim  for  damages  for  nondelivery  must  be  presented,  in  writ- 
ing, within  sixty  days,  is  suflBciently  complied  with,  where  the 
telegram  was  never  delivered,  by  the  commencement,  without 
precedent  demand  or  notice,  of  an  action  by  the  beneficiary 
therein  named,  within  sixty  days  after  learning  that  such  a 
telegram  had  been  filed  for  transmission.     {Post.,  pp.  72-75.) 

Cases  cited  and  approved :  Manier  &  Co.  v.  W.  U,  Tel.  Co.,  94 
Tenn.,  442;  Glenn  &  Son  v.  So.  Express  Co.,  86  Tenn.,  594;  109 
N.  C,  527;  33  Fed.  Rep.,  362. 

3.  Same.     Excenalve  verdict. 

A  verdict  of  $500  for  failure  to  deliver  a  telegram  summoning  a 
father  to  the  sick  bed  of  his  son,  who  subsequently  died  with- 
out having  seen  his  father,  is  excessive,  where  the  latter  re- 
ceived another  message  in  time  to  have  reached  his  son  prior 
lo  the  latter 's  death,  and  failed  to  do  so  only  because  he  did 
not  start  promptly.     {Pofft,  pp.  75-78.) 
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4.  Same.    EiMence  iiuidmisslble. 

Evidence  that,  after  the  death  of  his  son,  a  father  was  told  that 
the  latter  had  expressed  a  desire  to  see  him,  and  wondered  why 
he  had  not  responded  to  a  message  summoning  him  to  his  side, 
and  believed  that  he  was  being  neglected,  is  inadmissible  in  an 
action  for  damages  for  failure  to  deliver  the  telegram,  where 
the  father  received  notice  of  his  son  s  illness  in  time  to  have 
enabled  him  to  have  reached  his  side  before  his  death  if  he 
had  started  promptly.     {Post,  v-  78.) 


FROM    MONTGOMERY. 


Appeal  in  error  from  Circuit  Court  of  Montgomery 
County.      A.    H.    Munford,    J. 

Lemuel  R.  Campbell  and  Burney  &  Gholson 
for  Telegraph    Co. 

Leech   &   Savage   for    Mellon. 

McAlister,  J.  The  plaintiff  below  recovered  a 
judgment  in  the  Circuit  Court  of  Montgomery  County 
against  the  defendant  company  for  the  sum  of  $500 
damages  for  mental  pain  and  anguish  alleged  to  have 
been  sustained  by  him  in  consequence  of  the  negli- 
gence of  the  company  in  failing  to  deliver  a  tele- 
gram. The  company  appealed,  and  has  assigned 
errors.  The  facts  out  of  which  the  present  contro- 
versy has  arisen  may  be  briefly  stated.  The  plain- 
tiff below,  John  Mellon,  resided  in  Montgomery 
County,   about   four   miles   from   Clarksville.      He   had 
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a  SOD,  Maxie  Mellon,  who  lived  at  Duncaosville,  in 
the  State  of  Texas.  On  July  16,  1893,  this  son 
was  very  ill  of  typhoid  fever,  and  caused  the  follow- 
ing telegram  to  be  sent  to  Frank  Hamlet,  residing 
at   Clarksville,    Tenn.,    viz.: 

'^Tell  John  Mellon  Maxie  is  very  sick.  Come  if 
possible.  (Signed)  Jim  Morrison." 

It  will  be  remarked,  in  passing,  that  John  Mellon, 
the  plaintiff  in  this  action,  was  neither  the  sender 
nor  the  addressee,  but  yet  the  beneficiary  of  the 
message,  as  is  disclosed  upon  its  face.  This  tele- 
gram, it  appears,  was  never  delivered,  and  this  non- 
delivery is  made  the  basis  of  the  present  action. 
Plaintiff  claims  that  he  did  not  know  of  the  con- 
dition of  his  son  until  some  days  afterwards,  when 
he  was  notified  that  his  son  was  dying,  and,  when 
he  reached  p  Duncansville  his  son  had  died,  and  was 
buried.  Defendant  demurred  to  this  declaration  upon 
two  grounds,  viz.:  First,  it  shows  upon  its  face  that 
there  was  no  contract  by  defendant  to  deliver  said 
message  to  plaintiff,  or  to  his  agent,  or  to  anyone 
who  was  under  any  legal  obligation  to  deliver  same 
to  him.  Second,  it  shows  on  its  face  that  said 
message  was  addressed  to  Frank  Hamlet,  and  it  no- 
where shows  any  obligation  on  part  of  Hamlet  to 
deliver  same  to  plaintiff.  The  demurrer  was  over- 
ruled,   and   this  is   assigned   as   error. 

It  has  been  held  in  this  State  that,  while  tele- 
graph companies  are  neither  common  carriers  nor 
bailees    nor     insurers,     that    considerations    of     public 
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{X)licy  demand  that  they  shall  be  held  responsible  for 
a  very  high  degree  o;f  diligence.  Jifar?^  v.  M^estern 
Uii'ion    Tel.    Co.,    85    Tenn.,    529. 

Our  statute  imposes  upon  telegraph  companies  the 
duty  of  transmitting  messages  for  the  public  with- 
out discrimination  and  without  unreasonable  delay. 
The  statute  provides,  viz.:  '*A11  other  messages,  in- 
cluding those  received  from  other  telegraph  com- 
panies, shall  be  transmitted  in  the  order  of  their 
delivery,  correctly,  and  without  unreasonable  delay, 
and  shall  be  kept  strictly  confidential."  Code  (M. 
&  v.),  §  1542.  '<Any  officer  or  agent  of  a  tele- 
graph company  who  willfully  violates  either  of  the 
provisions  of  the  preceding  section  is  guilty  of  a 
misdemeanor,  and  he  and  the  telegraph  company  or 
proprietor  are  also  liable  in  damages  to  the  party 
aggrieved."       Code    (M.    &   V.),    §1543. 

It  was  held  by  this  Court,  in  Wad^worth  v.  Tel- 
egmpK  Co.,  86  Tenn.,  695,  that  the  party  to  whom 
a  telegram,  intended  for  his  personal  benefit,  is  ad- 
dressed has  a  right  of  action  for  damages  against 
the  telegraph  company  for  negligent  conduct  in  its 
transmission  and  delivery.  It  was  further  held  that 
the  company,  having  breached  its  legal  duty,  was 
liable,  at  least,  for  nominal  damages,  and,  in  addi- 
tion, was  further  liable  for  such  sum  as  would 
''reasonably  compensate  plaintiff  for  the  grief,  dis- 
apix)intment,  or  other  injury  to  her  feelings,  occa- 
sioneil  by  such  default  of  the  company."  See, 
also,    Railroad  v.     Griffin,    92   Tenn.,    694. 
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It  will  be  perceived  that  the  present  action  is 
prosecuted  neither  by  the  sender  nor  sendee  of  the 
telegram,  but  by  the  person  who  appears  upon  its 
face  to  1^  the  real  beneficiary.  It  is  insisted  by 
counsel  for  the  company  that  this  is  an  action  for 
a  breach  of  contract,  and,  no  privity  of  contract 
being  shown  to  exist  between  plaintiff  and  the  com- 
pany, the  action  cannot  be  maintained.  We  cannot 
concur  with  counsel  that '  the  action  is  exclusively 
upon  the  contract.  While  it  may  be  conceded  that 
the  second  count  of  the  declaration  is  distinctively 
efV  contractu,  the  first  count  proceeds  upon  the  facts 
of  the  case,  and  seeks  to  recover  damages  for  the 
breach  of  a  legal  duty.  ''The  true  view,"  says 
Mr.  Thompson,  ''which  seems  to  sustain  the  right 
of  action  in  the  receiver  of  the  message,  or  in  the 
person  addressed  where  it  is  not  delivered,  is  one 
which  elevates  the  question  above  the  plane  of  mere 
privity  of  contract,  and  places  it  where  it  belongs — 
upon  the  public  duty  which  the  telegraph  company 
owes  to  any  person  beneficially  interested  in  the  mes- 
sage, whether  the  sender,  or  his  principal  where  he  is 
agent,  or  the  receiver,  or  his  principal  where  he  is 
agent.  In  Texas  it  is  reasoned,  with  manifest  good 
sense,  that  the  question  as  to  who  may  maintain  such 
an  action  does  not  depend  upon  the  payment  of  the 
fee  or  upon  the  question  whether  the  sender  had 
been  previously  constituted  an  agent  for  that  pur- 
pose by  the  party  to  whom  the  dispatch  is  sent, 
but     upon     the     question     who,     in     fact,     was    to    be 
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served  and  who  is  damaged."  Thompson  on  the 
Law  of  Electricity,  Sec.  427;  West&ni  Unifm  Tele- 
graph   Co.    V.    Ada/ns,    75   Texas,    531. 

In  the  case  of  the  WesteTm  Union  Telegraph  Com- 
pany V.  Eey7iolds  Bros.^  77  Va.,  173,  it  was  said: 
•*It  cannot,  however,  be  claimed  that  the  obligation 
of  a  telegraph  company  to  send  a  message  grows 
entirely  out  of  the  contract  with  the  sender  in  Vir- 
ginia.  In  this  State  the  obligation  rests  upon  them 
for  the  correct  transmission  and  faithful  delivery  of 
messages  under  the  statute,  as  we  have  seen,  as  it 
does  upon  innkeepers,  common  carriers,  and  the  like, 
upon  whom  legal  duties  rest,  resulting  from  their 
occupation  and  profession,  and  who  owe  a  duty  to 
the  public  irrespective  of  their  engagements  in  par- 
ticular instances.  In  Virginia,  a  telegraph  company 
cannot  refuse  to  make  the  contract  with  the  sender 
without  violating  a  penal  statute,  and  if  they  are 
under  obligations,  which  they  cannot  avoid,  to  send 
every  dispatch  which  is  offered,  how  can  their  ob- 
ligation be  said  to  rest  upon  the  contract  alone? 
Their  obligations,  under  the  laws  of  this  State,  are 
such  that  they  are  compelled  to  make  the  contract; 
and,  when  it  is  made,  by  receiving  the  message  and 
the  price  for  its  transmission  according  to  their  own 
regulations,  they  are  under  obligations  to  send  it, 
both  under  their  contract  to  send  it  and  under  the 
law,  which  makes  it  their  duty  to  send  it."  Huy- 
wood  V.    McCracken^    2    How. 

In   Indiana   there   is   a   statute   providing   that   tele- 
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graph  companies  shall  be  liable  for  special  damages 
occasioned  by  failure  or  negligence  of  their  operators 
or  servants  in  receiving,  copying,  transmitting,  or 
delivering  dispatches.  It  was  held  by  the  Supreme 
Court  of  Indiana  that,  under  this  statute,  a  tele- 
graph company  was  liable  for  special  damages  sus- 
tained, although  the  party  injured  was  neither  the 
sender  nor  addressee  of  the  messjige.  W.  U.  Tel. 
Co,  V.  McKihhen^  114  Ind.,  511;  W.  U.  Tel.  Co. 
V.    Fenton^    52    Ind.,    1. 

So  we  think  that,  under  our  statute  allowing  a 
right  of  action  to  the  party  aggrieved,  it  is  not  neces- 
sary that  any  contractual  relation  should  exist,  but 
the  company  is  liable  for  a  breach  of  its  statutory 
dutj'  independent  of  any  contract.  The  breach  of  the 
statute  in  failing  to  deliver  the  message  entitled  the 
party  aggrieved  to  at  least  nominal  damages,  to  which 
may  be  added  compensatory  or  exemplary  damages, 
in  the  discretion  of  the  jury.  The  party  aggreived 
is  the  party  who,  upon  the  face  of  the  message, 
appears  to  be  the  beneficiary — in  this  case  the  plaintiff, 
John  Mellon.  The  demurrer  was,  therefore,  properly 
overruled. 

The  tenth  assignment  of  error  is  that  the  Court 
erred  in  refusing  the  following  request,  viz.:  *'The  con- 
tract made  by  the  telegraph  company  in  this  case 
stipulated  tliat  any  claim  for  damages  should  be  pre- 
sented to  the  company,  in  writing,  within  sixty  days 
from  the  sending  of  the  message.  This  is  a  valid 
agreement,  and    binding   upon   all  parties,   but  it  is  in- 
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sisted  by  plaintiff  that,  inasmuch  as  he  did  not  re- 
ceive the  message,  as  it  was  not  delivered,  he  had 
no  notice  of  the  stipulation,  and,  therefore,  is  not 
hound  bv  it.  he  having:  brouofht  the  suit  within  sixtv 
days  from  the  time  he  received  notice  that  such  a 
telegram  had  been  sent.  Upon  this  question  I  charge 
YOU,  that  if  the  telegram' was  sent  on  July  16,  and 
the  plaintiff  received  notice  of  that  fact  on  the  twenty- 
sixth  of  that  month,  then  it  was  his  duty  to  tile 
his  claim,  in  writing,  with  the  company,  according  to 
the  terms  of  the  stipulation,  within  the  sixty  days 
provided  for,  if  he  had  ample  time  to  do  so  after 
such    notice, ' '    etc. 

The   record  discloses  that  the  telegram  in  question, 
sent    from    Duncans ville,    Texas,    on    July    16,     1893,  '^ 

has  never  been  delivered  either  to  the  plaintiff  or  to 
Frank  Hamlet,  the  addressee.  Plaintiff,  however, 
learning  that  his  son  was  sick,  went  to  Duncansville 
afjout  July  26,  and  there  learned,  for  the  first  time, 
that  such  a  message  had  been  filed  for  transmission. 
Now,  the  insistence  of  the  defendant's  counsel,  as 
embodied  in  this  instruction,  is  that,  notwithstand- 
ing the  message  containing  the  sixty  day  stipulation 
had  never  been  delivered  to  Frank  Hamlet,  nor  seen 
by  plaintiff,  that  plaintiff,  having  l)een  advised  in 
Texas  that  such  a  message  had  been  sent,  was  bound 
to  file  his  claim  for  damages  before  the  expiration 
of  sixty  days  from  the  sending  of  the  message. 
We  cannot  concur  in  this  contention.  It  was  held 
by   this     Court    in    Jlanirr     cfc    Co,    v.     Western     Union 
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Telegraph  Co.^  94  Tenn.,  442,  that  a  contract  ex- 
empting a  telegraph  company  from  liability  unless 
the  claim  for  damages  resulting  from  negligence  in 
transmission  of  raessafje  shall  be  made  within  sixtv 
davs  after  the  messac!:e  is  sent,  is  a  valid  and  rea- 
sonable  stipulation.  '*It  is  a  reasonable  requirement, 
enabling  the  company  to  inquire  into  the  nature  and 
circumstances  of  a  mistake  in  or  of  the  delay  or 
nondelivery  of  a  message  while  the  matter  is  still 
within  the  memory  of  witnesses."  SherriU  v.  Tele- 
graph Co.^  109  N.  C,  527.  '*It  is  not  a  statute  of 
limitations,  restricting  the  time  within  which  action 
may   be    brought."     Ih, 

But,  says  the  Court  in  Johihson  v.  We.^tern  Zhilon 
Telegraph  Co.^  *' there  are,  however,  circumstances  in 
which  the  stipulation  for  sixty  days  would  be  un- 
reasonable, as,  for  instance,  where  a  prepaid  message 
was  never  delivered."  The  Court  ffoes  on  to  sav 
that  a  stipulation  of  thirty  days  after  the  message 
is  sent  would  be  unreasonable  in  such  case,  for  the 
failure  of  the  company  to  deliver  it  would  deprive 
the  plaintiff  perhaps  of  all  notice  that  a  telegram 
had  been  sent  to  him,  and  the  company  could  pre- 
vent all  redress  by  holding  the  telegram  until  after 
the  term  within  which  it  is  stipulated  the  demand 
on  them  must  be  made.  Johnmn  v.  Telegraph  Co.^ 
33    Fed.    Rep.,    362. 

If,  therefore,  the  action  was  begun  within  sixty 
days  after  the  knowledge  by  the  plaintiff  of  the 
failure    to    deliver    the    message,    it    would    be    such 
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compliance  with  the  stipulation  as  could  be  required 
in  a  case  where  the  message  was  not  delivered  at 
all.      S/ierrill   v.    Telegraph    Co.,    109    N.    C,    527. 

The  plaintiff  made  no  demand  before  suit  brought, 
but  the  general  rule  that  the  commencement  of  an 
action  is  equivalent  to  a  demand  applies  to  cases  of 
this  kind.  Thompson  on  the  Law  of  Electricity, 
Sec.    256. 

These  authorities  are  in  accord  with  our  own  case 
of  Glenn  db  Son  v.  Southern  Exjyress  Co,^  86  Tenn., 
594.  In  that  case,  it  was  held  that  a  stipulation 
in  a  receipt  that  the  express  company  should  not  be 
liable  for  money  lost  by  its  default,  unless  claim 
therefor  is  made,  in  writing,  at  its  office  within 
thirty  days  after  its  delivery  to  the  company,  is 
reasonable  and  valid;  but,  where  the  failure  to  make 
the  claim,  as  required  by  such  stipulation,  occurs  with- 
out fault  or  negligence  of  the  parties  entitled  to  the 
money,  then,  such  failure  will  be  excused,  and  will 
not  prevent  a  recovery  for  the  loss.  We  are, 
therefore,  of  the  opinion  the  instruction  asked  was 
properly   refused. 

The  third  assignment  of  error  is  that  the  dam- 
ages  assessed  by  the  jury  ($500)  were  excessive. 
We  are  constrained  to  believe  this  assignment  well 
taken,  for  the  following  reasons.  The  record  dis- 
closes that,  while  the  message  of  July  16  was  never 
delivered,  yet,  on  July  22,  another  message  was  filed 
for  transmission  at  Duncansville,  informing  plaintiff 
of  the  illness   of    his   son,    viz. : 
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'^To    Jack     Gy^a/uiMij    care    J,     S.    NebJeit^    ClarkmlUe^ 
Teniu ; 
*^Maxie    Mellon    is   expected    to    die.       Deliver     ta 
John    Mellon.  (Signed)  Jim  Morrison. 


99 


This  message,  it  appears,  was  delivered  to  John  Mel- 
lon on  the  evening  of  the  twenty -second,  about  sun- 
down. The  plaintiff  lived  about  four  miles  from 
Clarksville,  and  the  proof  shows  that  he  could  have 
started  that  night  for  Texas.  He  made  no  effort, 
however,  to  leave,  but  postponed  all  preparations  until 
the  following  day,  Sunday,  July  23.  As  a  reason 
for  not  leaving  on  Sunday,  plaintiff  claims  the  banks 
were  all  closed,  and  he  could  not  get  any  money,  so 
that  he  did  not  finally  depart  until  Monday  night, 
July  24,  reaching  Duncansville  after  his  son  had  died 
and  was  buried.  It  is  perfectly  plain,  from  the  rec- 
ord, that,  if  plaintiff  had  started  on  Saturday  night, 
July  22,  the  evening  the  message  was  received,  or 
had  left  Sunday  night,  he  could  have  reached  Duncans- 
ville before  his  son's  death.  But  it  is  obvious,  from 
telegrams  sent  by  plaintiff  on  Sunday,  that  he  did 
not  make  up  his  mind  to  go  to  Duncansville  until 
Monday.  Sunday  morning,  July  23,  plaintiff  sent  the 
following  message  from  Clarksville  to  Jim  Morrison, 
at   Duncansville,   Texas: 

*'Do   all    possible  for   Maxie.     Wire    me  his  condi- 
tion  immediately.  (Signed)         John   Mellon." 

On    same   day,  July    23,  at   4:30    p.m.,  the   follow- 
ing  reply   message   was   received   from    Duncansville: 
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^' Jo/in   Mellon^    Clarksville^    Tenii.: 

''Maxie  has  typhoid  fever.  There  is  no  hope  for 
him." 

On  the  following  day,  Monday,  July  24,  plaintiff 
forwarded   to   Duncansville   this   message: 

^^To   T,    B,    Kellmo: 

**Wire  me  how  Maxie  is  at  once.  If  he  is  living, 
I  will   come.  (Signed)  John  Mellon." 

On  same  day,  July  24,  at  10:50  a.m.,  plaintiff 
reoeive<l    reply,    as   follows: 

^'To   John    Mellon^     ChrJcsville^    Tenn,: 

"Maxie  was  alive  four  o'clock  this  mornino:. 
Doctor   does   not   think   he   can   live. 

(Signed)  ''T.  B.   Kellow." 

The  plaintiff,  after  a  delay  of  two  days,  left 
Clarksville  that  night  at  12  o'clock.  It  appears  that 
if  regular  connection  had  been  made,  he  would  have 
reached  Duncansville  Tuesday,  July  25,  at  6  o'clock 
P.M.  Plaintiff,  however,  was  delayed  at  Memphis, 
and  did  not  reach  his  destination  until  Wednesday, 
July  25.  It  thus  appears,  that  while  the  company 
was  guilty  of  a  breach  of  its  public  duty  in  not 
delivering  the  message  of  July  16,  the  failure  of  the 
plaintiff  to  reach  his  son  prior  to  the  latter' s  death 
was  not  entirely  attributable  to  this  default,  since  the 
plaintiff  received  intelligence  of  his  son's  illness  on 
July  22,  in   time   to   have   enabled  him  to  reach  him. 
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In  this  view,  the  damages  assessed  by  the  jury  are 
excessive. 

The  fifth  assignment  of  erroi:  is,  that  the  Court 
erred  in  admitting,  over  defendant's  objection,  the 
testimony  of  Jim  Morrison,  viz. :  ' '  When  John  Mellon 
reached  there,  Maxie  was  dead  and  buried,  and  I 
told  him  Maxie  wanted  to  see  him,  and  wondered 
why  he  had  not  responded  to  the  message,  and  be- 
lieved that  he  was  being  neglected  by  his  father." 
Defendant  excepted  to  this  testimony,  uix)n  the  ground 
that  it  was  hearsay  and  irrelevant.  We  are  of 
opinion  this  testimony  was  not  competent ,  for  any 
purpose,  and  should  have  been  excluded  by  the  trial 
Judge.  Such  declarations  were  not  admissible  as 
illustrating  the  mental  pain  of  the  deceased,  for  that 
was  not  the  subject-matter  of  the  inquiry,  nor  were 
they  admissible  for  the  purpose  of  showing  the  mental 
anguish  of  the  father,  since  the  disap{X)intment  of 
the  son  at  not  seeing  his  father  cannot  be  said  to 
have  resulted  as  a  natural  and  proximate  consequence 
of  the  failure  of  the  company  to  deliver  the  message 
of  July  16.  As  we  have  already  seen,  the  father 
received  notice  of  his  son's  illness  on  the  twenty- 
second,  and  delayed  for  two  days  to  take  his  de- 
parture, thus  disappointing  the  expectations  of  his 
son,  without  fault  or  negligence  of  the  company,  so 
far   as   this   telegram   was   concerned. 

For  the  reasons  indicated,  the  judgment  is  reversed 
and   the   cause   remanded   for   a   new   trial. 
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McKiNNEY   V.    Nashville. 
{Nashville.     January   23,    1896.) 

1.  Sunday.     What  constitutes  violation  of  city  ordinance  forbUlding 

opening  of  saloon  on  Sundciy. 

The  presence  behind  the  bar  of  a  saloon  keeper  and  his  bartender, 
early  Sunday  morning",  constitutes  a  violation  of  a  municipal 
ordinance  forbidding  the  keeping  open  of  places  for  the  retail 
of  liquor  on  Sunday,  although  they  are  merely  engaged  in 
winding  up  their  week's  work. 

2.  Samei     Same. 

A  municipal  ordinance  forbidding  retailers  of  liquor  to  keep 
their  places  of  business  open  on  Sunday,  or  to  deal  out  liquors 
from  their  places  of  business  on  that  day,  is  violated  by  the 
admission  by  a  saloon  keeper  of  customers  to  a  pool  room  and 
a  dining  apartment,  doors  of  which  leading  into  the  saloon 
are  left  open. 

Case  cited  and  approved:  McNeal  v.  State,  92  Tenn.,  720. 


FROM     DAVIDSON. 


Appeal   in    error   from    Circuit    Court   of    Davidson 
Countj.      J.  W.  Bonner,  J. 

S.   A.    McElwee   for   McKinney. 

Frank   Slemons   for   Nashville. 

Wilkes,     J.      This     action     was     brought     a«:ainst 
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McKinney  for  keeping  his  saloon  ojien  and  tippling 
on  Sunday.  On  ap))eal  to  the  Circuit  Court,  the 
cause  was  tried  without  a  jury  and  the  judgment  of 
the  Recorder,  tiniiig  the  defendant  fifty  dollars,  was 
affinne<^l,  and  defendant  appealed  and  assigned  as  error 
that  he  is  not  guilty  under  the  law  and  facts  of 
the  case.  The  ordinance  which  it  is  claimed  the 
defendant  violated  is  as  follows:  *'No  licensed  mer- 
chant, grocer,  retailer  of  liquoi*s,  or  other  place  of 
ordinary  business  or  other  person,  shall  kee[)  oi)en, 
excei)t  as  hereinafter  provided,  his,  her,  or  their 
place  of  business  on  Sunday,  or  shall  deal  out  or 
give  away  on  that  day  any  spirituous  or  vinous 
liquors  from  said  place  of  business,  and  every  iier- 
son  offending  against  the  provisions  of  this  section 
shall,  ujx)n  conviction,  forfeit  and  pay  the  sum  of 
fifty  dollars."  It  is  not  alleged  that  the  ordinance 
is  unconstitutional  or  unreasonable.  The  only  ques- 
tion presented  is,  is  there  any  evidence  to  support 
the  verdict?  The  proof  is,  that  a  number  of  police 
raided  defendant's  house  between  one  and  two  o'clock 
Sunday  morning.  There  was  a  light  in  the  saloon 
apparent  from  the  outside,  but  the  front  door  was 
closed  and  fastened.  The  door  was  opened  by  force, 
and  defendant  and  his  barkeeper  were  found  in  the 
saloon  behind  the  bar.  A  sound  was  heard  as  of 
a  number  of  persons  rushing  out  of  the  back  way 
of  the  saloon,  and  a  negro  named  Thompson  was 
found  on  the  back  premises  crouching  between  the 
fence   and   wall.     It  is  shown   to   our   satisfaction    that 
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the  doors  between  the  pool  room  and  dining  apart- 
ment and  the  Baloon  were  open,  and  we  are  satis- 
fied other  persons  were  in  the  dining  room,  if  not 
the  saloon,  and  this  brings  the  case  clearly  within 
the  ruling   in   McNeal  v.    State,    8   Pickle,    720,    722. 

Defendant  insists  that  only  he  and  his  barkeeper 
were  in  the  saloon,  engaged  in  winding  up  their 
week's  work.  This  is  contrary  to  the  ordinance. 
We  do  not  hold  that  the  proprietor  or  employees  or 
family  may  not  enter  the  saloon,  as  proper  occasion 
may  demand,  on  the  Sabbath,  but  they  cannot,  un- 
der this  ordinance,  ehgage  in  the  work  pertaining  to 
their  saloon,  or  allow  others  to  enter  it  or  remain 
in  it. 

Let  the   judgment   be   affirmed. 

6— 12p 
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Arnold  v.    State. 

{Nashville,      January    25,    1896.) 

Costs.     RetaxatUm  of. 

The  refusal  of  the  Circuit  Judge  to  retax  costs,  upon  a  motion 
made  before  judgment  and  taxation  thereof,  which  fails  to 
specify  the  items  or  grounds  of  objection  thereto,  will  not  be 
reviewed  in  this  Court  upon  a  record  containing  no  bill  of  ex- 
ceptions. 

Case  cited  :  Sherman  u  Brown,  4  Yer.,  561. 


FROM     DAVIDSON. 


Appeal  in  error  from  Criminal  Court  of  Davidson 
County.       M.    D.    Smallman,    J.,    by   interchange. 

A.    J.    Caldwell   for   Arnold. 

Attorney-general  Pickle  and  W.  H.  Washington 
for   State. 

Wilkes,  J.  Defendant  was  indicted  for  felonious 
assault  and  malicious  stabbing;  was  convicted  of  as- 
sault and  battery,  and  sentenced  to  pay  a  fine  of 
$75  by  the  jury.  Motion  for  new  trial  and  in  ar- 
rest of  judgment  was  made,  and  overruled.  The 
defendant  also  moved  to  retax  the  costs,  and  based 
his   motion    upon    the    ground    that,    having   been   ac- 
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quitted  of  the  felony,  and  only  convicted  of  a  mis- 
demeanor, he  could  not  be  charged  with  such  costs 
as  accrued  in  the  effort  to  convict  him  of  the  felony. 
He  alleged  in  his  motion  that  many  subpoenas  were 
illegally  issued,  and  that  mileage  was  allowed  con- 
trary to  law.  The  Court  overruled  the  motion,  as- 
signing as  a  ground  that  defendant  had  pointed  out 
no  improper  charges,  and,  thereupon,  judgment  was 
pronounced  for  the  $75  fine  and  all  legal  costs,  and 
from  this  judgment  an  appeal  was  prayed  by  the 
defendant  to  this  Court.  The  bill  of  costs,  as 
shown   by   the   transcript,    amounts   to   $872. 20. 

There  was  no  bill  of  particulars  filed  with  the 
motion  to  retax,  showing  items  complained  of,  and 
giving  the  grounds  of  complaint  as  to  each  specially, 
and  there  is  no  bill  of  exceptions  in  the  record. 
Under  this  state  of  the  record,  this  Court  can  grant 
no  relief,  because  the  motion  to  retax  was  made  be- 
fore judgment,  and  before  the  bill  of  costs  was 
made  up. 

The  errors  were  not  specifically  pointed  out  in 
the  Court  below,  and  are  not  in  this  Court,  and 
there  is  no  bill  of  exceptions  in  this  Court  from 
which  the  data  necessary  could  be  obtained,  if  de- 
fendant should  be  entitled  to  relief.  This  Court 
cannot  see,  from  a  mere  inspection,  what  part  of 
this  bill  of  costs  was  incurred  in  the  attempt  to 
convict  of  felony  and  what  to  convict  of  the  mis- 
demeanor. 

The    judgment  of    the   Court    below   only   adjudges 


84  NASHVILLE : 


Arnold  v.  State. 


that  defendant  pay  ^^all  legal  costs,''  and  no  mo- 
tion is  made  after  the  judgment,  and  after  the  bill 
of  costs   is  made  out  under   it,    and   the  taxation,    as 

made,  was  practically  unchallenged  in  the  Court  be- 
low. 

In  an  effort  to  retax  costs,  the  action  of  the 
Court  below  must  be  had,  and  the  specific  items 
then  pointed  out,  and  its  action  can  only  be  re- 
viewed in  this  Court  upon  proper  evidence  and  upon 
matters  appearing  from  the  record.  Sherman  v. 
Brown  et  al,y    4:   Yerg.,    561. 

The  appeal  must,  therefore,  be  dismissed  at  the 
cost  of  defendant.  This  does  not  prevent  him  from 
making  proper  application  in  the  Court  below,  and 
obtaining   such   relief  as   he  may   be  entitled  to. 
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KiRKPATRICK    V.     JeNKINS. 

(Nashville,      January   25,    1896.) 

1.  A88IONMENT  OF  Ebrob.    Insufflctent^  when. 

An  assignment  of  error  that  the  verdict  is  not  supported  by  **  a 
preponderance  of  testimony"  is  bad,  as  the  verdict  must  be 
sustained  upon  the  facts,  if  there  is  any  material  evidence  to 
support  it.     {Post,  p.  87,) 

Cases  cited  and  approved :  Railroad  v.  Mahoney,  89  Tenn.,  312; 
Eller  u  Richardson,  89  Tenn.,  576;  Insurance  Co.  u  Norment, 
91  Tenn.,  1;  Sparta  v,  Lewis,  91  Tenn.,  370;  Peery  v.  Peery,  94 
Tenn.,  329;  Railroads.  Kenley,92  Tenn.,  208;  Poole  v,  Jackson, 
93  Tenn.,  62;  Scruggs  v.  Heiskell,  95  Tenn.,  455. 

2.  Will.     Not  revoked  by  testalor^H  subsequent  verbal  declarations. 

No  verbal  declarations  of  testator,  after  the  free  and  voluntary 
execution  of  his  will,  as  to  his  intention  and  wish  in  regard  to 
a  daughter  who  is  not  provided  for  therein,  can  operate  to  re- 
voke or  impair  the  will.     (Post,  pp.  87,  88.) 

Code  construed :  {  3008  (M.  &  V.);  J  2167  (T.  &  S.). 

Cases  cited  and  approved :  Allen  v.  Huff,  1  Yer. ,  404  ;  Marr  v. 
Marr,  2  Head,  303;  Allen  v-  Jeter,  6  Lea,  674. 

3.  Same.    Testator^s  subsefjuent  declarations,  when  admissible. 

Subsequent  declarations  of  an  alleged  testator  may  be  consid- 
ered upon  the  issue  of  mental  incapacity,  but  not  upon  the 
issue  of  undue  influence,  unless  there  is  independent  testimony 
indicating  undue  influence,  and  then  only  to  show  a  condition 
of  mind  susceptible  to  such  influence  and  the  effect  thereof 
upon  the  testamentary  act.     {Post,  pp.  88,  89.) 

Cases  cited  and  approved :  Peery  v.  Peery,  94  Tenn.,  338;  3  Am. 
Dec,  390;  11  N.  Y.,  157;  4  Dutcher,  274;  99  Mass.,  112;  31  Am. 
St  Rep.,  665. 

4.  Same.     Same, 

The  personal  and  family  relations  of  a  testator,  the  pecuniary 
condition  of  his  children,  and  his  statements  respecting  them 


86  NASHVILLE : 


Kirkpatrick  v,  Jenkins. 


in  connection  with  his  will,  are  admissible  either  to  sustain  or 
rebut  the  contention  that  certain  inclusions  or  exclusions  of 
children  are  unnatural,  and  indicative  of  mental  infirmity. 
{Post,  p.  90.) 

Cases  cited  and  approved  :  Peery  v,  Peery,  94  Tenn.,  343;  99  Mass., 
119;  17  Am.  St.  Rep.,  552. 

5.  Same.     Te8tat4yr'8  Hiibftequent  declaratUms  twt  admissible,  when. 

Declarations  of  testator  subsequent  to  the  execution  of  his  will, 
as  to  whether  a  child  born  to  his  wife  was  his  child,  and  as  to 
the  circumstances  of  her  birth,  are  inadmissible  to  rebut  the 
contention,  based  on  the  failure  to  provide  for  such  child,  that 
the  will  was  not  the  testator's  voluntary  act.     (Posty  pp.  9i-93. ) 

Cases  cited  :  17  Ala.,  55;  23  Ala.,  529. 


FROM     DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      J.    W.    Bonner,    J. 

A.  G.  GooDLETT,  W.  G.  Brien,  and  A.  J. 
Caldwell   for   Kirkpatrick. 

Pitts  &  Meeks  and  Stokes  &  Stokes  for  Jenkins. 

Caldwell,  J.  The  record  in  this  case  presents 
a  contest  over  a  pai)er  writing,  alleged  to  be  the  last 
will  and  testament  of  Samuel  Jenkins,  who  died  in 
1888,  leaving  six  children — three  sons  and  three 
daughters.  The  alleged  will  gives  all  of  the  alleged 
testator's  large  estate  to  his  three  sons  and  their 
children,    without   so   much   as    mentioning    the   names 
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or  the  existence  of  his  daughters,  or  any  of  them. 
One  of  those  daughters,  Mattie  B.,  and  her  hus- 
liand,  W.  H,  Kirkpatrick,  deny  the  validity  of  that 
paper,  and  say  that  it  is  the  result  of  undue  in- 
fluence, and  that  Samuel  Jenkins  did  not  have  suffi- 
cient mental  capacity  to  make  a  will.  Verdict  and 
judgment  were  for  the  proponent,  and  the  contest- 
ants have   appealed,    and   assigned   errors. 

First. — ^The  assignment  that  the  verdict  is  not 
supported  by  a  '*  preponderance  of  testimony,"  is 
not  well  made.  It  is  bad  because  it  fails  to  pre- 
sent any  question  that  can  be  considered  by  this 
Court.  No  rule  of  practice  is  more  familiar  and 
better  settled  than  that  the  verdict  of  a  jury,  in 
a  civil  case,  is  conclusive  upon  this  Court  if  there 
is  any  evidence  to  sustain  it.  Railway  v.  Mahoney^ 
89  Tenn.,  312;  Eller  v.  Richardson,  II.,  576;  In- 
mraiice  Co,  v.  Nonnent,  91  Tenn.,  1;  Sparta  v. 
Leicis,  Ik,  370;  Fee?y  v.  Feery,  94  Tenn.,  329; 
Scruggs  v.  HeiskeU,  95  Tenn.,  455.  It  follows  from 
that  rule  that  issues  of  fact  passed  upon  by  a  jury 
in  a  civil  case  will  not  be  considered  here  unless 
the  assignment  states  that  there  is  no  evidence  to 
sustain  the  verdict.  Railroad  v.  Keiiley,  92  Tenn., 
208;    Foole   v.    Jackson,    93   Tenn.,    62. 

Second. — Samuel  Jenkins  had  been  a  partial  par- 
alytic for  some  years  before  his  death.  During 
those  years  he  was  confined  to  his  room,  and  a 
large  portion  of  the  time  to  his  bed.  There  is 
much   testimony   tending   to   show  that,   while   so   con- 
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fined,  he  often  spoke  of  all  his  children  and  the 
disposition  to  be  made  of  his  property  after  his 
death,  some  of  his  declarations  indicating  a  desire 
for  equality  among  them;  others  being  favorable  to 
his  daughters  and  unfavorable  to  his  sons,  and  still 
others  being  favorable  to  his  sons  and  unfavorable 
to   his   daughters. 

As  already  stated,  the  paper  offered  for  probate 
as  bis  last  will  and  testament  gives  the  daughters 
nothing,  but  makes  the  sons  and  their  children  the 
sole  and  exclusive  legatees  and  devisees.  It  consists 
of  what  purports  to  be  an  original  will,  dated  in 
1877,  before  he  was  stricken  with  paralysis,  and 
two  codicils,  dated  in  1882  and  1885  respectively, 
both   being   after   he   became   paralyzed. 

The  trial  Judge  rightly  charged  the  jury  that 
''if  the  will  of  1877  was  freely  and  voluntarily 
made  by  the  testator,  and  at  a  time  when  he  was 
of  sound  mind,  no  verbal  declaration  of  the  testator^ 
made  after  his  attack  of  paralysis,  as  to  his  inten- 
tion or  wish  in  regard  to  his  daughters,  can  operate 
to  revoke  his  will  or  impair  its  validity."  Obvi- 
ously, a  valid  written  will  cannot  be  revoked  or 
impaired  by  a  mere  verbal  declaration  of  the  testa- 
tor. Code  (M.  &  v.),  §3008;  Allen  v.  Huff,  1 
Yer.,  404;  Marr  v.  Marr,  2  Head,  303;  AlUn  v. 
Jeter,  6  Lea,  674;  Pritchard  on  Wills  and  Adm., 
Sec.    245. 

Third, — Another  part  of  the  instruction  to  the 
jury   is   as   follows:     *'Now,    as   to   the   alleged   subse- 
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quent  declarations  of  the  testator,  the  Court  charges 
vou  that  such  declarations  cannot  be  looked  to  to 
establish  the  exercise  of  undue  influence;  but  if  the 
exercise  of  undue  influence  be  established  by  other 
means,  you  may  then  look  to  such  declarations  in 
order  to  determine  his  mental  condition  at  the  time 
of  making  the  will,  and  the  effect  of  such  undue 
influence,  if  actually  exercised,  upon  his  action." 
There   is   no   error   in   this   direction. 

Though  the  cases  are  not  harmonious,  we  think 
the  great  weight  of  authority,  and  of  reason,  is  to 
the  effect  that  subsequent  declarations  of  an  alleged 
testator  may  be  considered  by  the  jury  upon  an 
issue  of  mental  incapacity,  but  that  they  cannot  be 
considered  upon  an  issue  of  undue  influence,  unless 
there  be  independent  proof  indicating  the  presence 
of  undue  influence,  and  then  only  to  show  a  con- 
dition  of  mind  susceptible  to  such  influence,  and  the 
effect  thereof  upon  the  testamentary  act.  Jacknon  v. 
Kniffen,  2  Johnson,  31  (S.  C,  3  Am.  Dec,  390); 
Wiiien^vian  v.  ^^hitney^  11  N.  Y.,  157;  Boylmi  v. 
Meeler,  4  Dutcher,  274  (S.  C,  Redf.  Am.  Cases 
on  Wills,  487);  SJmrler  v.  Buinstead^  99  Mass., 
112  (S.  C,  Redf.  Am.  Cases  on  Wills,  397); 
Thmxpmn  v.  hh,  99  Mo.,  160  (S.  C,  17  Am.  St. 
R.,  552);  In  re  Iless'a  Will,  48  Minn.,  504  (S.  C, 
31  Am.  St.  R.,  665,  and  note  690);  Peery  v.  Peery, 
94  Tenn.,  328;  1  Redfield  on  Wills  (4th  Ed.),  548, 
549,  556,  557;  Pritchard  on  Wills  and  Adm.,  Sec, 
147;    27   Am.    &   Eng.    Enc    L.,    505,    506. 
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Fourth. — The  trial  Judge  further  said  to  the  jury: 
'<  It  is  competent  for  the  jury  to  look  to  any  dec- 
laration of  the  testator  in  regard  to  the  plaintiff, 
Mrs.  Kirkpatrick,  as  to  whether  she  was  his  child, 
and  as  to  the  circumstances  of  her  birth;  also,  it  is 
proi)er  to  look  to  any  proof  in  regard  to  the  sep- 
aration of  the  testator  and  said  plaintiff's  mother, 
and  to  her  not  being  a  member  of  his  family,  and 
all  the  facts  and  circumstances  in  regard  to  said 
plaintiff  and  her  association  with  her  father,  as  fur- 
nishing a  reason  or  motive  for  testator's  excluding 
her  from  participation  in  his  estate,  and  as  tending 
to  rebut  the  contention  tluit  the  will  was  7wt  the  toT- 
imtai^^y   act   of  the   testator,'*'^ 

The  first  proposition  here  laid  down  (that  is  to 
say,  the  whole  of  the  instruction  last  quoted,  except 
the  concluding  clause,  which  we  have  italicised)  is 
sound  law.  The  personal  and  family  relations  of  a 
testator,  the  pecuniary  condition  of  his  children,  and 
what  he  may  have  said  of  them  in  connection  with 
his  will,  are  all  admissible,  and  may  be  considered 
either  to  sustain  or  to  rebut  the  claim  that  certain 
inclusions  or  exclusions  are  unnatural  and  indicative 
of  mental  infirmity.  Sharler  v.  Bumstead,  99  Mass., 
119  (S.  C,  Redf.  Am.  Cases  on  Wills,  Wo); 
Thompson  V.  Ish,  99  Mo.,  160  (S.  C,  17  Am.  St. 
R.,  552);  Peery  v.  Peei^y,  94  Tenn.,  343;  1  Redf. 
on  Wills  (4th  Ed.),  549(A).  And  all  of  them,  ex- 
cepting the  testator's  declarations,  are  likewise  ad- 
missible  to   prove   or   disprove    undue   influences. 
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Fifth. — But  the  last  clause  of  that  instruction, 
relating,  as  it  does,  unmistakably  to  the  issue  of 
undue  influence,  is  not  sound  in  so  far  as  it  refers 
back  to,  and  is  connected  with,  the  introductory 
clause  concerning  declarations  of  the  testator.  It 
was  not  **  competent  for  the  jury  to  look  to  any 
declaration  of  the  testator  in  regard  to  the  plaintiff, 
Mrs.  Kirkpatrick,  as  to  whether  she  was  his  child 
and  as  to  the  circumstances  of  her  birth, 
as  ten<ling  to  rebut  the  contention  that  the  will  was 
not  the  voluntary  act  of  the  testator."  That  was 
a  plain  direction  to  the  jury  to  look  to  particular 
declarations  of  the  testator  as  tending  to  rebut  the 
contention  of  the  contestants  that  the  will,  as  writ- 
ten, was  the  result  of  undue  influence;  and,  as 
such,  it  was  unsound  and  in  conflict  with  direction 
previously  given.  As  heretofore  seen,  the  jury  had 
been  told,  in  a  previous  part  of  the  charge,  that 
** subsequent  declarations"  could  not  be  considered 
'^to  establish  the  exercise  of  undue  influence;"  and 
here  the  instruction  is  that  '^any  declaration  of  the 
testator  in  regard  to  the  plaintiff,  Mrs.  Kirkpatrick, 
as  to  whether  she  was  his  child  and  as  to  the  cir- 
cumstances of  her  birth,"  may  be  considered  ''to 
rebut  the  contention"  that  undue  influence  was  ex- 
ercised. 

This  conflict  between  the  two  different  parts  of 
the  charge  is  irreconcilable,  and  could  not  have  been 
otherwise  than  prejudicial  to  contestants,  in  that  the 
effect   was   to   exclude   from    the   consideration    of    the 
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jury  all  declarations,  so  far  as  they  tended  to  show, 
as  an  independent  fact,  that  undue  influence  was  ex- 
ercise<l  upon  the  testator,  and,  at  the  same  time,  to 
direct  a  consideration  of  particular  declarations  as 
tending  to  show  that  undue  influence  was  not  exer- 
cised in  the  production  of  the  will.  In  other  words, 
none  of  the  testator's  subsequent  declarations  were 
allowed  to  be  considered  in  support  of  the  affirma- 
tive  of  the  issue  of  undue  influence,  but  particular 
declarations,  whenever  made,  were  permitted  to  be 
considered  to  establish  the  negative  of  that  issue. 
In   the   latter   ruling   the   trial   Judge   erred. 

The  testator's  declarations  are  held  to  be  admissi- 
ble upon  the  single  issue  of  undue  influence  in 
some  of  the  States,  notably  in  Alabama,  where 
it  has  been  ruled,  in  accord  with  the  objectionable 
direction  in  this  case,  that  declarations  adverse  to 
persons  excluded  are  competent  to  rebut  the  charge 
of  undue  influence  {Roberts  v.  Trawick^  17  Ala.,  55; 
S.  C,  62  Am.  Dec,  165),  and  where  it  has  also 
been  ruled,  in  conflict  with  the  approved  direction 
in  this  case,  that  declarations  favorable  to  excluded 
persons  are  admissible  to  sustain  the  charge  of  un- 
due influence.  Gilbert  v.  Gilbert^  22  Ala.,  629  (S. 
C,    58    Am.    Dec,    269). 

So  far  as  we  are  aXvare,  all  the  Courts  that  ad- 
mit the  declarations  to  sustain  the  will  upon  an 
issue  of  undue  influence,  also  admit  them  to  im- 
peach   it    upon    the    same    issue;    and,     likewise,     the 
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Coarts  that  reject  them  for  the  one  purpose  reject 
them  also  for  the  other  purpose.  No  other  ruling 
would  be  consistent  and  fair  to  both  contestant  and 
contestee. 

Reverse  and   remand. 
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Sylvis  V.  Miller. 

{Nashville.      January  28,   1896.) 

Libel.    Pxihlicatimi. 

The  publication  of  a  libel  is  not  sufficient  to  sustain  a  civil  ac- 
tion thereon,  where  it  is  sent  through  the  mails  by  sealed  let> 
ter,  properly  addressed  to  the  plaintiff,  and  not  seen  by  any 
third  person  until  plaintiff  opened  and  exhibited  the  letter  to 
others.  Such  publication  would  suffice  under  the  statute  in  a, 
criminal  prosecution  for  libel. 

Code  construed:  §  5552  (M.  &  V.);  §  4762  (T.  &  S.). 

Cases  cited  and  approved:  Fry  v.  McCord  Bros.,  95  Tenn.,  679; 
Hodges  V,  State,  5  Hum.,  112;  43  Fed.  Rep.,  428. 


FROM    DICKSON. 


Appeal  in  error  from  Circuit  Court  of  Dickson 
County.      W.    L.    Grigsby,    J. 

Jacob   Leech   for   Sylvis. 

Hardin   Leech   for   Miller. 

McAlister,  J.  The  plaintiff  commenced  this 
action  in  the  Circuit  Court  of  Dickson  County  to 
hold  the  defendant  liable  in  damages  for  an  alleged 
libel.  The  defamatory  matter  complained  of  was 
contained    in    a    letter     transmitted     to     the     plaintiff 
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through  the  postoffice.  The  letter  was  opened  by 
the  plaintiff,  who  immediately  exhibited  its  contents 
to  several  of  his  relatives  and  friends.  This  was 
the  only  evidence  of  publication.  The  Circuit  Judge 
instructed  the  jury  that  the  publication  of  a  libel 
by  the  aggrieved  party  would  not  support  the  ac- 
tion. This  instruction  is  assigned  as  error.  Publi- 
cation is  the  communication  of  the  defamatory  matter 
to  some  third  person  or  persons,  and  this  consti- 
tutes the  essential  element  of  a  libel.  Savs  Mr. 
Townsend,  viz. :  "To  constitute  an  actionable  publi- 
ctition,  that  is,  such  a  publication  as  may  confer  a 
remedy  by  civil  action,  it  is  essential  that  there  be 
a  publication  to  a  third  person,  that  is,  to  some 
person    other    than    the    author   or    publisher,    and   he 

whom  or  whose  aflfairs  the  language  concerns." 
Townsend   on   Slander   and   Libel,    Sec.    93. 

It  has  been  held  that  sending  a  letter  through 
the  post  to  the  plaintiff,  properly  addressed  to  him 
and  fastened  in  the  usual  way,  is  no  publication, 
and  the  defendant  is  not  answerable  for  anything 
the  plaintiff  may  choose  to  do  with  the  letter  after 
it  has  once  safely  reached  his  hands.  Barroin  v. 
L^ctllin^    Hob.,    62. 

If  a  person  receives  a  letter  containing  libelous 
matter,  he  will  not  be  justified  in  publishing  it. 
Am.    &  Eng.    Enc.    L.,    372. 

In  Fonvllle  v.  Nease^  Dudley  (S.  C),  303,  it  ap- 
peared that  the  plaintiff,  after  receiving  a  libelous 
letter  from  the  defendant,  sent  for  one  of  his  friends, 
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and  also  for  the  defendant.  He  then  repeated  the 
contents  of  the  letter  in  their  presence,  and  asked 
the  defendant  if  he  wrote  that  letter.  The  defend- 
ant, in  the  presence  of  the  plaintiff's  friend,  admitted 
that  he  had  written  it.  It  was  held  this  was  no 
publication  by  the  defendant  to  the  plaintiff's  friend. 
See,  also.  State  v.  Syphrett  (S.  C),  2  S.  E.  Rep., 
624;  Newell  on  Libel,  227,  236.  The  current  of 
authority   on   this   subject   is   uniform   and   unbroken. 

It  is  insisted,  however,  by  counsel  for  appellant, 
that  the  receipt  of  the  libelous  matter  by  the  plain- 
tiff himself  was  a  sufficient  publication  under  §  5552 
(M.  &  V.  Code),  which  provides,  viz.:  '^No  print- 
ing, writing,  or  other  thing  is  a  libel  without  pub- 
lication, but  the  delivering,  selling,  reading,  or  other- 
wise communicating  a  libel,  or  causing  the  same  to 
be  delivered,  sold,  read,  or  otherwise  communicated 
to  one  or  more  persons,  or  to  the  party  libeled, 
is  a  publication  thereof."  It  will  be  observed  that 
this  section  of  the  Code  is  under  the  head  of 
**  Offenses  against  the  Public  Peace,"  and  relates 
exclusively  to  criminal  prosecutions.  It  was  ruled 
by  this  Court,  in  the  case  of  Hodges  v.  The  State, 
5  Hum.,  112,  that  the  reception  of  a  libelous  letter, 
which  has  not  been  read  by  a  third  person,  is  not 
a  publication  of  a  libel,  but  if  such  letter  was  sent 
to  provoke  a  breach  of  the  peace,  the  offense  is 
indictable.  So  it  was  held  in  the  United  States 
Circuit  Court  for  the  Western  District  of  Tennessee 
that  this   statute   is   to  be   confined   to   criminal   cases. 
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and  that  sending  a  letter,  containing  libelous  matter, 
to '  the  party  defamed,  which  is  unopened  before  it 
is  delivered,  will  not  support  a  civil  action.  Wa/r- 
nock  V.  JUitchell,  43  Fed.  Rep.,  428.  And  so  we 
have  held  at  the  present  term  in  the  case  of  J^?y  v. 
McCord  Bros.^  95  Tenn.,  679,  a  case  from  Giles 
County. 
Affirmed. 

7— 12p 
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MiNTON   V.    Stahlman. 

{Nashville.      January   28,    1896.) 

1.  Banks  and  Banking.     Individual  lUibilUy  of  officers  and  direct- 

ors defined 

The  officers  and  directors  of  a  banking-  corporation  are  not  indi- 
vidually liable,  either  under  J  2507  (M.  &  V.)  Code  or  upon 
common  law  principles,  for  the  loss  of  a  general  deposit  by 
the  bank's  insolvency,  in  a  suit  brought  against  them  in  a 
Court  of  Law  by  the  depositor  for  his  own  benefit,  unless  the 
loss  has  resulted,  not  from  their  mere  negligence  or  inatten- 
tion, but  from  their  intentional  fraud  or  willful  mismanage- 
ment of  the  affairs  of  the  bank.     {Post,  pp,  100-104.) 

Code  construed:  J  2507  (M.  &  V.). 

Cases  cited  and  approved:   7  Mo.  App.  Rep.,  417;  67  Mo.,  264. 

A  different  rule  prevails  in  suits  by  or  for  the  corporation  brought 
in  a  Court  of  Equity.  Wallace  v.  Bank,  89  Tenn.,  652;  Shea  v. 
Mabry,  1  Lea,  344;  Hume  v.  Bank,  9  Lea,  728. 

2.  Same.     Same,    Pleading. 

In  a  suit  by  a  depositor  to  recover  against  the  officers,  directors, 
and  stockholders  of  an  insolvent  banking  corporation  as  indi- 
viduals, the  averment  that  they  wrongfully,  negligently,  and 
knowingly  failed  to  comply  substantially  with  its  articles  of 
incorporation,  and  deceived  the  public  and  plaintiff  in  relation 
to  its  liabilities,  in  several  particulars  enumerated,  does  not 
state  a  case  within  i  1716  (M.  «&  V.)  Code,  which  subjects  them 
to  liability  for  damages  resulting  from  their  ''intentional 
fraud  in  failing  to  comply  substantially  with  the  articles  of 
incorporation  or  in  deceiving  the  public  or  individuals  in  rela- 
tion to  their  liability."      {PosU  pp.  104-107.) 

Code  construed:  i  1716  (M.  &  V.);  ?  1488  (T.  &  S.). 

Case  cited  and  approved:  Hume  t^.  Bank,  9  Lea,  728. 

3.  Same.     Same.     WTiat  constitutes  ituoh^ency. 

Under  J  5718  (M.  &  V.)  Code,  making  the  managing  officers  of  a 
banking  corporation  individually  liable  to  depositors  for  money 
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received  on  deposit,  when  they  knew,  or  had  good  reason  to 
believe,  the  bank  insolvent,  a  bank  is  treated  as  insolvent 
when  it  becomes  unable  to  meet  its  liabilities  as  they  become 
due  in  the  ordinary  course  of  its  business.  It  is  not  insolvent, 
within  the  meaning  of  this  statute,  so  long  as  it  is  meeting  its 
liabilities  as  they  become  due,  and  there  is  a  reasonable  expec- 
tation on  the  part  of  its  officers  familiar  with  its  business 
affairs  of  continuing  to  do  so.  Whether  the  officers  acted  in 
good  faith  and  upon  a  reasonable  expectation  of  continuing 
the  business  must  be  determined  from  a  consideration  of  all 
the  attendant  circumstances.     (Post,  pp.  107-111.) 

Code  construed:  J  5718  (M.  &  V.). 

Cases  cited  and  approved:  Comfort  r.  McTeer,  7  Lea,  660;  Trades- 
men's Pub.  Co.  V.  Knoxville  Car  Wheel  Co.,  95  Tenn.,  634;  23 
Blatch.,  191;  16  Wall.,  277;  133  U.  S.,  576. 

4.  Supreme  Coubt.     Imnmterifil  error. 

If  a  demurrer  to  one  count  of  a  declaration  should  be  errone- 
ously sustained,  the  error  is  immaterial,  and  constitutes  no 
cause  for  reversal,  if  the  same  issue  is  presented  in  another 
count,  and  determined  upon  the  trial.     {Post,  pp.  106\  107.) 

5.  Same.    Insufficient  assignment  of  errorr. 

An  assignment  of  error  "that  the  verdict  is  contrary  to  the  evi- 
depee  '^  is  bad.  It  must  aver  that  there  is  no  evidence  to  sup- 
port the  verdict.     {Post,  p.  111.) 


FROM     DAVIDSON. 


Appeal  in  error  from  Second  Circuit  Court  of 
Davidson   County.      Claude   Waller,    J. 

R.   L.    Morris,    for   Minton. 

Vertrees  &  Vertrees,  E.  H.  East,  Bryan  & 
Cartwright,  and  Tillman  &  Tillman  for  Defend- 
ants. 
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McAlister,  J.  This  is  a  suit  by  a  depositor 
against  the  officers  and  directors  of  the  defunct  Bank 
of  Commerce,  to  hold  them  individually  liable  for  the 
loss  of  a  deposit  claimed  to  have  been  made  at  a 
time  when  the  bank  was  insolvent.  There  was  a 
verdict  and  judgment  in  favor  of  the  defendants. 
The  plaintiff  appealed,  and  has  assigned  errors.  The 
declaration  contains  four  counts.  There  was  a  de- 
murrer to  the  second  and  third  counts,  which  was 
sustained  by  the  Circuit  Judge,  and  this  is  assigned 
as  error.  The  second  count  alleged  that  '*said  de- 
fendants, being  directors,  officers,  and  stockholders  of 
the  Bank  of  Commerce,  etc.,  and  having  due  notice 
and  knowledge  of  such  facts  and  circumstances  as, 
by  ordinary  diligence  and  business  skill  would  have 
shown  them  its  true  financial  condition,  which  was 
that  of  insolvency,  and  having  reason  and  cause  to 
know  that  anyone  depositing  money  or  evidences  of 
debt  therein  for  collection,  was  liable  to  lose  the 
money  so  deposited  or  collected,  by  reason  of  its 
insolvency,  etc.,  did  continue  to  keep  open,  and  op- 
erate the  same  as  a  bank,  and  invite  the  custom 
and  patronage  of  plaintiff  and  others;  and  that  plain- 
tiff, being  induced  thereby,  and  deceived  and  misled 
by  such  wrongful  act  of  defendant,  did,  on  or  about 
the  twenty-fifth  day  of  February,  1893,  *  deposit 
therein  the  sum  of  $1,197.60.  There  was  repaid  to 
plaintiff  the  sum  of  $200,  but  the  remainder  is  yet 
due   and   owing,    though   demanded." 

The   demurrer   to   this    count   is,    viz.:     ^'They   are 


/ 


DECEMBER  TERM,   1895.  101 


Minton  u  Stahlman. 


r 


# 


not  liable  as  directors  of  the  Bank  of  Commerce  for 
receiving  deposits  when  they  merely  had  notice  or 
knowledge  of  facts  and  circumstances  which,  by  use 
of  ordinary  diligence  and  business  skill,  would  have 
shown  the  said  Bank  of  Commerce  to  be  insolvent. 
In  order  to  be  liable,  it  must  appear  >  that  they 
knew  the  said  bank  to  be  insolvent,  and  willfully 
and  knowingly  received  the  deposits."  The  insistence 
of  plaintiff's  counsel,  in  opposition  to  the  demurrer, 
is  that  notice  of  such  facts  and  circumstances  which, 
by  the  use  of  ordinary  diligence,  would  have  led 
the  defendants  to  a  knowledge  of  the  insolvency  of 
the   bank   is   the   equivalent   of   such   knowledge. 

In  the  case  of  WaZlctce  v.  Lincoln  Savings  BanJe^ 
89  Tenn.,  662,  this  Court  said,  viz.:  **The  dili- 
gence required  of  directors  has  been  defined  as  that 
exercised  by  prudent  men  about  their  own  affairs, 
being  that  degree  of  diligence  characterized  as  ordi- 
nary, .  .  .  and  if  loss  results  to  the  corpora- 
tion by  breaches  of  trust  or  acts  of  negligence 
committed  by  those  left  in  control,  which,  by  due 
care  and  attention  on  their  part  (the  directors),  could 
have  been  avoided,  they  will  be  responsible  to  the 
corporation."  In  that  case  the  bill  was  filed  by  a 
shareholder  and  creditor  against  the  officers  and  di- 
rectors of  an  insolvent  bank,  to  recover  a  loss  to 
the  corporation  caused  by  their  negligence,  which 
was,  in  effect,  a  bill  by  the  corporation  itself,  since, 
in  such  a  case,  the  recovery  would  inure  to  the 
benefit   of    all   the   creditors   and   shareholders. 
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In  the  case  of  Shea  v.  Mahry^  1  Lea,  344,  the 
directors  of  a  railroad  were  held  individually  liable 
to  a  judgment  creditor  of  the  corporation  upon  the 
ground  of  a  misappropriation  of  the  company's 
funds.  It  was  held  in  that  case  that  ignorance  of 
a  misappropriation  of  these  funds  by  officers  of  the 
company  will  not  excuse  the  directors  when  they 
have   the   means   of    knowledge. 

These  cases,  and  others  that  might  be  cited  from 
our  reports,  are  all  proceedings  in  equity  by  the 
corporation,  or  a  creditor  or  shareholder  on  behalf 
of  the  corporation,  in  which  a  different  rule  is  ap- 
plied than  obtains  in  a  Court  of  Law.  The  fact 
that  a  man  deposits  money  in  an  insolvent  bank, 
believing  it  to  be  solvent,  and  thereby  loses  his 
money,  gives  him  no  cause  of  action  at  common 
law  against  the  directors.  Duffy  v.  Byrn^^  7  Mo. 
App.  Rep.,  417.  Aside  from  statutory  provisions, 
directors  are  not  liable  to  depositors  in  an  action  at 
law  {Fiirz  v.  SpaiuihurHt^  67  Mo.,  264;  Diiffy  v. 
Bynie^  7  Mo.  App.  Rep.,  419),  unless  the  deposit  was 
induced   by   the   fraudulent   conduct   of   the   directors. 

As  said  by  this  Court  in  Iliune  v.  Bank^  9  Lea, 
728,  ^*a  director  is  the  agent  of  the  corporation,  and, 
ordinarily,  is  only  liable  to  the  corporation.  If  he 
becomes  liable  directly  to  a  creditor,  it  must  be  by 
statute  or  by  some  conduct  which  creates  a  privity 
of  contract  between  them,  or  which  results  in  a 
tortious  injury  to  the  creditor  for  which  an  actino 
<?.r   delicto   will    lie." 
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Says  Mr.  Thompson  in  his  Commentaries  on  Pri- 
vate Corporations,  Vol.  III.,  Sec.  4137:  '^The  fact 
that  directors  and  officers  of  a  corporation  have 
mismanaged  its  business  does  not  render  them  liable 
to  creditors  unless  they  are  made  liable  by  the  pro- 
visions of  the  articles  of  incorporation  or  by  statute. 
The  proposition  is  that  a  wrong  to  the  corporation 
which  may  and  does  affect  the  credit  of  the  com- 
pany and  the  creditors  generally-  is  not  a  wrong  to 
them  as  individuals,  and  they  cannot  maintain  an 
action  against  the  directors  as  for  a  tort.''  Again, 
the  author  says:  ''Neither,  in  the  absence  of  a 
special  statute,  are  the  directors  of  a  bank  liable  to 
a  general  depositor  for  mismanaging  the  affairs  of 
a  bank  so  that  his  debt  is  lost,  for,  unless  they 
are  made  liable  by  statute,  the  breach  of  duty  of 
which  they  have  been  guilty  is  to  the  bank  and  not 
to  its  customers.  But  it  is  conceded,"  continues 
the  author,  "that  directors  of  a  bank  may  make 
themselves  Uable  to  ordinary  depositors  in  damages 
for  false  and  fraudulent  representations  made  by 
them,  whereby  the  depositors  have  suffered  loss,  and, 
perhaps,  also  for  acts  done  by  them  with  intent  to 
deceive  and  defraud  the  public  generally,  which  have 
had  that  effect  and  which  have  caused  loss  to  such 
depositors."  lb,,  Sec.  4138;  Zlnn  v.  Meiidel,  9 
West   Va.,    595. 

We  have,  in  this  State,  a  statute  regulating  the 
individual  liability  of  bank  directors  to  the  creditors 
of  the  corporation.       Section  2607   (M.    &   V.),   Code, 
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provides,  viz.:  *<And,  if  any  director  or  directors  of 
any  of  the  banks  in  this  State  shall  be  guilty  of 
any  fraud  or  willful  mismanagement  of  the  aflfairs  of 
such  bank,  by  which  any  loss  shall  be  occasioned  to 
its  creditors,  such  director  or  directors,  upon  legal 
ascertainment  of  the  facts,  shall  be  individually  liable 
for   such   loss,"    etc. 

This  statute  fixes  a  rule  for  determining  the  in- 
dividual liability  of*  banking  directors  to  the  credit- 
ors of  the  corporation,  and  the  basis  of  that  liability 
is  fraud  or  willful  mismanagement.  It  was  held  by 
this  Court,  in  Hume  v.  Ba7ik%  9  Lea,  728,  that  ^^this 
section  provides  for  a  case  of  intentional  fraud  and 
willful  mismanagement."  It  is  not  tantamount  to  a 
charge  of  intentional  fraud  or  willful  mismanagement 
to  allege  that,  ^^  having  due  notice  and  knowledge  of 
such  facts  and  circumstances  as,  by  ordinary  dili- 
gence and  business  skill,  would  have  shown  them  its 
true  financial  condition,  which  was  that  of  insol- 
vency." This,  at  most,  is  a  charge  of  negligence 
and  inattention,  whereas,  there  is  no  liability  to  cred- 
itors or  depositors,  under  this  statute,  without  fraud 
or  willful  mismanagement.  The  demurrer  to  the 
second   count    was,    therefore,    properly   sustained. 

The  third  count  seeks  to  hold  defendants  liable 
on  the  ground  that,  being  stockholders,  directors,  and 
officers,  they  wrongfully,  negligently,  and  knowingly 
failed  to  comply,  substantially,  with  its  articles  of 
incorporation,  and  deceived  the  public  and  plaintiff  in 
relation   to   its   liabilities,    in   this: 
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1.  That  said  bank  was  operated  without  first  hav- 
ing had  subscribed  or  paid  in  the  capital  stock  of 
said  bank,  or  any  sum  nearly  approximating  said 
amount,  as  fixed  by  its  by-laws  or  otherwise  agreed 
upon. 

2.  By  representations  publicly  and  privately  made, 
by  newspaper  advertisements,  and  otherwise,  deceived 
plaintiff  and  the  public  as  to  the  amount  of  the 
actual  capital  stock  of  said  bank,  and  its  true  finan- 
cial condition. 

3.  By  failure  of  the  president  and  cashier  to 
publish,  every  six  months,  in  a  newspaper  printed 
in  Davidson  County,  a  stal!bment  of  the  condition 
and  affairs   of   the   corporation. 

4.  By  failing  and  neglecting  to  keep  a  full  and 
true  record  of  all  their  proceedings,  and  of  copying 
in  the  minutes  of  the  corporation  an  annual  state- 
ment of  receipts   and  disbursements,    etc. 

Defendant  demurred  to  this  first  count,  and  the 
demurrer  was  sustained.  It  was  assigned  as  ground 
of  demurrer  ''that  defendants  were  not  liable  for 
receiving  this  deposit  as  officers  of  the  bank  without 
first  having  its  capital  stock,  or  any  sum  approxi- 
mating said  amount,  subscribed  or  paid  in.  Neither 
are  they  rendered  liable  by  the  fact  that  it  was  rep- 
resented to  plaintiff  and  the  public  that  the  capital 
stock  was  paid  in.  If  it  was  not  paid,  such  capital 
stock  is  an  asset  for  the  benefit  of  creditors,  and 
can   be   recovered. ' ' 

It   is   probable,    from   the   language   employed,    this 
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third  count  was  intended  by  the  draftsman  of  the 
declaration  to  be  based  upon  §1716  (M.  &  V.), 
Code,  viz. :  ^ '  Intentional  fraud  in  failing  to  comply 
substantially  with  the  articles  of  incorporation  or  in 
deceiving  the  public  or  individuals  in  relation  to  their 
liabilities,  subjects  all  officers,  stockholders,  or  direct- 
ors, knowingly  participating  therein,  to  the  penalties 
of  a  misdemeanor,  and,  moreover,  to  damages  at  the 
suit  of  any  person  injured  thereby."  As  already 
stated,  it  was  ruled  by  this  Court,  in  Hume  v.  Ba?ik, 
9  Lea,  728,  that  the  cases  provided  for  in  this  sec- 
tion are  cases  of  intentional  fraud,  for  such  intention 
is   plainly   expressed   in  Ihe   statute. 

The  charge  in  the  declaration  that  defendants 
wrongfully,  negligently,  and  knowingly  failed  to  com- 
ply with  the  articles  of  incorporation  is  hardly  equiv- 
alent to  a  charge  that  such  failure  was  the  result 
of  an  intention  to  defraud,  as  is  required  by  this 
statute.  But,  if  it  be  conceded  that  the  demurrer 
to  this  count  was  improperly  sustained,  we  think 
the  whole  case  was  fairly  submitted  to  the  jury 
upon  the  issue  raised  in  the  first  count.  It  was 
alleged  in  that  count  that  *'the  defendants,  being 
stockholders,  directors,  and  officers  of  said  bank, 
and  having  the  control,  direction,  and  management 
of  its  affairs  and  business,  well  knowing,  or  having 
good  reason  or  cause  to  know,  that  said  corporation 
was  altogether  insolvent,  untrustworthy,  and  irrespon- 
sible as  a  bank,  and  that  it  had  been  in  that  con- 
dition   for    a    long    time,    recklessly,    wrongfully,    and 
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fraudulently  did  keep  open,  operate,  represent,  and 
hold  out  said  corporation  as  solvent,  whereby  plain- 
tiff was  induced  to  make  a  deposit  in  said  bank, 
and  which,  by  reason  of  the  insolvency  of  said 
bank,  was  wholly  lost  to  plaintiff."  The  Circuit 
Judge  charged  the  jury  upon  the  issues  raised  by 
this  count  in  respect  of  the  liability  of  the  direct- 
ors, viz.:  ''If  any  of  the  defendants,  as  directors 
of  the  Bank  of  Commerce,  fraudulently  represented 
the  bank  to  be  solvent,  when  they  knew  it  was  in- 
solvent, or  had  good  reason  to  believe  it  was  in- 
solvent, and,  by  reason  of  these  fraudulent  repre- 
sentations, the  plaintiff  deposited  his  money  in  the 
bank,  and  thereby  lost  it,  then  defendants  would  be 
liable  to  plaintiff  for  the  amount  lost."  Upon  this 
issue  the  case  was  tried,  and  a  verdict  found  by 
the  jury   in   favor   of    the    defendants. 

The  second  assignment  is  that  the  Court  erred  in 
instructing  the  jury  on  the  subject  of  insolvency. 
The  first  count  of  the  declaration  was  based  upon 
§5718  (M.  &  V.)  Code,  viz.:  ''If  any  president, 
cashier,  or  other  person,  having  the  control  or  man- 
agement of  any  bank  in  the  State,  receive  on  de- 
posit any  money  in  the  bank  with  which  he  is  con- 
nected as  such  president  or  cashier,  or  which  he 
controls  or  manages,  when  he  knows,  or  has  good 
reason  to  believe,  such  bank  is  insolvent,  and  the 
money  so  deposited  is  lost  by  the  insolvency  of  the 
bank,  he  shall  be  guilty  of  a  felony,"  etc.  In 
explaining     what    constitutes     insolvency     within     the 
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meaning  of  this  statute,  the  Court  instructed  the 
jury,  viz.:  ^<A  bank  is  insolvent  when  it  is  unable 
to  meet  its  liabilities  as  they  become  due  in  the  or- 
dinary course  of  business.  A  bank  is  not  insolvent, 
in  the  sense  of  this  law,  as  long  as  it  is  meeting 
its  liabilities  as  they  become  due,  and  there  is  a 
reasonable  expectation,  on  the  part  of  the  oflScers 
familiar  with  its  business  affairs,  of  continuing  to 
do  so.  In  determining  this  question  of  the  knowl- 
edge of  the  insolvency  on  the  part  of  the  president 
or  cashier,  you  should  consider  their  conduct  and 
demeanor  in  reference  to  the  affairs  of  the  bank, 
whether  or  not  they  were  operating  in  good  faith, 
and  whether  or  not  they  had  a  reasonable  expecta- 
tion of  redeeming  all  of  the  deposits.  In  short, 
take  all  the  circumstances  in  the  case,  weigh  them 
fairly  and  impartially,  and  determine,  in  case  you 
find  that  the  bank  was  insolvent  on  February  23, 
1893,  whether  the  president  and  cashier  knew  of 
such  insolvency,  or  had  good  reason  to  believe  it 
was  insolvent  at  that  time.  In  arriving  at  the 
question  of  the  solvency  or  insolvency  of  the  bank 
on  the  twenty-third  of  February,  1893,  you  will 
look  to  the  condition  of  the  assets  and  liabilities  of 
the  bank  at  the  date  of  the  assignment  for  the 
purpose  of  throwing  light  upon  its  condition  preced- 
ing that  date."  We  think  this  instruction  in  ac- 
cord  with   the   authorities. 

In   the   case   of    Roberts  v.    Ilill^   23    Blatch.,    191, 
the   Court    said,    viz.:     '* Insolvency   is    that    condition 
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of  affairs  in  which  a  merchant  or  business  man  is 
unable  to  meet  his  obligations  as  they  mature  in 
the  usual  course  of  business.  An  act  of  insolvency 
takes  place  when  this  condition  is  demonstrated,  and 
the  person  has  actually  failed  to  meet  some  of  his 
obligations."  Dodge  v.  Martin^  17  Fed.  Rep.;  State 
V.  Myers^  54  Kan.;  Buchanan  v.  Smithy  16  Wal- 
lace,   277. 

So  it  is  held  in  this  State  that,  although  the 
liabilities  of  a  corporation  may  greatly  exceed  its 
assets,  it  is  not  insolvent  in  such  sense  that  its  as- 
sets become  a  trust  fund  for  pro  rata  distribution 
among  its  creditors,  so  long  as  it  continues  to  be  a 
going  concern,  and  conducts  its  business  in  the  or- 
dinary way.  Comfort  v.  McTeer^  7  Lea,  660;. 
Tradesman  Pith,  Co,  v.  Knoxville  Car  Wheel  Co.^ 
95  Tenn. 

Says  Mr.  Morawetz,  viz.:  *'A  corporation  is  au- 
thorized to  continue  the  management  of  its  affairs, 
to  deal  with   its   property  and   to   assign   it  for  value 

« 

in  due  course  of  business,  notwithstanding  its  actual 
insolvency,  so  long  as  there  is  an  honest  intention 
and  a  reasonable  expectation  on  the  part  of  the 
company  of  redeeming  its  fortunes,"  etc.  Morawetz 
on  Private  Corporations,  Vol.  II.  (2d  Ed.),  Sec.  786. 
We  cannot  agree  with  counsel  for  appellant  in 
the  contention  that,  under  the  charge  of  the  Circuit 
Judge,  a  cashier  of  an  insolvent  bank  may  receive 
deposits  up  to  the  time  of  making  an  assignment. 
When  the   fact  becomes   apparent  to   its   officers    that 
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a  bank  will  presently  be  unable  to  meet  its  obliga- 
tions, the  receipt  of  deposits  would  unquestionably 
be  fraudulent.  We  approve  the  rule  on  this  subject 
announced  by  the  United  States  Supreme  Court  in 
St,  Louis  Railway  Company  v.  Johnson^  133  U.  S., 
676,  viz.:  '*But  it  is  believed  that  no  case  can  be 
found  in  the  books  holding  that  a  trader  who  was 
hopelessly  insolvent,  knew  that  he  could  not  pay  his 
debts,  and  that  he  must  fail  in  business,  and  thus 
disap)X)int  his  creditors,  could  honestly  take  advantage 
of  a  credit  induced  by  his  apparent  prosperity,  and 
thus  obtain  proi)erty  which  he  had  no  reason  to 
believe  he  could  ever  pay  for.  In  such  a  case  he 
does  an  act,  the  necessary  result  of  which  will  be 
to  cheat  and  defraud  another,  and  the  intention  to 
cheat  will  be  inferred."  And  it  was  decided  ''that 
in  the  case  of  bankers,  where  greater  confidence  is 
asked  and  reposed,  and  where  dishonest  dealings  may 
cause  widespread  disaster,  a  more  rigid  responsibility 
for  good  faith  and  honest  dealing  will  be  enforced 
than  in  the  case  of  merchants  and  other  traders," 
and  ''that  a  banker  who  is  to  his  own  knowledge 
hopelessly  insolvent  cannot  honestly  continue  his  busi- 
ness and  receive  the  money  of  his  customers,  and, 
although  having  no  actual  intent  to  cheat  and  de- 
fraud a  particular  customer,  he  will  be  held  to  have 
intended  the  inevitable  consequences  of  his  own  act — 
that  is,  to  cheat  and  defraud  all  persons  whose 
money  he  receives,  and  whom  he  fails  to  pay  before 
he   is   compelled   to   stop   business." 
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The  Circuit  Judge,  in  connection  with  his  ex- 
planation of  what  constitutes  insolvency,  said,  viz. : 
**In  determining  this  question  of  the  knowledge  of 
insolvency  on  the  part  of  the  president  and  cashier, 
vou  should  consider  their  conduct  and  demeanor  in 
reference  to  the  affairs  of  the  bank — whether  or  not 
they  were  operating  in  good  faith,  and  whether  they 
had  a  reasonable  expectation  of  redeeming  all  the 
deposits."  It  is  a  question,  then,  of  good  faith  u^wn 
the  part  of  the  managing  officers,  based  upon  knowl- 
edge of  the  affairs  of  the  bank,  and  a  reasonable 
expectation  of  redeeming  all  of  their  deposits,  and 
discharging  their  liabilities,  as  the  same  mature,  in 
the  ordinary  course  of  business.  This  question  was 
fairly  left  to  the  determination  of  the  jury  upon  all 
the  evidence,  and  they  found  in  favor  of  the  oflScers 
and   directors. 

The  last  assignment  of  error  is  that  the  •  verdict 
is  contrary  to  the  evidence.  This  assignment,  upon 
its  face,  is  insufficient.  Counsel  probably  intended 
to  say  that  there  was  no  evidence  to  support  the 
verdict.  But  under  the  uniform  and  established 
practice  of  this  Court,  if  there  is  any  evidence  to 
support  the  verdict,  the  judgment  of  the  lower  Court 
will  not  be  disturbed.  We  find  the  verdict  in  this 
case  'supported  by  material  evidence,  and  the  judg- 
ment must   be  affirmed. 
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Lipscomb    v.    Shofner. 

(NasKville,      January    29,    1896.) 

Malicious  Pjjosecution.     Lie*  trTieii. 

An  action  for  malicious  prosecution  will  lie  when  a  civil  suit, 
brought  maliciously  and  without  probable  cause,  has  resulted 
in  actual  damages,  although  it  was  begun  by  mere  personal 
service  of  process,  and  was  unattended  by  attachment  of  prop- 
erty or  deprivation  of  personal  liberty. 

Cases  cited  and  approved:  Smith  v.  Story,  4  Hum.,  172;  Smith  v. 
Eakin,  2  Sneed,  461;  Doll  v.  Cooper,  9  Lea,  576;  Renkert  t;. 
Elliott,  11  Lea,  236. 

Cited  and  distinguished:  Turner  v.  Turner,  85  Tenn.,  387;  Roul- 
ston  V,  Jackson,  1  Sneed,  128. 


FROM     BEDFORD. 


Appeal  in  error  from  Circuit  Court  of  Bedford 
County.      W.    C.    Houston,   J. 

Myers   &  Parker  for   Lipscomb. 

Cooper    &   Cooper  for   Shofner. 

Beard,  J.  Tliis  is  an  action  to  recover  damao^es 
for  the  malicious  prosecution  of  a  civil  suit  begiin 
with  an  ordinary  summons,  and  unaccompanied  with 
an   attachment  or  seizure  of   the  property.      The  trial 
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Judge,  in  his  charge,  said  to  the  jury  that,  if  they 
found  the  suit  in  question  was  brought  maliciously 
and  without  probable  cause,  resulting  in  actual  dam- 
age to  tlie  present  plaintiff,  then  this  action  could 
be  maintained.  This  instruction,  it  is  now  insisted, 
is  erroneous. 

That  malicious  prosecution  is  a  proper  action  in 
which  to  recover  damages  for  the  institution  of  a 
civil  suit  with  malice  and  without  probable  cause, 
accompanied  with  seizure  of  property,  or  an  arrest 
of  the  person,  is  ver}^  clear.  But  whether  it  can 
be  maintained  where  the  suit  which  is  the  subject 
of  complaint  was  begun  by  personal  service  of  pro- 
cess, without  attachment  of  property  or  deprivation 
of  personal  liberty,  is  a  question  about  which  there 
is  much   diversity   of   opinion   among    the   Courts. 

The  cases,  so  far  as  we  have  been  able  to  ex- 
amine them,  agree  that,  prior  to  the  statute  of 
Marlbridge,  52  Henry  III.,  actions  to  recover  dam- 
ages for  the  malicious  prosecution  of  suits  where 
neither  the  person  nor  property  was  interfered  with 
were  entertained  by  the  English  Courts.  That  Act, 
it  seems,  for  the  first  time  gave  full  costs  to  the 
successful  party,  and  thereafter  those  Courts  declined 
to  allow  such  suits,  except  possibly  in  a  case  where 
a  party  maliciously  and  groundlessly  prosecuted  a 
suit  in  the  name  of  an  insolvent  third  party,  out  of 
whom  the  successful  defendant  failed  to  make  the 
costs  allowed  him.  Olosmn  v.  Staples^  42  Vt.,  209 
(S.   C,    1   Am.    Rep.,    316). 

8— 12p 
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But  it  is  to  be  observed  that  the  costs  recover- 
able under  that  statute  were  far  more  liberal  and 
compensatory  in  their  character  than  under  the  stat- 
utes of  any  of  the  States  of  this  country,  so  far  as 
we  have  any  knowledge  of  them.  Under  it,  the 
judgment  might  include  the  attorney's  charges  for 
preparing  the  cause  for  trial  in  all  its  parts,  the 
fees  of  the  witnesses  and  the  Court  officials,  and 
even  the  honorarium  of  the  barrister  who  made  the 
argument.  Ecistin  v.  Bank  of  Stocktan^  ^^  CaL, 
123    (S.    C,    56    Am.    R.,  77). 

In  this  country  a  number  of  Courts  have  adopted 
the  English  rule  that  the  measure  of  damages  in  a 
mere  civil  action  of  a  successful  defendant  is  statu- 
tory costs — that  these  alone  must  suffice  as  compen- 
sation for  his  wrong,  however  inadequate  they  may 
be  for  this  purpose.  McNamm  v.  Minke^  29  MJ., 
122;  Muldom  v.  Ridley,  103  Pa.  St.,  110;  Bitz  v. 
Myer,  40  N.  J.  L.,  252;  MltcMl  v.  S,  ir.  R,  R. 
Co.,  75  Ga.,  398;  Witmore  v.  Millinder,  64  Iowa, 
741    (S.    C,    52   Am.   Rep.,    465). 

The  view  of  these  Courts  is  expressed  in  the  last 
cited  of  these  cases,  and  is  as  follows:  ''The  Courts 
are  open  and  free  to  all  who  have  grievances  and 
seek  redress;  therefore,  there  should  be  no  restraint 
upon  a  suitor  through  fear  of  liability  resulting  from 
failure  in  the  action,  which  would  keep  him  from 
the  Courts.  He  ought  not,  in  ordinary  cases,  to  be 
subject  to  a  suit  for  bringing  an  action,  and  be  re- 
quired  to   defend    against    the    charge   of    malice    and 
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want  of  probable  cause."  On  the  other  hand,  a 
large  number  of  the  Courts  of  this  country  have 
maintained  these  actions  upon  the  ground  that  taxa- 
ble costs  are  confined,  in  their  respective  States, 
within  very  narrow  limits,  and  that  they  fall  far 
short  of  affording  compensation  for  his  necessary  ex- 
penses  to  a  defendant  upon  whom  has  been  forced 
a  groundless  suit  by  a  litigious  and  malicious  adver- 
sary, and  they  furnish  no  redress  for  the  injury  of 
which  he  has  been  made  the  victim.  These  Courts 
have  held  that  these  statutory  costs  are  provided  for 
the  successful  party  in  a  suit  begun  and  prosecuted 
in  good  faith.  ''In  suits  so  brought  and  prose- 
cuted, the  defendant  may  be  subjected,  or  he  may 
subject  himself,  to  expenses  not  recoverable,  even  if 
the  suit  terminates  in  his  favor,  but  of  this  he  has 
no  legal  ground  to  complain  when  the  suit  is  brought 
and  prosecuted  in  good  faith,  because  it  is  the  ordi- 
nary and  natural  consequence  of  a  uniform  and  well- 
regulated  system,  to  which  all  parties  in .  civil  actions 
are  required  to  conform."  Closson  v.  Staples^  supra. 
But  it  is  otherwise  with  the  party  who  ground - 
lessly  and  maliciously  sets  in  motion  the  formidable 
machinery  of  the  Courts  to  harrass  and  oppress  his 
neighbor.  He  abuses  the  process  of  the  law  intended 
for  parties  who  act  in  good  faith,  and  his  offense 
is  of  the  same  character,  and  only  less  in  degi'ee, 
with  that  of  one  who  accompanies  such  an  action 
with  the  seizure  of  the  person  or  the  property  of 
the  defendant.      To   refuse    a    remedy   for   the   wrong 
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in  either  case  would  violate  the  well -recognized  rule 
of  the  common  law  that  no  injury,  improperly  in- 
flicted, shall  go  unredressed.  The  spirit  of  this  rule, 
if  not  its  letter,  requires  the  Courts,  in  every  case 
where  they  find  that  one,  in  bad  faith,  has  prosti- 
tuted their  process  to  gratify  his  malice,  to  afford 
the  party .  so  wronged  personal  redress  for  the  dam- 
age sustained  by  him,  when  this  is  found  to  be  in 
excess   of   the   taxable   costs  of   the   suit. 

As  was  said  by  the  Supreme  Court  of  Kentucky 
in  Woods  v.  Flmiellj  13  Bush,  628,  «*  where  the 
claim  is  not  only  false,  but  the  action  is  prompted 
alone  by  malice  and  without  probable  cause,  the  de- 
fendant's right  of  recovery  for  the  expenses  incurred 
and  damages  sustained  should  be  as  fully  recognized 
as  if  his  property  had  been  attached  or  his  body 
had  been  taken  charge  of  by  the  Sheriff.  While 
the  damages  may  be  less  in  the  one  case  than  in 
the  other,  the  legal  right  exists,  and  some  remedy 
should  be  afforded."  Nor  do  we  think  that  the 
recognition  of  this  as  a  cause  of  action  will  tend 
to  produce  unnecessary  litigation,  for  the  burden  of 
establishing  malice  and  want  of  probable  cause,  with 
the  cost  attending  a  failure,  will  tend  to  prevent 
the  reckless  bringing  of  actions  of  malicious  prose- 
cution. 

Upon  an  examination  of  the  cases,  we  are  sat- 
isfied that  the  great  weight  of  authority  sustains 
the  Circuit  Judge  in  this  instruction.  In  addition 
to   the   cases   already   cited,   we   refer   to  McCardU-e   v. 
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McGinley,  86  Ind.,  538  (S.  C,  44  Am.  Rep.,  343); 
Whipph  V.  Fnller,  11  Conn.,  582  (S.  C,  29  Am. 
Dec,  330);  Van^uzen  v.  Linderman^  10  Johns.,  106; 
Pangham  v.  Bull^  1  Wend.,  345;  Cox  v.  Taylo7\ 
10  B.  Mon.,  17;  Marburg  v.  Smithy  11  Kan.,  554; 
Payne  v.  Donegan^'^  9  111.  App.,  566;  Hoyt  v.  J/b- 
Caid^  2  Col.,  113;  Johnson  v.  Myer^  36  La.  Ann., 
333;  .SV/z/a  v.  J?i/a7W,  106  Mo.,  94  (S.  C,  13  L. 
R.  A.,  59);  87  Mich.,  477  (S.  C,  10  L.  R.  A., 
622). 

The  precise  question  has  not  been  made  before 
m  this  State,  but  in  Smith  v.  Story ^  4  Hum.,  172; 
Smith  V.  Eakin^  2  Sneed,  461;  DoU  v.  Cooper^  9 
Lea,  576;  and  Renkert  v.  Elliot^  11  Lea,  236,  it  was 
held  that  damages  may  be  recovered  for  the  wanton 
abuse  of  process  in  suing  out  and  bringing  an 
attachment,  and  we  think  that  in  these  cases  may 
be  found  authority  for  the  present  action.  It  is 
proper  to  say  there  is  no  conflict  between  this  con- 
clusion and  the  cases  of  Turner  v.  Turner ^  85  Tenn., 
387,  and  RauUton  v.  Jackson^  1  Sneed,  128.  These 
cases  were  actions  of  malicious  prosecution  growing 
out  of  criminal  proceedings.  In  Turner*  v.  Tuimer 
the  declaration  was  demurred  to  for  failing  to  aver 
malice  and  a  want  of  probable  cause.  The  demur- 
rer was  overruled.  On  appeal,  this  Court  said: 
**The  action  for  malicious  prosecution  is  only  in- 
tended to  apply  to  cases  where  a  criminal  accusa- 
tion is  made  against  an  innocent  man  through  mal- 
ice   and    in    the.   absence    of    probable    cause."       The 
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Court  did  not  say,  nor  did  it  intend  to  say,  that 
it  was  confined  to  cases  of  criminal  prosecutions, 
but  simply,  so  far  as  they  were  concerned,  to  those 
only  which  were  set  on  foot  maliciously  and  in  the 
absence  of  probable  cause.  And  so  an  examination 
of  Rauhton  v.  Jackson  will  show  that  the  Court 
intended  to  place  the  same  limitations  upon  this  ac- 
tion, arising,  as  that  case  did,  out  of  a  criminal 
charge.  In  neither  case  did  this  Court  intimate 
that  the  action  would  not  lie  for  setting  on  foot 
and  prosecuting  a  civil  suit  maliciously  and  without 
reasonable   ground   for   so   doing. 

The  judgment   of    the   Court   below   is   affirmed. 
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Citizens'  Rapid  Transit  Co.  v.  Seigrist.  iio  ^j 

{Nashville.       January    30,    1896.) 

1.  Elkctric  Stbeet  Railroads.     Rights  and  duties  at  grade  cross- 

ings. 

An  electric  street  railroad  has  no  superior  right  of  way  over  ve- 
hicles at  grade  crossings  upon  the  streets  or  other  public  high- 
ways. The  rights  and  duties  of  each  are  equal  at  such  cross- 
ings. Each  must  exercise  its  right  with  due  regard  to  the 
right  of  the  other,  and  in  such  careful  manner  as  not  unreason- 
ably to  abridge  or  interfere  with  the  right  of  the  other.  Each 
must  look  and  listen  for  the  other,  and  take  due  precaution 
not  to  in:flict  or  incur  injury  by  collision.     {Post,  pp.  120-124.) 

Cases  cited  and  approved:  Memphis,  etc.,  Ry.  Co.  v.  Logue,  13 
Lea,  34;  25  L.  R.  A.,  508-9  and  note. 

2.  Same.     Same.    Negligence  of  street  railroad. 

An  electric  street  railroad  company  is  liable  for  injury  resulting 
to  the  owner  or  driver  of  a  vehicle  from  a  collision  with  one  of 
its  cars  at  a  grade  crossing  upon  a  public  street  or  highway, 
caused  by  the  motorman's  failure  to  regulate  and  control  the 
speed  of  the  car,  on  approaching  the  crossing,  in  such  manner 
as  to  be  able  to  prevent  accidents.     {Post,  PP'  124-127. ) 

Cases  cited  and  approved:  53  Minn.,  551;  47  Mo.  App.,  65;  53  Hun, 
571;  68  Hun,  369;  99  Mo.,  400;  129  N.  Y.,  125. 

3.  Same.    Same.    Driver  of  vehicle  not  negligent. 

Contributory  negligence  is  not  imputable  to  the  driver  of  a  ve- 
hicle that  collides  with  an  electric  street  car,  running  at  a 
reckless  rate  of  speed,  at  a  grade  crossing  upon  a  public  street 
or  highway,  where  he,  from  a  point  only  ten  yards  from  the 
crossing,  looked  for  the  car  and  saw  it  approaching  rapidly 
some  200  to  250  yards  away,  and,  believing  that  he  had  sufficient 
time  to  cross  the  track  in  safety,  proceeded  to  do  so  without 
again  looking,  assuming  that  the  car  would  approach  the  cross- 
ing in  a  lawful  manner.     {Post,  pp.  125-127.) 

Cases  cited  and  approved:  52  N.  W.  R.,  902;  22  N.  E.  R.,  1063:  55 
N.  W.  R.,  742. 
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4.  Samk.     Same.    Degree  of  care  required  at  crossltigs. 

The  degree  of  care  required  of  persons  crossing  street  railroads 
at  g'rade  crossings  of  streets  or  other  public  highways,  is  not 
so  great  as  that  required  of  persons  at  like  crossings  of  steam 
or  commercial  railroads.     (^PoaU  P-  126,) 

Cases  cited  and  approved:  52  N.  W.  R.,  902;  22  N.  E.  R.,  1063. 

6.  Supreme  Court,     WiU  not  reverse  verdict  upon  the  facts^  when. 

If  th>e  strongest  legitimate  view  or  construction  of  the  evidence 
that  can  be  taken  against  the  complaining  party  will  support 
the  verdict,  this  Court  will  not  reverse  upon  the  facts.  (Post^ 
pp,  124,  125.) 

Case  cited  and  approved:  Kirkpatrick  v.  Jenkins,  ante,  p.  85. 


FROM    DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      J.    W.    Bonner,    J. 

Steger,  Washington  &  Jackson  and  P.  D. 
Maddin   for   Transit    Co. 

Lemuel  R.  Campbell  and  J.  S.  Pilcher  for 
Seigrist. 

Caldwell,  J.  Solomon  Seigrist  brought  this  suit 
against  the  Citizens'  Rapid  Transit  Company  to  re- 
cover damages  for  personal  injuries,  which  he  averred 
it  wrongfully  and  negligently  inflicted  upon  him. 
The  trial,  before  Court  and  jury,  resulted  in  ver- 
dict   and    judgment     in    favor    of     the     plaintiff    for 
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1650,  and  the  defendant,  after  motion  for  a  new 
trial    had   been   overruled,    appealed   in   error. 

The  Citizens'  Rapid  Transit  Company  was  a  reg- 
ularly chartered  street  car  company,  operating  elec- 
trie  street  cars  upon  Cedar  Street,  in  the  city  of 
Nashville,  and  upon  the  Charlotte  Pike  to  West  Nash- 
ville, by  one  continuous-  line.  Both  Cedar  Street 
and  the  Charlotte  Pike  were  public  highways,  prop- 
erlj^  in  constant  use  by  the  general  public,  as  well 
as   by   the   street   car   company. 

Solomon  Seigrist,  the  plaintiff  below,  was  a  baker, 
residing  in  West  Nashville  and  furnishing  bread  daily 
from  his  covered  wagon  to  his  customers  in  Nash- 
ville. 

The  injuries  complained  of  in  this  case  were 
caused  by  a  severe  collision,  in  which  one  of  the 
street  car  company's  outgoing  cars  ran  against  and 
overturned  his  wagon  while  he,  as  driver,  returning 
to  his  home,  was  passing  across  the  company's  track 
at  a  regular  and  well-known  crossing  on  the  Char- 
lotte Pike.  That  the  injuries  were  thus  inflicted, 
an<l  that  they  were  of  a  serious  nature,  is  not  dis- 
puted; but  the  company,  through  its  counsel,  con- 
tends that  the  collision  was  the  result  of  such  neg- 
ligence on  the  part  of  Seigrist  as  to  bar  his  action, 
and,  therefore,  that  there  is  no  evidence  to  support 
the   verdict. 

What  were  the  relative  and  respective  legal  rights 
and  duties  of  the  two  parties  at  the  particular  time 
and    place?      Undoubtedly,    they    both    had    the    legal 
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right  to  use  that  part  of  the  public  highway  upon 
which  the  collision  occurred;  but,  since  they  could 
not  use  it  at  the  same  moment  of  time, .  it^  was  the 
duty  of  each  to  so  use  it  as  not  to  injure  the 
other,  or  unreasonably  impede  the  other's  use.  The 
right  of  neither  was  superior  to  that  of  the  other; 
the  duty  of  neither  was  more  exacting  than  that  of 
the  other.  Their  rights  and  their  duties  were  equal. 
Both  were  bound  to  exercise  reasonable  care  and 
diligence  to  prevent  a  collision,  and  each  was  al- 
lowed to  assume  that  the  other  would  do  so,  and 
to  act  accordingly.  It  was  the  duty  of  Seigrist  to 
look  and  listen,  and  to  have  his  horse  under  rea- 
sonable control  as  he  approached  the  crossing;  and 
so  it  was  the  duty  of  the  motorman  to  survey  the 
highway  ahead  of  him,  and  to  have  his  car  under 
reasonable  control  as  he  approached  the  crossing. 
Neither  one,  reaching  the  place  first,  would  have 
been  under  any  obligation  to  stop  and  wait  for  the 
other  to  approach  and  pass,  but  either,  in  that 
situation,  would  have  been  authorized  to  proceed  on 
his  way,  assuming  that  the  other,  being  in  reason- 
able control  of  his  vehicle,  and  otherwise  in  the 
exercise  of  ordinary  care,  as  he  should  be,  would 
not  collide  with  him;  and  no  mistake  that  he  might 
have  made  in  that  rightful  assumption  could  be 
charged  to  him  as  negligence,  unless  the  lack  of 
such  control  and  care  on  the  part  of  the  other  per- 
son was  apparent  to  him  at  the  time.  Neither 
party,     in     such     case,      could     excuse     himself     for 
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going  into  obvious  danger  if  he  knew  it  was  im- 
pending. 

In  his  late  work  on  Street  Railways,  at  Section 
304,  Booth  says:  *'As  already  stated,  as  a  general 
rule,  especially  between  street  crossings,  cars  have 
a  right  of  way  superior  to  that  of  other  vehicles 
and  pedestrians,  this  preferential  right  to  be  exer- 
cised in  a  reasonable  and  prudent  manner.  But 
this  rule  does  not  apply  to  crossings  of  tracks  at 
street  intersections.  Here  the  car  has  a  night  to 
cross,  and  must  cross,  the  street;  and  vehicles  and 
foot  passengers  have  a  right  to  cross,  and  must 
cross,  the  railroad  track.  Neither  has  a  superior 
right  to  the  other.  The  right  of  each  must  be 
exercised  with  due  regard  to  the  right  of  the 
other,  and  in  such  a  careful  manner  as  not  un- 
reasonably to  abridge  or  interfere  with  the  right  of 
the  other.  This  equality  of  right,  howev6r,  does 
not  absolve  one  who  is  about  to  cross  the  tracks  from 
the  duty  of  taking  proper  precautions  to  avoid  ac- 
cidents." 

Another  short  statement  of  the  law  as  to  inju- 
ries at  street  crossings  is  as  follows:  "It  is  gen- 
erally held  that  street  railroads  have  no  superior 
right  of  way  over  vehicles  at  street  crossings,  and 
the  company  will  be  liable  for  negligence  of  its  em- 
ployees in  failing  to  have  the  car  under  control  at 
such  place,  thereby  causing  injury  to  persons  with 
vehicles;  and  the  question  of  negligence  and  contrib- 
utory   negligence    is    for    the    jury.       This    has    been 


124:  NASHVILLE : 


Citizens'  Rapid  Transit  Co.  v,  Seigrist. 


held  in  regard  to  electric  cars.  Watson  v.  Minne- 
ajH)Us  Street  Railroad  Co.^  53  Minn.,  551;  Ilick- 
niaji  V.  Union  Depot  Railroad  Co.^  47  Mo.  App., 
65;  Bxchrens  v.  Dry  Dock,  E.  B,  cfe  B.  R.  R.  Co,^ 
53  Hun,  571;  Bernliard  v.  Rochester  Railroad  Co,^ 
68  Hun,  369.  And  the  same  has  been  held  in 
regard  to  cable  car  companies.  Pope  v.  Kansas 
City  Cable  Railroad  Co.,  99  Mo.,  400.  And  the 
same  was  held  with  regard  to  horse  car  companies. 
CrXeli  V.  Dry  Dock,  E.  B.  cfe  B,  R.  R,  Co.,  129 
N.  Y.,  125."  Hicks  v.  Citizens^  Railroad  Co.,  25 
L.    R.    A.,    508-9,    note. 

In  our  own  case  of  Memphis  City  Railway  Co. 
V.  Logue  it  was  said  that  '^the  public  have  an 
equal  right  with  the  company  to  travel  on  the 
streets,  and  therefore  the  company  must,  in  using 
its  franchise,  exercise  such  care  and  caution  for  the 
purpose  of  avoiding  accidents  and  endangering  prop- 
erty and  persons  as  a  reasonable  prudence  will  sug- 
gest.''      13   Lea,    34. 

Authorities  to  the  same  general  effect  might  be 
greatly  multiplied,  but  it  is  hardly  necessary  that  it 
should   be   done. 

The  verdict  of  a  jury  in  a  civil  case  will  not 
be  disturbed  in  this  Court,  if  there  is  any  evidence 
to  sustain  it.  Kirkpatrick  v.  Jenkins,  ante,  p.  85, 
and  cases  there  cited.  And,  in  order  to  impeach 
it  successfully  on  the  ground  that  there  is  no  evi- 
dence to  sustain  it,  the  complaining  party  must  take 
as   true    the    strongest    legitimate    view   of    the    testi- 
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Tuony  against  him,  and  show  that  it  affords  no  sup- 
port  for   the   finding   of   the   jury. 

That  is  the  burden  that  the  street  car  company 
has  assumed  in  this  case;  and,  with  that  require- 
ment in  view,  we  will  now  examine  some  of  the 
testimony  found  in  this  record  in  the  light  of  the 
rules  heretofore  laid  down  in  this  opinion  with  re- 
spect to  the  relative  and  respective  rights  and  duties 
of  the  two  parties  at  the  time  and  place  of  the  ac- 
cident. 

Seigrist  said  on  the  stand  that,  when  he  '^had 
^rotten   about   ten   yards   from   the   crossing,"    and  be- 

0 

fore  attempting  to  pass  over  the  street  railway  track, 
he  "looked  back  to  see  if  the  car  was  coming;" 
that  he  "saw  it  coming  some  distance  up  the  hill," 
beeniingly  '*200  or  260  yards  behind"  him,  and 
thought  he  ''had  plenty  of  time  to  cross  the  track 
in  front  of  the  car;"  that  ''the  car  was  moving 
fast,"  and  he  "was  driving  about  four  miles  an 
hour;"  that  "as  soon  as"  he  looked  back,  when 
ten  yards  from  the  crossing,  he  ' '  started  to  drive ' ' 
his  horse  across  the  track,  and  did  not  look  back 
again  until  the  front  wheels  of  his  wagon  were  upon 
the  track,  and  he  ' '  heard  the  car  coming  very  fast, ' ' 
and  that,  before  he  could  get  entirely  across  the 
track,  the  car,  which  "was  flying,"  struck  the  rear 
part  of  the  wagon,  on  the  side,  with  great  force, 
throwing  the  vehicle  from  the  track,  upsetting  it, 
breaking  the  bind  wheels  and  other  parts,  and  inflict- 
ing serious   and   permanent    injuries    upon   his   person. 
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This  testimony  was  sufficient  to  justify  the  jury- 
in  finding  that  Seigrist  had  observed  the  requisite 
precautions  to  prevent  an  accident,  and  that  he  was 
free  from  culpability  in  the  matter.  Though  it  was 
his  duty  to  look  and  listen  as'  he  approached  the 
crossing,  it  was  not  incumbent  on  him  to  stop  be- 
fore going  upon  the  track,  when  it  seemed  to  him, 
upon  reasonable  ground,  that  he  could  pass  over  in 
safety. 

The  law  does  not  require  so  great  an  amount  of 
carefulness  of  a  person  in  crossing  a  street  railway 
as  in  crossing  a  steam  or  commercial  railway,  for 
the  obvious  reason  that  his  right  is  greater  and  his 
danger  less  in  the  former  than  in  the  latter  case. 
To  entitle  him  to  recover  for  injuries  received  while 
passing  over  a  street  railway,  he  need  not  **  show 
absolutely  that  he  looked  carefully  up  and  down  the 
track  before  venturing  upon  it."  Beach  on  Cont. 
Neg.  (2d  Ed.),  Sec.  290;  Sheu  v.  St.  Paul  City 
By.  Co.,  52  N.  W.  R.,  902;  McClmn  v.  BrooMyn 
City  By.    Co.,    22   N.    E.    R.,    1063. 

It  was  not  negligence  pei'  se  for  Seigrist  to  go 
upon  the  track  without  looking  a  second  time  for 
the  approaching  car.  When  only  ten  yards  from 
the  crossing,  he  saw  the  car,  and  thought  it  was 
two  hundred  or  two  hundred  and  fifty  yards  away. 
With  that  belief,  and  the  rightful  assumption  that 
the  motorman  saw  him,  and  had  his  car  under  rea- 
sonable control,  as  he  could  and  should  have  done, 
Seigrist,    having    reached    the    crossing    first,    had    the 
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right  to  continue  his  journey,  and  cross  the  track 
without  let  or  hindrance.  Having  had  that  legal 
right,  and  having  attempted  to  exercise  it  in  a  pru- 
dent manner,  he  can,  in  no  true  sense,  be  charged 
with  responsibility  for  the  consequence  of  his  mis- 
taken assumption  that  the  motorman  would  likewise 
te  prudent,  and  not  run  upon  him.  Watmn  v. 
Minneapolis  Street  Railroad  Co,-,  63  Minn.,  551  (S. 
C,    55   N.    W.    R.,    742). 

On  the  other  hand,  the  evidence  is  clear  that  the 
motorman  was  guilty  of  negligence,  proximately 
causing  the  injuries  complained  of,  in  that  he,  know- 
ing of  the  public  crossing,  and  seeing  Seigrist  near 
by  and  approaching  it,  did  not  have  his  car  under 
reasonable  control,  but  was  running  at  such  a  high 
rate  of  speed  that  he  could  not,  or,  at  least,  did 
not,  stop  in  time  to  prevent  a  collision.  Watsmi 
V.  Minneapolis  Street  Railroad  Co.j  supra;  Ilickinan 
V.  Union  Depot  Railroad  Co,^  47  Mo.  App.,  65; 
Bnhrens  v.  Dry  Dock^  etc.^  53  Hun,  571;  Bernhard 
V.  Rochester  Railroad  Co,^  68  Hun,  369;  Pojye  v. 
Kansas  City  CahU  Railroad  Co,^  99  Mo.,  400; 
O^Neil  v.    Dry   Dock,    etc,    129    N.    Y.,    125. 

Affirmed. 
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Railroad    v.    Reagan. 

{Nmhvilh,      January   30,    1896.) 

1.  Verdict.    Supported  by  the  fcLcts^  wkeju 

The  facte  set  out  in  the  opinion  are  held  sufficient  to  support  a 
verdict  of  81,500  in  favor  of  a  brakeman,  for  injury  to  his  hand 
sustained  while  uncoupling*  cars,  by  reason  of  the  broken  and 
dangerous  condition  of  the  follower  plates  and  springs  of  the 
drawbars.     {Post,  pp.  130-133,) 

2.  Evidence.     Objection  to  form  of  question. 

The  action  of  the  trial  Judge  affords  no  cause  for  reversal  when 
he  sustains  an  objection  to  the  form  of  question  propounded  to 
a  witness,  and  then  suggests  the  form  of  question  that  may  be 
properly  asked,  which  is  answered  without  objection.  {Post, 
p.  133.) 

3.  Same.     General  exception  insuffictenL 

It  is  not  error  for  the  Court  to  admit  evidence  over  a  general  ex- 
ception unless  it  is  incompetent  for  any  and  all  purposes.  (Post^ 
p.  134.) 

4.  Same.     BrdJkemnn  as  an  expert. 

It  is  competent  to  prove  by  an  experienced  brakeman,  as  an  ex- 
pert, his  opinion  and  that  of  other  skilled  brakemen,  as  to  the 
proper  method  of  uncoupling  cars,  to  rebut  the  charge  that  the 
plaintiff's  injuries  resulted  from  his  pursuing  an  improper 
method  in  uncoupling  cars  and  not  from  defects  in  the  coup- 
ling apparatus.     (Post^  pp.  13%  134.) 

Cases  cited  and  approved:  38  Ga.,  409;  41  Am.  &  Eng.  R.  R.  Cases, 
362. 

5.  Amendment.     Of  decl^iratUm  properly  allowed,  when. 

Where  plaintiff's  cause  of  action  existed  at  common  law,  inde- 
pendently of  statute,  it  is  not  error  for  the  Court  to  permit  him, 
over  defendant's  objection,  to  amend  his  declaration  after  the 
evidence  is  concluded  and  before  the  jury  are  charged,  by 
striking  out  the  mistaken  and  superfluous  averment  that  his 
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cause  of  action  had  arisen  under  the  statutes  and  decisions  of 
another  State.     (Post,  pp.  136,  1S7,) 

Case  cited:  Railroad  u  Spray  berry,  9  Heis.,  853. 

6.  Action.     For  injury  sustained  in  another  State. 

An  action  lies  in  the  Courts  of  this  State  against  a  wrongdoer 
for  an  injury  inflicted  in  another  State.     (Post,  pp.  136,  137.) 

7.  Railroads.    D\Uy  of  inspection  of  cars. 

The  duty  of  a  railroad  to  exercise  ordinary  care  to  discover  and 
remedy  defects  in  cars  that  might  prove  dangerous  to  its  em- 
ployees, applies,  without  any  relaxation,  to  loaded  cars  received 
from  other  companies  for  transportation.     (Post,  pp.  134,  135. ) 

Cases  cited  and  approved:  100  N.  Y.,  463;  34  Am.  St.  Rep.,  194. 

8.  Samk.     DiUy  as  regards  ndes. 

It  is  the  duty  of  a  railroad  company  not  only  to  promulgate  a 
code  of  rules  for  the  government  of  its  employees  but  to  enforce 
their  observance.  It  is  the  duty  of  employees  to  inform  them- 
selves as  to  the  printed  and  posted  rules  and  regnlations  of  the 
company,  and  to  conform  their  conduct  to  them  so  far  as  they 
are  reasonable.     [Post,  pp.  138-140.) 

9.  Same.     Same. 

The  employees  of  a  railroad  company  may  be  justified  in  the  non- 
observance  of  its  reasonable  rules  and  regulations  when  they 
have  been  habitually  disregarded  and  broken  by  the  employees, 
with  the  knowledge  and  acquiescence  and  without  the  protest 
of  the  company.  But  mere  disobedience  of  employees,  without 
the  knowledge  or  acquiescence  of  the  company,  will  not  justify 
any  inference  of  an  abandonment  or  waiver  of  its  rules  and 
regulations.     {Post,  pp.  138-140.) 

10.  Cuabgk  op  Court.     Repetition  by  giving  request  not  required. 

The  Court  does  not  err  in  refusing  to  give  special  requests  which 
are  fully  covered  by  the  charge  as  delivered.  {Post,  pp.  137,  138. ) 
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Baxter   Smith   for   Railroad. 

Steger,    Washington   &  Jackson   for   Reagan. 

McAlister,  J.  The  plaintiff  below,  Lawrence 
Reagan,  recovered  a  judgment  against  the  railroad 
company  for  the  sum  of  fifteen  hundred  dollars, 
damages  for  pei'sonal  injuries.  The  company  ap- 
pealed,   and   has   assigned   errors. 

The  record  discloses  that  the  plaintiff,  Reagan, 
was  employed  by  the  defendant  company  as  a  brake- 
man,  and  was  engaged  in  performing  service  upon  a 
freight  train  between  Hopkinsville,  Ky.,  and  the  city 
of  Nashville.  The  injury  occurred  at  Guthrie,  Ky., 
while  the  plaintiff  was  in  the  act  of  uncoupling 
freight  cars,  and  resulted  in  an  injury  which  has 
permanently  disabled  his  hand.  The  gravamen  of 
the  action  is  that  the  car  sought  to  be  uncouphd 
was  in  a  defective  and  dangerous  condition  in  this, 
that  the  follower  plates  and  springs  of  the  drawbars 
were  broken.  It  was  claimed  by  plaintiff  that  the 
defect  was  not  discernible  to  ordinary  observation, 
but  was  inside  the  drawbar  and  under  the  train,  and 
was  only  discoverable  by  getting  down  beneath  the 
car  and  looking  up.  There  was  proof  to  show  that 
this  defective  car  belonged  to  the  Nashville,  Chatta- 
nooga &  St.  Ix)uis  Railway,  and  was  attached  to 
defendant's  train  at  Nortonville,  Ky.,  about  twenty 
miles  north  of  Hopkinsville.  It  appears  that,  at 
Hopkinsville,  the  train  was  turned  over  to  a  new 
crew,    consisting   of    Wene,    the    conductor,    the   plain- 
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tilSF,     Keagan,    and    several    other    brakemen.       It    ap- 
pears   that,  the    eonductor   of    the    incoming   crew,    as 
well    HS    the    conductor   of    the    new   crew,    were    both 
aware    of   the   defect   in   the   car,    bat   did   not   inform 
Reagan    of    it,    nor    was    he    otherwise    advised   of   its 
condition.       There    was    proof    tending    to    show    that 
it   was    no    part   of    the    brakeman's    duty   to    inspect 
the   follow^er    plates   and    springs   of    drawbars    before 
uncoupling;    that    it   was    not    usual   or   customary   to 
make    such   inspection,    nor   was   any   rule  requiring  it 
enforced    by   the   company.       It    was   further    claimed 
by    plaintiff    that    the    drawbar    was,    to    all    outward 
appearances,    sound,    there    being    nothing    to    indicate 
that   it   was  defective;    that  it  was  pulled  out,    and  in 
the     natural     position     of    a    drawbar.       The    plaintiff 
claims  that   he  was  ordered    by  the  conductor  to  move 
some   cars   in    front   of    this    defective   car,    and   that, 
in   the    execution   of    the    order,    it    became   necessary 
to    uncouple    this    car;    that,    in    attempting    to    draw 
the   pin,    the  drawbar,    on   account   of  a   broken   Vmck 
follower    plate,    went    under    the    deadwood,    catching 
his   hand,    and   inflicting   the   injury. 

On  the  part  of  the  company  it  was  insisted  that 
the  cars  were  m  motion  "when  the  plaintiff  attempted 
to  make  the  coupling,  and  that  the  rules  of  the 
company  absolutely  prohibited  an  employee  from 
making  a  coupling  under  such  circumstances.  It 
was  also  insisted  that  the  rules  of  the  company  re- 
quired the  brakemen  to  inspect  the  train  every  time 
they    stopped;     that    the    drawhead    in    question    was 
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battered  on  the  outside,  indicating  that  it  was  out 
of  order,  and  this  fact,  it  is  claimed,  was  patent 
to  the  most  casual  observation.  It  is  further  in- 
sisted it  was  gross  negligence  for  plaintiff  to  attempt 
the  uncoupling  without  an  examination  of  the  car  or 
drawheads.  The  company  also  read  in  evidence  a 
rule  requiring  the  cars  to  be  stopped  before  an  un- 
coupling should  be  attempted.  The  plaintiff  claimed 
that  the  uncoupling  could  not  be  effected  without 
putting  the  car  in  motion,  so  as  to  give  slack,  as 
the .  term  is  used  in  railroad  parlance.  The  insistence 
is,  that  if  the  train  is  stationary  on  a  level  road  or 
on  an  inclined  grade,  the  tension  of  the  united  cars 
renders  an  uncoupling  very  diflScnlt,  if  not  imprac- 
ticable, and,  in  order  to  facilitate  an  uncoupling,  it 
is  necessary  to  set  the  car  in  motion  so  as  to  pro- 
duce slack — that  is  to  say,  a  release  of  the  tension. 
The  plaintiff  claims,  the  cars  being  stationary,  he 
gave  a  slack  signal,  so  as  to  enable  him '  to  undo 
the  coupling,  and  there  is  evidence  to  show  that 
when  plaintiff  attempted  the  uncoupling  the  motion 
of  the  train  was  very  slow.  There  is  also  testimony 
tending  to  show  that  the  printed  rules  of  the  com- 
pany, forbidding  the  practice  of  uncoupling  while  a 
train  is  in  motion,  had  been,  with  the  knowledge 
of  the  company,  habitually  disregarded,  and  its  en- 
forcement long  since  abandoned.  There  was  evidence 
also  tending  to  show  that  the  rule  of  the  company 
requiring  the  brakemen  to  inspect  the  trains  every 
time    they     stopped,     was     never    enforced,     and     was 
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"more  honored  in  the  breach  than  in  the  observ- 
ance." All  the  controverted  queutions  qf  fact  aris- 
ing upon  the  record  are,  of  course,  settled  by  the 
finding  of  the  jury,  and  we  find  ample  evidence  to 
sustain   the   verdict. 

The  second  assignment  of  error  is  that  th^  Court 
erred  in  permitting  the  witness,  J.  W.  Peebles,  who 
had  formerly  been  in  the  service  of  the  company  in 
the  capacity  of  a  brakeman,  to  state  that  defendant 
company  had  never,  to  his  knowledge,  enforced  a 
rule  requiring  a  brakeman  to  inspect  the  follower 
plates  and  springs  of  drawbars  of  cars  before  under- 
taking  to  go  in  and  uncouple  cars.  The  only  ob- 
jection interposed  by  counsel  for  defendant  was  to 
the  form  of  the  question  which  elicited  this  testi- 
mony. The  Court  sustained  the  objection  of  de- 
fendant's counsel.  The  Court  then  suggested  the 
form  of  question  that  might  be  asked.  This  form 
of  question  was  then  propounded  to  the  witness,  and 
answered  without  objection,  so  far  as  the  record 
discloses. 

The  third  assignment  is,  the  Court  erred  in  per- 
mitting the  witness,  R.  S.  Cleveland,  to  be  asked 
if  he  waited  for  the  car  to  stop,  or  would  he  go 
in  while  the  car  is  moving,  to  which  the  witness 
replied:  "Well,  it  is  not  necessary  for  the  car  to 
stop."  This  witness  was  a  former  brakeman  on 
this  road,  and  was  being  examined  as  an  expert  in 
respect  of  the  proper  method  to  undo  a  coupling. 
He   was    aske<l:     **What    is    regarded    among    brake- 
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men  of  skill  as  the  proper  way  to  do  that?  You 
say,  *Give  the  signal  to  slack,  and  then  pull  the  pin.' 
Now,  then,  do  you  wait  for  the  car  to  stop,  or  go 
in  while  the  car  is  moving  ? "  No  specific  ground 
of  exception  was  interposed  to  this  evidence,  but 
only  a  general  objection  interposed.  This  form  of 
exception  is  not  available  in  this  Court  unless  it 
appear  that  the  testimony  offered  was  incompetent 
for  any  purpose.  It  is  obvious,  however,  that  the 
evidence  was  admissible  as  the  opinion  of  an  expert 
in  respect  of  the  art  of  coupling.  '*lt  has  been 
held  that  the  running  and  management  of  railways 
is  so  far  an  art,  outside  of  the  experience  and 
knowledge  of  ordinary  persons,  as  to  render  the 
opinions  of  persons  skilled  therein  admissible  in  evi- 
dence." Railrodd  Co,  v.  Bailey^  11  Ohio  St.,  — ; 
Railroad  v.  Johnson^  38  Ga.,  409;  Gruhe  v.  Rail- 
road,    41    Am.    &   Eng.    R.    R.    Gas.,    362.- 

It  is  also  assigned  as  error  that  the  Circuit  Judge 
refused  the  following  instruction,  submitted  by  coun- 
sel for  the  company,  viz.:  ^'If  the  proof  shows 
that  defendant  received  Nashville,  Chattanooga  &  St. 
Louis  car.  No.  3917,  loaded,  in  its  train  at  Nor- 
tonsville,  from  the  Newport  News  &  Mississippi  Val- 
ley Railroad,  in  the  ordinary  course  of  business,  to 
be  transported  over  defendant's  road,  defendant  was 
not  lx)und  to  test  its  safety,  but  might  have  presumed 
that  it  was  in  good  condition,  if  it  required  close  in- 
spection to  determine  that  it  was  not  in  good  condition. ' ' 
We  think  this  instruction  was  properly  refused.       The 
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fact  that   the  defect   was   on  a  foreign  car,    which   the 
company  had  received  to  be  transported  over  its  road, 
did   not   relieve  the   company  of    the   duty  to  see  that 
it  was   reasonably  safe   for   the   use  of   its   employees. 
It   was    under   the    same    obligation   with   reference   to 
an    inspection   of    the   cars    as    is    enjoined    in   respect 
to    its    own    cars.       In    the    case    of     Ootleih    v.    N(no 
York    Railroad^    the    railway    was    held    liable    to    a 
freight    brakeman    who    was    injured    while    coupling 
defective   cars  which    had   been   received   from   another 
railway    for    transportation    over    the    line.       It    was 
ruled    in    that    case    that    the    company,    drawing    the 
cars    of    another    company    over    its    road,     owes,    in 
reference   to   such   cars,    some   duty   to    its   employees. 
It    was    not    bound    to    take    such    cars    if    they   are 
known    to    be    defective    and    unsafe.       It    owes    the* 
duty   of    inspection    as    master,    and    is,    at   least,    re- 
sponsible   for    the    consequences    of    such    defects    as 
would    be   disclosed  or   discovered   by  ordinary  inspec- 
tion.      When    cars    come    to    it    which    have    defects, 
visible     or     discoverable     by    ordinary     inspection,     it 
must   either   remedy   such    defects    or    refuse    to    take 
such   cars;    so'  much,    at   least,    is    due   its   employees. 
The   employee    can    no    more   be   said    to    assume   the 
risk     of    such    defects    in   foreign   cars    than    in    cars 
Ijelonging  to  the   company.       100  N.    Y.,    462;    Moove 
V.     Railroad    Co.^    24    Am.     St.    Rep.,     194;    Patter- 
son's  Railway   Accident   Law. 

The    contention    of     the    company    was    that    this 
drawhead  was   so   battered    on    the    outside    as   to   in- 
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dicate  its  defective  condition,  while  the  conductors 
of  incoming,  and  substituted  crews  both  admit  they 
were  aware  of  the  defect;  so  there  is  no  room 
here  for  the  contention,  which  is  implied  in  this  re- 
quest, that  the  defect  was  latent,  and  not  discover- 
able by  ordinary  inspection.  The  plaintiff  claims 
he  was  not  aware  of  the  defect  and  this  fact  was 
not  communicated  to  him  by  either  of  the  con- 
ductors. 

The  fifth  assignment  is  that  the  Court  erred  in 
permitting  plaintiff,  after  the  evidence  was  concluded 
and  before  the  jury  was  charged,  to  amend  his  dec- 
laration, over  objection,  by  striking  out  the  following 
language,  to  wit:  '<  Plaintiff's  said  cause  of  action  arises 
under  the  decisions  and  laws  of  Kentucky,  and,  by 
these  decisions  and  laws,  defendant  is  liable  to  plaintiff 
for  said  wrongs  and  injuries."  It  was  held  by 
this  Court,  in  Nashville  dk  Chattanooga  Railroad  Co. 
V.  Sprayhert'y^  9  Heis.,  that  when  a  right  of  ac- 
tion unknown  to  the  common  law  is  given  by 
statute  and  a  remedy  prescribed,  that  remedy  must 
be  pursued.  It  was  further  held  that  an  action 
for  an  injury  predicated  upon  the  statute  of  another 
State,  may  be  brought  in  this  State,  but  the  dec- 
laration must  aver  the  statute  under  which  it  is 
brought.  It  is  very  obvious  that  the  cause  of 
action  set  forth  in  this  declaration  is  not  created  by 
any  statute,  but  existed  at  common  law;  and,  al- 
though the  venue  is  laid  in  Kentucky,  the  action 
may   be    prosecuted    in   Tennessee,    where    the   wrong- 
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doer  has  a  sltm.  Since  the  right  of  action  existed 
at  cominon  law,  it  was  not  necessary  to  aver  a 
Kentucky  statute  in  order  to  maintain  the  suit. 
The  language  of  the  declaration  in  reference  to  the 
cause  of  action  arisincr  under  the  decisions  and  laws 
of  Kentucky  was  mere  surplusage,  and  the  motion 
to  strike  out  was  properly  allowed  by  the  Circuit 
Judge. 

The  eighth  assignment  is  that  the  Court  erred  in 
refusing  to  submit  the  following  instructions  to  the 
jury,  to  wit:  *'If  the  proof  shows  plaintiff  was  an 
experienced  brakeman  at  the  time  of  the  accident, 
and  there  were  two  ,ways  or  methods  of  pulling  a 
pin — one  a  safe  way,  and  the  other  an  unsafe  way 
— both  ways  being  equally  open  to  plaintiff,  and  he 
adopted  the  unsafe  way  of  pulling  the  pin,  and  was 
injured  in  consequence  thereof,  he  cannot  recover  in 
this  action."  We  think  the  Circuit  Judge  had  already 
given  full  instructions  upon  this  subject  in  his  gen- 
eral charge,  viz.:  *^The  defendant  insists  that,  even 
if  the  drawbar  was  defective,  yet  the  plaintiff  him- 
self was  negligent,  and  his  own  negligence  occasioned 
his  injuries.  First,  it  is  insisted  that  plaintiff  was 
negligent  in  the  w^ay  he  took  hold  of  the  coupling 
pin.  On  this  point  you  will  take  all  of  the  evi- 
dence as  to  the  manner  which  prudent  and  skillful 
men  in  that  business  adopted  in  uncoupling  cars,  and 
thus  determine  whether  plaintiff  used  that  degree  of 
care  which  a  man  of  ordinary  prudence  would  have 
exercised   under    similar    circumstances.       K    he  failed 
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to  use  such  care,  he  was  negligent,  and,  if  such 
negligence  was  the  cause  of  the  injury,  he  cannot 
recover."  This  instruction  covered  the  whole  ground, 
and  should  not  have  been  supplemented  with  the 
special    requests   asked   on    behalf   of   the   company. 

The  fifth,  sixth,  and  seventh  assignments  of  error 
are  based  upon  the  refusal  of  the  Circuit  Judge  to 
charge  certain  requests  submitted  on  behalf  of  the 
company  on  the  subject  of  its  rules.  The  Court 
had  already  submitted  the  rules  to  the  jury,  adjudg- 
ing them  to  be  reasonable  regulations,  and  instruct- 
ing the  jury  that,  if  the  violation  of  either  of  said 
rules  was  the  proximate  cause » of  the  injury,  plain- 
tiff could    not   recover. 

The  Court  further  instructed  the  jury:  "If  you 
find  such  rules  were  printed  in  a  l>ook,  and  a  copy 
given  the  plaintiff,  it  was  plaintiff^s  duty  to  read 
them;  and,  if  the  rules  were  pasted  on  bulletin 
boards,  for  the  benefit  of  employees,  it  was  their 
duty  to  consult  such  bulletins.  If  rules  and  regu- 
lations, reasonable  in  themselves,  were  brought  to  the 
notice  of  employees,  they  cannot  be  disregarded  with 
impunity.  The  Court  instructs  you  that  the  rules 
already  given  were  reasonable.  So  that,  if  you  find 
there  was  a  rule  prohibiting  brakemen  from  uncoup- 
ling cars  while  in  motion,  or,  if  there  was  a  rule 
requiring  the  brakeman,  before  taking  charge  of  a 
train,  to  insj^ect  the  coupling  appliances  of  the  cars, 
and  such  rules  were  brought  to  the  plaintiff's  notice, 
and,    on    this    occasion,    plaintiff    had    ample    time    at 
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Hopkinsville    or  Guthrie  to  make   such  inspection,    but 
failed  to    do   so,   and   neglected  to   comply  with  either 
of  said   rules,   and   such  neglect  was   the  cause  of  the 
injury,    then,    the   plaintiflf   cannot   recover,   unless  you 
find  that  said  regulations   had   been  abandoned    by  the 
company,    and    were   not   enforced    by   it;   for,    if   you 
find  that    the    brakemen    habitually   disregarded   them, 
with    the     acquiescence    and    knowledge    of    defendant 
company,    then  the  plaintiff   might  presume  such  rules 
bad  been    abandoned,   and   a   violation  of   them,    under 
such    circumstances,     by    the    plaintiff    would    not,    in 
itself,    be    such    negligence    as    would    defeat    his    re- 
covery;   but   still,   the  mere   fact  that  other  brakemen 
were    negligent,    and   violated    said    rules    without   the 
knowledge    or    acquiescence    of    the    company,     would 
^oi   relieve    the    plaintiff    from    the    obligations   of    a 
compliance   upon    his   part." 

* 

We  have  thus  quoted  in  full  the  instruction  of 
the  Circuit  Judge,  for  the  purpose  of  expressing  our 
concurrence  in  his  clear,  accurate,  and  comprehensive 
statement  of  the  law  governing  this  subject.  The  in- 
stmctions  given  cover  every  aspect  of  the  case  pre- 
sented in  the"  requests  submitted  on  behalf  of  the 
company.  It  is  the  duty  of  a  railroad  company  not 
only  to  promulgate  a  code  of  rules  for  the  govern- 
nient  of  its  employees,  but  to  enforce  their  observ- 
ance. Says  Mr.  Wood:  ^'It  is  the  duty  of  any 
person  or  corporation  engaged  in  a  complex  business 
to  establish'  and  enforce  definite  regulations  for  the 
protection   of    its   employees,    and    a   failure    to    adopt 
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such  niles,  as  well  as  laxity  in  their  enforcement, 
is  recognized  as  negligence.  And  a  servant  may 
show  that  certain  rules  are  habitually  violated  by  all 
the  employees  with  the  knowledge  of  the  company." 
Wood  on  Railways,  Vol.  III.,  p.  1759;  Wood  on 
Master   and   Servant,    Sec.    401. 

Mr.  Bailey,  in  his  work  on  Master's  Liability, 
while  combating  the  soundness  of  this  rule,  admits 
that  it  is  sustained  by  numerous  cases.  ^  <  It  is  gen- 
erally said,"  says  Mr.  Bailey,  <<that  the  master 
will  be  deemed  to  have  waived  a  rule  promulgated 
for  the  servant's  own  safety  when  he  knows  it  is 
generally  or  habitually  violated."  Bailey's  Master's 
Liability,    p.    62;    Ban^y   v.    Ilannihal    <&    St.    Joseph 

B.  B.,  98  Mo.,  62;  Fry  v.  Bailroad  Co.,  30  Minn., 
234;  58  N.  Y.,  56;  Alexander  v.  Bailroad,  83  Ky., 
590;  JCanJios  City  B.  B.  v.  Kier,  41  Kan.,  661;  Union 
Pacific  B.  B.  V.  Springsteefi,  41  Kan.,  724;  Northern 
Pacific  By.    Co.    v.   Nickels,    4   U.    S.    App.,    369;    1 

C.  C.  A.,  625;  Bailroad  v.  Nickels,  50  Fed.  Rep., 
718;  Hannah  v.  Bailxoay  Co.,  154  Mass.,  529;  Whit- 
taker  V.  Delaware  Canal  Co.,  126  N.  Y.,  544;  .25 
Am.  &  Eng.  R.  R.  Cases,  458;  Alcorn  v.  Bailroad, 
108  Mo.;  Bailroad  v.  Graham,  94  Ala.;  3  Lewis 
on  Railroad  &  Corp.  Rep.,  411;  Smith  v.  Bailway 
Co.,    16   S.    W.    Rep. 

So  we  think  a  perpetual  breach  and  disregard  of 
the  rules  by  the  employees,  with  the  knowledge  of 
the  company,  amounts  to  a  practical  abrogation  of 
the   rules. 

Affirmed. 
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ViLLiNES  V.    State. 

(Nmhvllle.       February    1,    1896.) 

1.  Indictment.     Of  retail  dirugglstfor  violation  of  Acts  1893,  Ch.  39. 

An  indictment  which  charges  that  a  retail  druggist  unlawfully 
compounded  and  dispensed  medicines^  filled  prescriptions  of 
physicians,  and  sold  for  medical  purposes  drugs,  chemicals, 
poisons,  and  other  like  preparations,  in  violation  of  the  require- 
ments of  Sec.  1,  Ch.  39,  Acts  1893,  is  good,  although  it  fails  to  neg- 
ative the  proviso  contained  in  said  section  excepting  physicians 
from  its  operation. 

Acts  construed:  Acts  1893,  Ch.  39. 

2.  Same.    Rule  as  to  negativing  exceptions. 

Whether  an  indictment  shall  negative  a  proviso  contained  in  the 
statute  creating  an  offense  depends  not  upon  the  place  that  the 
proviso  occupies  in  the  statute,  but  rather  upon  its  relation  to 
that  clause  of  the  statute  defining  the  offense.  That  the  pro- 
viso is  in  the  same  section  that  defines  the  offense  does  not  con- 
stitute it  part  of  the  enacting  clause,  or  require  that  it  should 
be  negatived.  "  wSection  "  and  *' enacting  clause  "  are  not  syn- 
onymous. If  the  proviso  is  so  expressed  in  the  statute  as  to  be 
incorporated  in  the  definition  of  the  oJSense,  the  indictment 
must  negative  the  proviso,  otherwise  it  need  not  be  done,  al- 
though the  proviso  may  be  contained  in  the  section  that  defines 
the  offense. 

Cases  cited  and  approved:  State  v.  Ladd,  3  Swan,  235;  2  T.  R., 
581;  17  Wall.,  168;  11  Cush.,  130. 

Cited  and  disapproved:  Mathews  v.  State,  2  Yer.,  233. 


FROM     DAVIDSON. 


Appeal  in  error   from   Criminal   Court   of   Davidson 
County.      J.    M.    Anderson,    J. 
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W.  H.  Washington  and  J.  M.  Quarles  for  Vil- 
lines. 

Attorney-general  Pickle  and  Lee  Brock  for  State. 

Beard,  J.  The  plaintiff  in  error  was  a  druggist, 
in  Nashville,  in  this  State.  He  was  indicted  for 
carrying  on  his  business  as  such  in  violation  of  Sec. 
1,  Ch.  39,  of  the  Acts  of  the  Legislature  of  1893, 
which,  as  far  as  it  is  necessary  to  set  it  out,  .  is  as 
follows:  '^Be  It  enacted ^''^  etc.,  '^That  from  and  after 
the  passage  of  this  Act  it  shall  be  unlawful  for  any 
person,  not  a  registered  pharmacist,  within  the  mean- 
ing of  this  Act,  to  ojien  or  conduct  any  pharmacy 
or  retail  drug  or  chemical  store,  as  proprietor  thereof, 
unless  he  shall  have  in  his  employ,  and  place  in 
charge  of  such  pharmacy  or  retail  drug  or  chemical 
store,  a  registered  pharmacist,  within  the  meaning  of 
this  Act,  who  shall  have  the  supervision  and  man- 
agement of  that  part  of  the  business  requiring  phar- 
maceutical skill  and  knowledge,  or  to  engage  in  the 
occupation  of  compounding  or  dispensing  medicines 
or  prescriptions  of  physicians,  or  of  selling  at  re- 
tail, for  medical  purposes,  any  drugs,  chemicals, 
poisons,  or  pharmaceutical  preparations  within  this 
State,  until  he  has  complied  with  the  provisions  of 
this  Act;  Provided^  That  nothing  in  this  section  shall 
apply  to  or  in  any  manner  interfere  with  the  busi- 
ness of  any  physician,  or  prevent  him  suppljang 
to  his  patients  such  articles  as  may  seem  to  him 
proper,"    etc. 
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There  were  two  counts  in  the  indictment,  the  first 
charging  him  with  carrying  on  a  pharmacy  or  retail 
drug  store  without  having  in  charge  of  its  opera- 
tions a  registered  pharmacist,  qualified  according  to 
the  requirements  of  that  Act,  and  the  second  alleg- 
ing that  he  had  unlawfully  engaged  in  the  business 
of  compounding  and  dispensing  medicines,  and  of 
selling  at  retail,  for  medical  purposes,  drugs,  chem- 
icals, poisons,  and  pharmaceutical  preparations  with- 
out having  complied  with  the  provisions  of  the  Act. 
Upon  the  trial  he  was  found  guilty  on  both 
counts,  and  judgment  was  accordingly  entered  against 
him.  The  trial  Judge  having  overruled  his  motions 
for  a  new  trial  and  in  arrest  of  judgment,  he  has 
brought   the    case   to   this   Court. 

It  is  insisted  here  that  his  motion  in  arrest  should 
have  been  sustained  in  the  Court  below,  because  the 
indictment  failed  to  state  that  the  defendant  did  not 
fall  within  the  proviso  or  exception  to  the  first  sec- 
tion  of   the    Act   as   set   out   above. 

The  question  presented  in  this  contention  has  been 
productive  of  much  confusion  and  some  real  or  ap- 
parent conflict  of  authority.  It  is  a  general  rule 
that,  where  an  oflfense  is  created  by  statute,  an  in- 
dictment setting  out  the  oflfense  in  the  words  of  the 
statute  is  suflScient  [State  v.  Ladd^  2  Swan,  225) 
and,  if  the  statutory  words  embrace  an  exception, 
then  "it  is  clear  that  no  indictment  founded  upon 
the  statute  can  be  good  which  does  not  contain  an 
allegation   that   the   accused    is   not   within    the   excep- 
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tion,  as  it  is  universally  true  that  no  indictment  is 
sufficient  if  it  does  not  accurately  and  clearly  allege 
all  the  ingredients  of  which  the  offense  is  com- 
posed."    Hex   V.    Mason  J    2   T.    R.,   581. 

On  the  other  hand,  '*if  the  language  of  the  sec- 
tion defining  the  offense  is  so  entirely  separable  from 
the  exception  that  the  ingredients  constituting  the 
offense  may  be  accurately  and  clearly  defined  with- 
out any  reference  to  the  exception,  the  pleader  may 
safely  omit  any  such  reference,  as  the  matter  con- 
tained in  the  exception  is  matter  of  defense,  and 
must  be  shown  by  the'  accused."  Steel  v.  Smithy 
1    Barn.    &   A.,    99. 

It  has  been  generally  agreed  among  the  Courts 
and  the  text  writers,  that  if  the  provision  or  ex- 
ception was  found  in  a  subsequent  and  independent 
section  of  the  same  Act,  then  the  State  discharged 
its  full  duty  to  the  accused  when  it  presented  an 
indictment  charging  the  offense,  leaving  it  to  the 
defendant,  if  he  was  able,  to  bring  himself  within 
the  clause  of  exemption.  The  confusion  has  been 
in  those  cases  where  the  clauses  creating  the  offense 
and  providing  the  exception  were  found  in  the  same 
section.  In  such  cases  it  has  been  found  that  a 
considerable  number  of  judges,  and  possibly  com- 
mentators, have  held  the  rule  to  be  that  a  failure 
to  negative  the  exception,  when  charging  the  offense, 
was  fatal  to  the  indictment.  This  rule  is  well  and 
soundly  applied  in  cases  where  the  exception  is  so 
intermingled   with    the    offense   in   the   language    defin- 
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ing   it,    that    the    latter    cannot   be   fully   stated   when 
the    former    is    omitted,     but,     as    before    remarked, 
when    the    two    are    distinctly   separable,    so    that  the 
offense,    with   all   its   ingredients,   may  be   stated  with- 
out   reference    to    the    exception,    the    fact    that    both 
are  found   in   the   same   section   will   not   warrant    the 
application   of   the   rule.      Judge  Clifford,   in   his  very 
able    opinion    in    United    States    v.      Cook,    17    Wall., 
168    (S.    C,   Law.    Co-op.  Ed.,   Book   21,   538),   shows 
that  this   error   is   the   result   of    '  *  supposing  that   the 
words  *  enacting  clause,'  as  frequently  employed,  mean 
the  section  of   the  statute   defining   the  offense,  as  con- 
tradistinguished    from    a    subsequent     section     in     the 
same   statute."       This,   however,    is   a   misapprehension 
of    the    term.       "The    difference,    therefore,    is   to   be 
found,   not   in   the   place   that   the   proviso   occupies  in 
the   statute,    but   rather   in    its   relation   to   that   clause 
of  the   statute   defining    the    offense.       Is   it   so   incor- 
porated with   the   substance   of   that   clause  as  to  con- 
stitute a  material  part  of   the  description  of   the  acts, 
omission,     or    other    ingredients    which    constitute    the 
offense 'if       If    so,    then    the    indictment    cannot    safely 
omit   to   negative   it.       But    if    it    is    not    so   incorpo- 
rated,   then   it   is   a   matter   of    defense,    and    must   be 
shown    by  the   other  party,    though   it  be  in   the  same 
section,   or   were  in  the  succeeding  sentence."      United 
States   V.     Cook,    siqrra. 

The  rule  is  terselv  stated  in  Section  238  of  Whar- 
ton's  Pleading  and  Practice,  as  follows:  ''Unless 
the  proviso    is   so   expressed   in   the    statute    as   to   be 
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incorporated  in  the  definition  of  the  offense,  it  is 
not  necessary  to  state  in  the  indictment  that  the 
defendant  does  not  come  within  the  exception."  In 
Section  241  the  same  author  gives  illustrations  which 
serve  to  make  clear  the  distinction  in  the  cases. 
This  is  but  the  application  to  criminal  procedure  of 
a  well-established  rule  in  the  civil  Courts:  ''In  plead- 
ing a  private  instrument  of  contract,  if  such  in- 
strument contains  in  it,  first,  a  general  clause,  and 
afterwards  a  separate  and  distinct  clause,  which  has 
the  effect  of  taking  out  of  the  general  clause  some- 
thing that  would  otherwise  be  included  in  it,  a 
party  relying  on  the  general  clause  may  set  out 
that  clause  only,  without  reciting  the  separate  and 
distinct  clause  which  operates  as  an  exception;  but 
if  the  exception  itself  be  incorporated  in  the  gen- 
eral clause,  then  the  party  relying  on  it  must,  in 
pleading,  state  it,  together  with  the  exception." 
Gould's  Pleading,  Sec.  4;  Co?m  v.  Hart,  11  Cush., 
130. 

An  examination  of  the  statute  in  question  dis- 
closes that  the  ingredients  constituting  the  offense 
are  there  defined  in  a  clause  distinctly  separable 
from  the  proviso  or  exception.  As  the  indictment 
clearly  follows  the  statutory  definition  of  these  of- 
fenses, it  results  that  the  trial  Judge  was  not  in 
error  in  overruling  the  motion  in  arrest.  It  is 
urged,  however,  that  Matthews  v.  TJie  State,  2  Ycr., 
233,  is  in  conflict  with  this  view.  It  will  be  found 
that   ^he  rule   here   announced  was   recognized   in   that 
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case,  but  it  was  applied  to  wrong  conditions.  It 
is  very  evident  that  this  misapplication  was  the  re- 
sult of  the  error  into  which  the  Court  fell  of  using 
the  term  '* enacting  clause"  in  an  improper  sense, 
as  was  observed  by  Judge  Clifford  in  Urn  ted  States 
V.  Cooky  Hupra,  But,  however  this  may  be,  we  are 
satisfied  that  the  distinction  here  taken  and  the  rule 
announced  in  this  opinion  are  sustained  by  the 
sounder   reason   and   the   great  weight   of    authority. 

The    judgment    of    the    lower    Court    is    therefore 
affirmed. 
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HiNES  V.    Willcox. 

{NoHhiulle.       February   4,    1896.) 

1.  Evidence.     Parol  admissible  to  prove  independent  agreement  col- 

lateral to  icritten  contract^  wlieiu 

In  a  suit  by  a  tenant  ag'ainst  his  landlord,  seeking  to  recover  for 
personal  injuries  sustained  by  reason  of  the  dang-erous  con- 
dition of  the  leased  premises,  averring  both  negligence  and 
breach  of  contract  on  the  part  of  the  landlord  in  failing  to  put 
the  premises  in  good  and  safe  condition,  it  is  error  to  exclude 
parol  evidence  tending  to  prove  that  the  landlord,  before  the 
written  lease  was  made,  and  as  inducement  thereto,  promised 
to  put  the  premises  in  good  and  safe  condition,  and  at  the  time 
of  its  execution  gave  assurance  that  this  had  been  done,  there 
being  in  the  written  lease  none  of  the  landlord's  undertakings, 
but  only  the  tenant  s,  and  nothing  in  conflict  with  this  inde- 
X)endent  collateral  agreement.     {Fost^  pp.  14i^l59.) 

Cases  cited:  Bedford  v.  Flowers,  11  Hum.,  342;  Ellis  in  Hamilton, 
4  JSneed,  512;  Bryan  v.  Hunt,  4  Sneed,  544;  Price  v.  Allen,  9 
Hum.,  702;  McLean  i).  State,  8  Heis.,  22;  Fields  v.  Stun.ston,  1 
Cold.,  40;  Stewart  v.  Insurance  Co.,  9  Lea,  104;  Weisinger  r. 
Bank,  10  Lea,  330;  Insurance  Co.  t'.  Mathews,  8  Lea,  508;  Rail- 
road V.  Gammon.  5  Sneed,  571;  Kearly  v.  Duncan,  1  Head,  400; 
Betts  V.  Demumbrune,  Cooke,  48;  Leineau  v.  Smart,  11  Hum., 
308;  Cobb  v.  Wallace,  5  Cold..  539;  Lytle  x\  Bass,  7  Cold.,  303; 
Vanleer  v.  Fain,  6  Hum.,  104;  Dick  v.  Martin,  7  Hum.,  203; 
Mitchell  r.  Bank,  8  Hum..  210;  Cobb  v.  Oneal,  2  Sneed,  438; 
Bissenger  v.  Guiteman,  6  Heis.,  277;  Hicks  v.  Smith.  4  Lea, 
464;  Smith  v.  O'Donnell,  8  Lea,  408;  Hawkins  v.  Lee,  8  Lea,  42; 
Breeden  v.  Grigg,  8  Bax.,  163;  Waterbury  r.  Russell.  8  Bax., 
162;  Brady  v.  Isler,  9  Lea,  356;  Barnard  v.  Roan  Iron  Co..  85 
Tenn.,  139;  McFarlane  v.  Moore,  1  Overton,  174;  Hogg  v. 
Cardwell,  4  Sneed,  157;  Richardson  v.  Thompson,  1  Hum.,  154; 
7  L.  R.  A.,  33  and  notes;  17  L.  R.  A.,  270  and  notes* 

2.  Same.     Same, 

Where  there  is  any  evidence  tending  to  show  that  an  independ- 
ent parol  agreement,  collateral  to  the  written  contract,  was 
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ent-ered  into  by  the  parties,  it  is  error  to  exclude  such  evidence 
and  withdraw  that  issue  of  fact  from  the  jury.  {Post,  pj). 
159,  m.) 

Cases  cited  and  approved:  Cobb  v.  Wallace,  5  Cold.,  540;  Stewart 
t\  Insurance  Co.,  9  Lea,  104,  il2. 

3.  Laijdlobd  and  Tenant.     LUtbility  of  landlord  leasing  dangerous 
premises. 

If  a  landlord  lease  premises  which  are,  at  the  time,  in  a  danger- 
ous condition,  he  will  be  liable  for  damages  that  may  result 
therefrom  to  his  tenant,  if  he  knew  of  such  unsafe  condition 
of  the  premises  and  concealed  the  fact,  or  if  by  reasonable 
care  and  diligence  he  could  have  known  it,  provided  the  tenant 
has  exercised  reasonable  care  and  prudence  for  his  own  pro- 
tection against  the  effects  of  his  landlord's  wrongful  act. 
[Post,  pp.  160-162.) 

Cases  cited  and  approved:  Young  v.  Bransford,  12  Lea,  244;  5  N. 
E.  Rep.,  248;  44  Am.  Rep.,  499;  19  Am.  Rep.,  164;  50  Am.  Dec, 
780;  59  Am.  Dec,  733;  67  Am.  Dec,  404;  50  Am.  Rep.,  659;  105 
Mass..  477;  12  Am.  St.  Rep.,  778;  18  Am.  St.  Rep.,  431;  15  Am. 
St.  Rep.,  199. 

Cases  cited  and  distinguished:  Southern  Oil  Works  v.  Bickford, 
14  Lea,  657;  Banks  v.  White,  1  Sneed,  614. 


■!■':< 

•V. 


'^ 


( 


FROM     DAVIDSON. 


Appeal   in   error   from    Circuit    Court   of    Davidson 
County.      J.    W.    Bonner,    J. 

H.     Parks,     E.     A.     Price,     J.     W.     Gaines    for 
Hines.  ^ 


R.    T.    Smith,    R.    McP.    Smith   for   Willcox. 


fe 


Wilkes,    J.       This    is    an    action   for    damages   for 
personal   injuries   sustained    by   the   plaintiff    while   oc- 
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cupying  the  house  of  defendant  as  his  tenant.  The 
cause  was  heard  before  the  Court  and  a  jury,  and 
there  was  a  verdict  for  the  defendant  and  judgment 
against  plaintiff  for  costs,  and  she  has  appealed  and 
assigned  errors.  The  plaintiff,  with  several  members 
of  her  family  and  boarders  in  the  house,  was  injured 
by  the  falling  of  a  defective  and  unsafe   back   porch. 

There  are  two  counts  in  the  declaration,  the  first 
alleging,  in  substance,  that  defendant  contracted  that 
the  house  should  be  put  in  safe  and  tenantable  con- 
dition before  the  rental  contract  was  made,  and  that, 
at  the  time  the  contract  was  closed,  the  defendant's 
agent  represented  and  stated  that  it  had  been  put 
in  a  safe  and  tenantable  condition,  as  had  been  pre- 
viously promised  and  agreed.  The  second  count  al- 
leges, in  substance,  that  the  house  was  in  an  unsafe 
and  dangerous  condition  when  plaintiff  rented  it  from 
defendant,  and  that  defendant  and  his  agent  knew 
of  this  fact  and  concealed  it  from  her,  and  that  it 
was   not   known   to   her. 

The  pleas  were,  in  effect,  a  general  denial  of  the 
truth  of  the  matters  alleged,  not  guilty,  and  con- 
tributory negligence.  There  was  what  is  termed  a 
rental  contract,  signed  by  the  parties,  in  the  *  words 
and    figures   following: 

'«  Nashville,   September   28,    1892. 

**A.  V.  S.  Lindsley,  agent,  has  this  day  rented  to 
M.  P.  Hines  and  wife,  Lucy  S.  Hines,  the  two- 
story    dwelling    house    on    the    southwest    corner    of 
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Church  and  McLemore  streets  for  one  year  from 
October  1,  1892,  to  October  1,  1893,  for  $60  per 
month,  payable  monthly,  in  advance.  To  secure 
payment  of  said  sum,  said  M.  P.  Hinges  and  wife 
have  this  day  executed  twelve  notes,  payable  to  A. 
V.  S.  Lindsley,  agent,  falling  due,  one  October  1, 
1892,  and  one  on  the  first  of  each  month  thereafter 
till  the  twelve  notes  are  paid.  M.  P.  Hines  and 
wife  further  agree  and  bind  themselves  to  keep  said 
premises  clean  and  in  a  sanitary  condition  satisfac- 
tory to  the  city  authorities.  Should  any  of  the 
above  notes  remain  due  and  unpaid,  A.  V.  S.  Linds- 
ley, agent,  reserves  the  right  to  re-enter  and  take 
possession  or  to  enter  suit  for  collection  of  all  notes 
unpaid.  A.  V.  S.  Lindsley,  agent,  also  reserves 
the  right  to  re-enter  and  take  possession  of  said 
premises  should  M.  P.  Hines  and  wife  fail  to  keep 
said   property   in   a   good   sanitary  condition. 

*' (Signed)     A.    V.    S.    Lindsley,    Agents 

<'By   J.    T.    Lindsley, 

^'M.    P.    Hines, 

«*L.    S.    Hines." 

During  the  rental  year  M.  P.  Hines,  the  hus- 
band, died,  and  L.  S.  Hines,  his  widow,  continued 
to  occupy  the  premises  under  the  same  contract  pre- 
viously made  with  her  and  her  husband,  and  the 
injuries   occurred   after   his   death. 

The  case  has  been  most  ably  and  elaborately  ar- 
gued on  both '  sides,  and  a  vast  array  of  authorities 
have  been   collected   and   commented    upon.       We    can 
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onlv  notice  the  salient  features,  which  must  deter- 
mine  the  decision  of  the  case,  leaving  many  others 
untouched. 

The  trial  Judge  excluded  from  the  jury  all  evi- 
dence offered  by  plaintiff  to  show  that  defendant 
made  any  promise  or  agreement  to  put  the  prem- 
ises in  goo<l  and  safe  condition  before  the  rent  con- 
tract was  signed,  and  all  evidence  as  to  statements 
made  that  the  premises  had  been  put  in  safe  and 
tenantable  condition  at  the  time  and  contemporaneous 
with  the  signing.  This  is  assigned  as  error.  In 
excluding  the  evidence,  the  Court  said  it  was  done 
because — 

*'l.  It  goes  to  alter  the  terms  of  a  written 
lease   to   plaintiff. 

**2.  It  attempts  to  introduce  a  warranty  of  the 
condition  of  the  premises  at  the  time  of  the  demise, 
when    no   such   warranty   is   contained   in   the   lease. 

'*3.  Because  the  complaint  made  by  plaintiff  of 
the  condition  of  the  premises  had  no  reference  to 
the  condition  of  the  porch  or  its  insecurity  at  or 
before  the  time  the  lease  was  executed,  said  com- 
plaint relating  only  to  minor  matters,  such  as  the 
accumulation  of  dirt  on  the  premises,  the  absence 
of  glass  from  the  windows,  and  the  absence  of 
grates  from  some  of  the  fireplaces  in  the  house. 
Witness   has   testified   to   nothing   else. 

**4.  The  promise  alleged  to  have  been  made  by 
defendant's  agent  to  put  the  place  in  repair,  or  the 
representations   that    the    place    had   been    put    in    re- 
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j)air,    must    l)e    held    to    have    reference    only   to    the 
previous    complaints   made   by    the   defendant." 

The  plaintiff  excepted  td  the  action  of  the  Court. 
Taking  up  these  grounds  of  exception  to  the  trial 
Judge's  action,  we  will  examine  them  in  the  light 
of  the    facts   of   this   case. 

The     general    rule    is    that    parol    evidence    is    not 

admissible   to  contradict  a  written   agreement,    whether 

simple    or    by    deed.       Bedford  et   aL    v.    Flotoers^    11 

Hum.,      242;     Ellh    v.     HamUton,     4      Sneed,      512; 

Bryan     v.     Ilant^    4     Sneed,    544;    Price    v.    Alien,,    9 

Hum.,     702;    McLean    v.     The     State,     8     Heis.,     22; 

Fields    v.    Sttmston,    1    Cold.,    40;     Stewart    v.    In-xu?*- 

aitre    Co,,    9    Lea,    104;     Weishiger  v.    Bank,    10    Lea, 

330;    Inmirance    Co.    v.    Mathev^s,    8    Lea,    508;    Rail- 

rrmd  V.    Gammon,    5    Sneed,    571;    Kearly   v.    Duncan. 

1    Head,    400. 

But  this  rule  does  not  apply  in  cases  where  the 
)>aroI  evidence  in  no  way  contradicts  or  alters  the 
terms  of  the  written  contract,  but  tends  to  establish 
an  independent  or  collateral  agreement  not  in  conflict 
with  it.  Bett<  V.  Demuird)rxine,  Cooke,  48;  Lelneau 
v.  Smart,  11  Hum.,  308;  Cobl  v.  Wallace,  5  Cold., 
539;  Lytle  v.  Ba.'<s,  7  Cold.,  303;  Stewart  et  al, 
V.  In-sHrance  Co.,  9  Lea,  104;  Vanleer  v.  Fain,  6 
Hum.,  104;  Ferguson  v.  Rafftrty,  6  L.  R.  A.,  32, 
notes;  Durh'ui  v.  CoUelgh,  17  L.  R.  A.,  270,  and 
notes. 

Nor    does    it    apply    in   cases    where    the    original 
contract   was   verbal    and   entire,    and   a    part   only   of 
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it  was  reduced  to  writing.  1  Greenl.  on  Ev.,  Sec. 
284^^,  15th  Ed.;  1  Starkie  on  Ev.,  267;  Vanleer  v. 
Fuhi,  6  Hum.,  104;  D!cR  v.  Martin,  7  Hum.,  263; 
3ntch('U  V.  Bank,  8  Hum.,  216;  Lelneau  v.  Snwrt, 
11  Hum.,  308;  Cobh  v.  Oneal,  2  Sneed,  438;  Cobb 
V.  Wallace,  5  Cold.,  539;  Bryan  v.  Hunt,  4  Sneed, 
543;  Lytle  v.  Ba»H,  7  Cold.,  303;  Bianenger  v. 
Guitenian,  6  Heis.,  277;  Ilick^  v.  Smith,  4  Lea,  464; 
Smith  V.  0\Donn(U,  8  Lea,  468;  Ilawkins  v.  Ze^, 
8  Lea,  42;  Bre4iihn  v.  Grigg,  8  Bax.,  163;  Water- 
bury  V.  HuHsell,  8  Bax.,  162;  Brady  v.  /•^/t^r,  9  Lea, 
356;    Barnard  v.    ^/?«n  //^a/i    CV>.,    1   Pick.,    139. 

Parol  evidence  is  admissible  as  to  collateral  mat- 
ters not  varying  the  terms  of  the  writing,  such  as 
fraud  in  the  soundness  of  an  article,  when  the  writ- 
ten warranty  extends  only  to  title.  McFarlane 
V.  Moore,  1  Overton,  174;  Lyth  <£  Patterson  v. 
Ba^H,  7  Cold.,  303.  Or  when  fraudulent  represen- 
tations were  made  in  negotiating  the  contract.  Bar- 
nard  v.  Roan  Troii  Co,,  1  Pick.,  139.  Or  when 
representations  and  statements  are  made  as  induce- 
ments to  the  contract,  and  form  the  basis  or  con- 
sideration of  it.  Waterbury  v.  RuHsell,  8  Bax.,  162; 
-^^W   V.     CardjccU,    4    Sneed,    157. 

In  Betta  V.  Demumbrane,  Cooke,  48,  the  written 
contract  was  for  the  rent  of  a  tavern.  It  was  per- 
mitted to  hQ  shown  by  parol  that  the  landlord  agreed 
to  erect  a  kitchen  on  the  ground,  that  this  was  an 
inducement  to  rent  the  tavern,  and  only  part  of  the 
contract   was   in   writing. 
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In  Vanlee>*  v.  JFam,  6  Hum.,  104,  it  was  held 
that  in  a  written  contract  for  the  hire  of  a  slave, 
parol  evidence  could  be  introduced  to  show  that  one 
of  the  terms  of  the  hiring  was  that  the  slave  should 
not   be    removed   out   of   the   county. 

In  Leiiieaic  v.  Smart,  11  Hum.,  308,  there  was 
a  written  contract  for  the  sale  of  a  tavern.  It  was 
permitted  to  show  by  parol,  as  part  of  the  same 
agreement  and  inducement  to  it,  that  the  vendor 
would  close  up  another  tavern  he  owned  in  the 
same   town. 

In  Dick  V.  Marthu  7  Hum.,  263,  parol  evidence 
was  allowed  to  prove  an  agreement  to  waive  demand 
and  notice  of  negotiable  paper,  although  made  at  the 
time  of  the  indorsement,  which  was  full  and  dated. 
In  Mitchell  v.  Bank,  8  Hum.,  216,  it  was  per- 
mitted to  be  shown  by  parol  that  the  cashier  of  a 
bank  informed  the  directors  that  one  of  the  makers 
had  promised  tiie  indorser's  name  on  the  note,  the 
evidence   being   treated   as    part   of   the   i^es   ge^^tije. 

In  Cobb  V.  Oneal,  2  Sneed,  439,  there  was  a 
written  warranty  of  the  soundness  of  a  slave.  It 
was  permitted  to  show  by  parol  that  the  vendee 
agreed  to  look  to  a  third  person,  and  not  to  the 
warrantor,  in  case  of  a  breach,  in  consideration  of 
an  abatement  in   price. 

In  Bryan  v.  Hunt,  4  Sneed,  543,  it  was  held 
that  the  general  rule,  excluding  parol  evidence,  has 
no  application  to  agreements  made  subsequent  to  the 
execution   of  the   written   contract. 
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In  CM  V.  Wallace^  5  Cold.,  539,  there  was  a 
Avritten  contract  for  the  hire  of  a  coal  barge.  It 
was  allowed  to  prove  by  parol  that  it  was  hired 
for  one  particular  purpose  and  trip  only,  and  the 
question  whether  the  writing  embraced  the  whole 
contract   was   for   the   jury. 

In  Lyth  v.  Baj^a^  7  Cold.,  303,  a  note  was 
given  for  a  sawmill.  It  was  permitted  to  show,  as 
a  separate  collateral,  substantive  agreement  that  the 
vendor   warranted   the   sawmill. 

In  Bl'Hsinger  v.  Guiteman^  6  Heis.,  277,  it  was 
held  that  it  was  competent  to  show  by  parol  that 
at  the  time  a  promissory  note  was  executed,  it  was 
agreed  it  should  be  held  for  nothing  on  the  happen- 
ing  of   a   specific   condition. 

In  II!4)hi  v.  Smithy  4  Lea,  463,  there  was  a 
mortgage,  and  it  was  permitted  to  show  by  parol 
that  Thomas  should  have  priority  when  it  was  satis- 
fied,   though   the   mortgage   did   not   so   provide. 

In  IIav)klns  v.  Lee^  8  Lea,  42,  it  was  allowed 
to  add  terms  to  a  written  contract  by  parol,  to  the 
effect  that  plaintiff  was  to  w^ork  at  a  particular 
place,  and  not  remove  his  tools  therefrom,  and  other 
conditions. 

In  Smith  V.  O^ Dojinell^  8  I^a,  468,  it  was  held 
that  a  contract  might  be  part  in  writing  and  part 
in  parol,  and  in  such  case  parol  evidence  was  ad- 
missible. 

In   Breeden   v.     Grlgg^    8    Bax.,    163,    it    was    held 
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that  parol  evidence  is  admissible  to  prove  conditions 
upon    which   a   written   contract  was   made. 

In  Waterhury  v.  Huffsellj  8  Bax.,  162,  there  was  a 
sale  of  corn  contract  in  writing.  It  was  permitted 
to  l>e  shown  by  parol  that  the  corn  was  represented 
to  be  sound  as  an  inducement  to  the  written  con- 
tract. 

In  Brady  v.  Isle'i\  9  Lea,  357,  it  was  held  that 
parol  proof  may  be  allowed  to  show  whether  a  writ- 
ten contract  was  in  fact  made,  or  whether  it  was 
to  take  effect   only   on   certain   conditions. 

In  Barnard  v.  Roan  Iron  Co,^  85  Tenn.,  it  was 
held  that,  in  a  proceeding  by  a  vendor  to  rescind  a 
contract  for  the  «sale  of  land,  on  the  ground  of  fraud, 
parol  evidence  of  the  fraudulent  representations  of  the 
vendee,  made  in  negotiating  the  contract,  is  admissible, 
the  purpose  being  to  show  that  the  vendor  was  en- 
trapped into  an  agreement  that  he  otherwise  would 
not  have    made. 

The  general  rule,  as  well  as  the  different  cases  in 
which  it  does  not  so  apply  as  to  exclude  parol  evi- 
dence, is  forcibly  stated  and  fully  commented  on  in 
Fergmon  v.  Bafferty,  7  L.  R.  A.,  33  and  notes; 
Durkin    v.     Cohleigh^    17    L.    R.    A.,    270    and    notes. 

It  must  be  admitted  that,  in  the  multitude  of 
exceptions  to  the  general  rule,  much  confusion  has 
arisen,  not  only  in  our  State,  but  elsewhere,  so  that 
the  exact  limit  to  be  placed  upon  the  exceptions 
depends  not  only  upon  the  peculiar  facts  of  each 
case,    but    also,    to    some    extent,     upon     the     peculiar 
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cast  of  thought  of  the  individuals  composing  the 
Court,  as  is  substantially  said  in  Richardson  v.  Tlurnip- 
8071 J    1    Hum.,    154. 

Nevertheless,  the  exceptions  are  as  well  sustained 
and  based  upon  authority  as  is  the  general  rule, 
and  there  remains  only  the  application  of  the  rule 
and  its  exceptions  to  each  case  as  it  arises.  Look- 
ing to  the  case  as  presented  in  this  record,  it  is 
evident,  at  a  glance,  that  the  written  contract  set 
out  only  relates  to  the  obligation  and  undertaking 
imposed  upon  the  tenant,  and  it  makes  not  the  re- 
motest reference  to  any  act  to  be  done  or  obligation 
assumed  or  representation  made  by  the  landlord,  so 
that  if  the  landlord  agreed  to  do  anything  to  the 
premises  to  make  them  safe,  or  represented  that  he 
had  made  them  safe,  which  induced  the  plaintiff  to 
make  the  contract,  or  which  was  to  be  a  part  of 
the  contract,  it  was  not  embraced  in  the  writing. 
Indeed,  the  record  shows  that  not  all  the  require- 
ments made  of  the  tenant  are  embraced,  for  the  parol 
evidence,  as  well  as  the  note  filed,  shows  that  it 
was  one  of  the  vital  terms  of  the  contract  that  Mrs. 
Hines  should  bind  her  separate  estate  for  the  pay- 
ment of  the  notes,  and  that  she  did  attempt  to  do 
so  in  the  notes.  This  was  an  independent  collateral 
agreement  to  the  contract  of  rcmtal,  and  an  induce- 
ment  to  make  it  not  embraced  in  the  lease  contract 
which   was   written. 

We  are  of  opinion  it  was  error  to  exclude  evi- 
dence  tending  to   show   that    the   defendant   agreed   to 
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put     the    premises    in    safe    condition,    if    such    were 
made    before    the    contract   was    closed,    and    also   evi- 
dence    tending    to    show    that,    at    the    time    the    con- 
tract   was   signed,    defendant   or   his   agent   represented 
that   they  had  been  put  in  a  safe  condition,   as  prom- 
ised.      The    learned     trial    Judge,     however,     excluded 
the     evidence   'also    upon    another    ground,     and    that 
was    because,    in   his   opinion,   the  evidence  offered   did 
not   go   to    the    extent   of    setting    up   a    distinct   col- 
lateral   agreement  to   make   the    premises    safe,    or   an 
assurance    that    they   had    been    made    safe,    but    that 
the  evidence  only  went   to   show  complaints  about   the 
sanitary   condition   of    the    premises    and    promises    in 
regard   to  the    grates   and   windows   and    other    minor 
details,    and   assurances   only   as   to    them.      The  most 
material   evidence   upon  this  question  is  that  of   plain- 
tiff,  which   is   somewhat  indefinite.      She    does   not,   in 
her     evidence,     mention     the     porch,    and     does    refer 
to     the    windows     and    grates     and     general     sanitary 
condition    of    the    premises;     but    she   also    says    that 
the   promise   was   to   put   the   house   in    good   repair — 
safe   repair. 

The  question  as  to  whether  the  entire  contract 
was  reduced  to  writing,  or  an  independent  collateral 
agreement  was  made,  was  a  question  of  fact,  and 
where  there  was  any  evidence  to  sustain  the  conten- 
tion, it  was  a  matter  for  the  jury  to  determine, 
and  not  foi*  the  Court.  Cobb  v.  Wallace,  5  Col., 
540;  Stewart  v.  Iix^uraixce  Co,,  9  Lea,  104,  112. 
We  think   it  was,   therefore,  error   in   the   trial   Judge 
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to    determine    these    questions    and    exclude    all     evi- 
dence  in   regard   to   them. 

The  Court  charged  the  jury,  among  other  things, 
substantially,  that  if  the  landlord  knew  the  unsafe 
condition  of  the  premises,  and  concealed  the  fact 
from  the  tenant,  and  that  she  did  not  know  of  their 
unsafe  condition,  or  could  not  have  known  by  the 
exercise  of  proper  care  and  diligence,  then  she 
could   recover,    etc. 

It  will  be  noted  that  the  learned  trial  Judge,  in 
this  charge,  makes  the  tenant  responsible  not  only 
for  the  facts  known  to  her,  but  also  such  as  she 
could  have  known  by  the  exercise  of  proper  care 
and  diligence;  but  he  only  holds  the  landlord  respon- 
sible for  his  actual  knowledge,  not  for  such  knowl- 
edge as  he  might  have  had  by  the  exercise  of  proper 
care   and    diligence. 

We  think  the  great  weight  of  authority  is  that, 
if  a  landlord  lease  premisas  which  are,  at  the  time, 
in  an  unsafe  and  dangerous  condition,  he  will  ])e 
lial)le  to  his  tenant  for  damages  that  may  result,  if 
he  knows  the  fact  and  conceals  it,  or  if,  by  rea- 
sonable care  and  diligence,  he  could  have  known  of 
such  dangerous  and  unsafe  condition,  provided  rea- 
sonable care  and  diligence  is  exercised  by  the  tenant 
on  his  part.  Taylor  on  Landlord  and  Tenant,  See. 
175  (7th  Ed.);  Wood's  Landlord  and  Tenant,  Vol. 
2,  p.  854,  and  note;  Sherman  &  Redtield  on  Neg- 
ligence, Sees.  709,  711;  Coman  v.  Sumh'rland^  5 
X.    E.    Rep.,     248;     Cole    v.     Gnthh^s^^    [SK)    Ky.),    44 
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Am.    Rep.,    499;     Cmar  v.    Karutz  (60  N.    Y.,    229), 
19     Am.    Rep.,    164;     City    of   Lowell    v.    Spaulding^ 
50    Am.    Dec,   780,   note;    Woodfall  on  Landlord  and 
Tenant,     12    Ed.,     707;     Godhy    v.    Ilogarty^    20    Pa. 
St.,    387  (59  Am.   Dec,    733);     Carmn  v.    Godley,    26 
Pa.     St.,    Ill    (67    Am.    Dec,    404);    Edwards   v.    K 
}:    i&    IL    R.  JR.   R,    Co,,   98   N.   Y.,    249    (50   Am. 
Rep-,     659);      Gill    v.     Middleton,     105    Mass.,    477. 
The     same    principle    is    held    in    our    own    case    of 
Young    v.    Brannford,    12    Lea,    244,    citing   1    Thomp- 
son   on    Negligence,     317;     Wharton    on    Negligence, 
Sees.    817,    845.      See,    also,    Titalin  v.    Standard   Oil 
Co.y     22    Am.     St.     Rep.,    — ;    Ahem    v.    Steele,     12 
Am.    St.    Rep.,    778;    Maynone  v.    Logan,    18   Am.    St. 
Rep.,    431;    Lindsay   v.    Leighton,    15    Am.    St.    Rep., 
199;     12   Am.   &   Eng.   Enc    L.,   pp.    687,    691,    note. 
This   is   not  in   conflict  with  the   general   rule  that, 
in  the   absence   of   any  stipulation  or  statement,   there 
is  no   warranty   that   the   premises   are  in   a   habitable 
condition,    and    no    obligation    to    repair,    as    held    in 
^oxUhern    Oil    Worlds  v.    Bickford,    14   Lea,    657,    and 
Banhi  v.     White,    1    Sneed    614,    but    the    cases   pro- 
ceed   upon   the   idea    that   the    premises,    when   leased, 
are   unsafe,    and   that   fact   is   known   to   the   landlord, 
and    concealed    by    him    from    the    tenant,    or    might 
have    been    known   by    him    by   the    exercise   of    rea- 
sonable   care    and    diligence.      The    liability   does    not 
arise    upon    any   question    of    contract,    but   upon    the 
obligation   to   the   tenant    not   to   expose    him   to   dan- 
ger of   which  the  landlord   knows,   or  could   know  by 
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reaBonable  care,  nor  is  it  done  away  with  by  the 
fact  that  the  parties  examined  the  premises,  and  the 
tenant  did  not  discover  the  defect  if  he  exercised 
reasonable  diligence.  This  view  of  the  case  was 
presented  in  the  second  count  of  plaintiff^s  declara- 
tion. Upon  this  feature  of  the  case,  the  learned 
trial  Judge  charged  the  jury,  among  other  things: 
^'If  the  plaintiff  had  any  right  to  recover,  her  right 
must  depend  upon  what  took  place  after  the  plain- 
tiff took  possession  of  the  premises  and  before  the 
accident   occurred. ' ' 

Without  going  further  into  the  case,  and  without 
commenting  on  the  vast  array  of  authorities  pre- 
sented by  the  defendants'  attorneys  in  support  of 
the  trial  Judge's  positions,  some  of  which  are  in 
conflict  with  the  views  herein  given,  we  think  the 
judgment  of  the  Court  below  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  Appellee  will 
pay   costs   of  appeal. 
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StENBERG   V,    WlLLCOX. 

(jVashvlUe.     February   4,    1896.) 

Laxdlobd  and  Tenant.     Landlord's  lUMlUy  to  tenant's  guest  for 
injury  resulting  from  unsafe  condition  of  leased  premises. 

Where  unsafe  premises  are  leased,  to  be  used  as  a  boarding'  house, 
the  lessor,  if  he  knew  the  unsafe  condition  of  the  premises,  or 
could  have  known  it  by  the  exercise  of  reasonable  care  and 
diligence,  is  liable  to  the  lessee's  guest  or  boarder  who  has 
sustained  personal  injuries  as  the  result  of  such  unsafe  con- 
dition of  the  premises. 

Cases  cited:  Young  v.  Bransford,  12  Lea,  244;  59  N.  Y.,  28;  66 
Md.,  325;  20  Pa.,  387;  26  Pa.,  11;  8  Gray,  195;  29  N.  J.  L.,  545; 
76  X.  Y.,  92;  66  Cal.,  182;  80  Ky.,  598;  60  N.  Y.,  229;  98  N.  Y., 
249;  2  Salk.,  460;  9  C.  B.,  N.  S.,  377;  L.  R.,  2  C.  P.  Div.,  311;  80 
Maine,  62,  77;  5  Best  &  S.,  78. 


FROM    DAVIDSON. 


Appeal    in    error    from    Second    Circuit    Court    of 
Davidson   CountJ^       Claude   Waller,    J. 

E.   A.   Price,   J.    W.   Gaines,   and  H.   Parkes  for 
Stenberg. 

R.    McP.    Smith  for   Willcox. 

Wilkes,    J.       The    facts    in    this    case,     and    the 
result    of    the    trial    in    the    Court    below,    are    the 


164  NASHVILLE : 


Stenberg  v.  Willcox. 


same,  substantially,  as  in  the  case  of  Ilines  v. 
Willcax^  ante,  p.  148,  except  that  the  'plaintiff,  Mrs. 
Stenberg,  was  a  boarder  in  the  house  which  Mrs. 
Hines  occupied  as  a  tenant  of  defendant,  Willcox. 
She  was  injured  at  the  same  time,  and  by  the  same 
accident,  as  that  which  resulted  in  the  injury  to  Mrs. 
Hines.  The  plaintiffs  have  appealed  and  assigned 
errors.  The  same  errors  are  assigned  as  in  the 
Hines  case,  and  others  specially  applicable  to  this 
and   not  to   that   case. 

We  need  not  go  over  the  ground  already  occu- 
pied in  that  case,  but  merely  content  ourselves  with 
saying,  that  if  plaintiffs  can  recover  at  all  in  this 
case,  it  must  be  upon  the  ground  that  the  landlord 
leased  premises  in  a  dangerous  and  unsafe  condition, 
when  he  knew,  or  might,  by  the  exercise  of  reason- 
able diligence  and  care,  have  known,  of  such  unsafe 
condition,  and  upon  the  further  ground  that  plaintiff 
did  not  know  of  such  unsafe  condition,  and  could 
not  have  known  of  it  by  the  exercise  of  reasonable 
diligence  and  care,  and  not  upon  any  contract  be- 
tween the  defendant  and  Mrs.  Hines  of  which  Mrs. 
Stenberg  may  have  known  nothing,  and  to  which 
she   was   not  a   party. 

The  Court  charged  the  jury  that  *'if  an  owner 
of  a  building  leases  it  while  it  is  in  a  dangerous 
condition,  he  is  liable  to  persons  injured  on  account 
thereof,  provided  such  persons  stand  upon  their 
rights  strictly  as  third  persons.  For  illustration: 
If    a   house   be   rented   where   the   wall   fronting   on   a 
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street  is  in  decayed  and  defective  condition,  and 
during  the  time  of  the  lease  it  falls  upon  a  passer- 
by in  the  street,  then  the  owner  is  liable  for  in- 
juries so  sustained,  but  those  who  claim  upon  the 
ground  that  they  were  invited  into  «  dangerous 
place,  must  seek  their  remedy  against  the  party 
extending  the  invitation.  If  they  are  guests  of  the 
tenant,  or  boarders  of  the  tenant,  then  the  tenant, 
not  the  owner,  must  be  held  liable  for  injuries  to 
such  persons,  even  though  the  defects  existed  when 
the  lease  was  made.  The  reason  of  this  is,"  con- 
tinues the  learned  Judge,  ''that  such  persons  would 
never  have  suffered  injury  from  the  defects  if  they 
had  not  entered  the  premises,  and  such  entry  was 
not  made  at  either  the  request  or  invitation  of  the 
owner,  but  upoji  the  invitation  of  the  tenant,  who 
holds  herself  out  to  the  public  as  a  keeper  of  a 
boarding   or   lodging   house." 

The  language  is  substantially  the  same  as  in 
Sherman  &  Red.  on  Negligence,  Section  711;  but 
the  same  author  says,  in  the  same  section:  "If  the 
landlord  lets  the  premises  for  a  purpose  which  he 
knows,  or  ought  to  know,  it  to  be  unfit  for,  know- 
ing that  strangers  will  be  invited  there,  it  has  been 
held  that  he  is  liable  to  them."  And  the  same 
author  saj^s.  Section  709:  ''Even  the  entire  surren- 
der of  control  by  the  landlord  does  not  relieve  him 
from  liability  to  third  persons  for  defects  which  ex- 
isted  in   the   premises   when   he   parted   with   the   con- 
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trol,  not  even  if  the  tenant  had  agreed  to  make 
repairs, ' '    etc. 

It  clearly  appears  by  the  proof  in  this  case  that 
the  defendant  knew  the  premises  were  to  be  used 
as  a  boarding  house,  recommended  it  for  this  pur- 
pose, and  urged  its  location  near  the  Union  De- 
pot  as   a   desirable   feature   for   this   purpose. 

The  Court  also  charged:  *<It  is  admitted  in  this 
case  that  the  plaintiffs  were  boarders  with  the  ten- 
ant when  injured,  and,  in  consequence,  there  is  no 
liability  to  them  upon  the  part  of  defendant,  upon 
the  ground  that  he  rented  premises  while  in  a  dan- 
gerous and  defective  condition.  So,  as  to  th^t  the- 
ory of  the  case,  you  will  not  inquire,  but  will  find 
for   the   defendant." 

These  charges  are  assigned  as  errors,  among  oth- 
ers. Upon  the  legal  questions  raised  by  these  as- 
signments, the  able  counsel  have  furnished  elaborate 
arguments,    and   have   cited   many   authorities. 

In  the  case  of  Sii)ordH  v.  Edgar^  59  N.  Y.,  28, 
the  owners,  and  not  the  lessees,  of  a  pier,  used  in 
unloading  vessels,  were  held  liable  for  the  injuries 
sustained  by  a  longshoreman,  by  reason  of  defects 
which  existed  at  the  time  of  the  lease.  The  Court 
held  that  the  plaintiff,  being  in  the  employ  of  the 
vessel,  was  there  by  invitation,  and  was  entitled  to 
protection  which  would  result  from  having  the  pier 
in   an   ordinary   state   of    strength   and  security. 

In  Alhert  v.  State,  m  Md.,  325  (6  Cent.  Rep., 
44:7),    plaintiff's    parents   were    drowned    by   reason   of 
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the  defectiveness  of  a  wharf  in  the  occupation  of 
defendant's  tenant.  The  jury  was  charged  that,  if 
they  found  ''that  the  defendant  was  the  owner  of  the 
wharf,  and  that  he  rented  it  out  to  the  tenant,  and 
that  at  the  time  of  the  rentinsr  the  wharf  was  un- 
safe,  and  the  defendant  knew,  or,  by  the  exercise 
of  reasonable  diligence,  could  have  known,  of  its 
unsafe  condition,  and  the  accident  happened  in  con- 
sequence of  such  condition,  then  the  plaintiff  was 
entitled  to  recover."  -Approved,  on  appeal,  as  cor- 
rect. 

In  GodUy  v.  Hogarty^  20  Pa,,  387,  approved  in 
Carsan  v.  Godley^  26  Pa.,  11,  it  was  held  that, 
where  the  owner  of  real  estate  erected  thereon  a 
row  of  buildings,  with  the  intention  of  renting  them 
to  the  government  as  a  bonded  warehouse,  and  with 
the  knowledge  that  they  would  be  obliged  to  stand 
very  great  weight,  he  was  liable  in  damages  for  an 
injury  to  a  person  employed  in  one  of  the  store- 
houses, occasioned  by  its  fall,  after  having  been  so 
rented,  though  the  immediate  cause  of  the  accident 
was  the  storage  of  heavy  merchandise  in  the  upper 
story,  it  appearing  that  the  building  had  been  con- 
structed on  defective  plans  and  of  insufficient 
strength. 

See,  also,  cases  collected  and  digested  in  Ray  on 
Negligence   Im.    Duties,    pages   48-63. 

In  Waggoner  v.  Qermains^  3  Denio,  it  was  held 
that  the  seller  of  premises  upon  which  a  nuisance 
existed  at  the  time  of   sale,  was   liable  on  the  ground 
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that  the  nuisance  existed  when  the  conveyance  was 
made,  and  the  same  principle  is  recognized  in  Suton- 
stall  V.  Banker  et  ah.,  8  Gray,  195,  where  the  Court 
said  that  if  the  nuisance  existed  at  the  time  of  the 
lease,  the  landlord  would  be  liable.  And  in  Durant 
V.  Palmei\  29  New  Jersey  Law,  545,  the  landlord 
was  held  liable  for  a  nuisance  arising  from  the  struc- 
ture  of   the   building. 

Camp  V.  Vi^ood^  76  N.  Y.,  92,  was  a  case  where 
defendant  owned  an  inn  or  boarding  house.  In  the 
third  story  was  a  hall,  which  he  rented  out  to  cer- 
tain parties,  who  used  it  for  the  purpose  of  giving 
a  dance.  Plaintiff  bought  a  ticket  and  attended  the 
ball.  He  left  about  11  o'clock  at  night,  somewhat 
under  the  influence  of  liquor,  and,  instead  of  going 
to  the  ground  floor  leading  to  the  street,  he  walked 
out  through  an  open  door  onto  the  top  of  a  piazza, 
which  had  no  railing  around  it,  and  from  there  steppep 
off  to  the  ground.  Held,  that  the  landlord  was  liable. 
In  Jemen  v.  Sweujert^  Q%  Cal.,  182,  it  was  held  that 
the  owner,  and  not  the  tenant  in  possession,  was  liable 
for  injury  resulting  to  a  third  person  from  the  fall 
of   an   awning   in   front   of   the   building. 

It  is  the  duty  of  the  landlord,  when  he  leases 
the  property,  to  disclose  to  the  tenant  the  true  con- 
dition of  the  same,  and  to  point  out  and  make  known 
to  the  tenant  such  defects  as  he  knows  to  exist  in 
the  premises,  or  which  he  could  know  by  reasonable 
diligence,  and  if  he  fails  to  do  so,  and  the  tenant, 
or    person    relying    upon     his     representations,    is    in- 
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jured,   the  landlord  is  responsible  therefor.     This  prin- 
ciple was  settled  in  Coke  v.  Guthkese,  by  the  Kentucky 
Court.      80   Ky.,    598;    44  Am.  Rep.,  499.     This  was 
an    action  for   damages   resulting  to  appellant,  by  rea- 
son    of    a    defective    privy    floor,    through    which    she 
fell    into   the   vault   below  and   was    injured.     The   pe- 
tition   alleged,    in    substance,    that    the   father    of    the 
plaintiff   had   rented   from   the   defendant   the   premises 
on  which   the  privy  was   situated,   for  one   year,   and, 
at  the  time   he   rented,   the   defendant  knew    the   tim- 
bers   upholding    the   floor    were    unsafe,    but    did    not 
disclose,    but    suppressed    his    knowledge    of    its    con- 
dition from  the  father;    that  neither  she  nor  her  father 
could    discover   the   dangerous    condition   of    the   floor, 
by  reason   of    the   character   of    its   construction;    that 
she   fell   through    the   floor   and   was   precipitated    into 
the  vault  below,   and   was   greatly  damaged   physically 
and  mentally  by  the  fall,  for  which  she  prayed  judg- 
ment for   $10,000   as   damages.     The  Court  said  that, 
"although   the   law   presumes  that  it  was  her  father's 
duty  to  repair,  in  the  absence  of  an  agreemeent  other- 
wise,  still  we  are  of   the   opinion  that  if   the  appellee 
rented   the   premises    knowing    that    the    privy   was   in 
the    condition    alleged,     it    was    his    duty    to    disclose 
his  knowledge,  because  it  was  a  portion  of  the  prem- 
ises, as   all   men   know,  which   would   be   in   daily   use 
by  his  tenant  and  family,  and,  unless  apprised  of  the 
hidden   danger,   they   would  be  inevitably   injured,   and 
the  younger  and  more  helpless  perhaps  lose  their  lives. 
And   if,    as   alleged,    he   failed   to   disclose    his    knowl- 


170  NASHVILLE : 


Stenbergf  v.  Willcox. 


edge,  but  nevertheless  rented  the  dangerous  tenement 
to  the  defendant's  father,  with  whom  she  lived,  he 
is  responsible  for  the  injury  she  received."  To  the 
same  effect  see  the  holding  of  the  New  York  Court 
in  C(emr  V.  Karutz^  60  N.  Y.,  229,  where  the 
landlord  knowingly  rented  to  the  tenant  premises 
infected  by  a  contagious  disease  without  notifying 
the  tenant  thereof.  The  landlord  was  held  to  be 
liable,  in  a  case  where  the  disease  was  communi- 
cated,   for   the   damages   sustained. 

In  Edwards  v.  N.  T.  <&  IL  R.  E,  Co.,  98 
N.  Y.,  249,  it  was  held  that  it  is  the  duty  of 
the  landlord  to  disclose  to  the  prospective  tenant  any 
defective  condition  from  which  danger  or  accident  is 
likely  to  arise.  The  Court  say:  "If  he  demise 
the  premises,  knowing  that  they  are  dangerous  and 
unfit  for  the  use  they  are  hired  for,  and  fails  to 
disclose  their  condition,  he  is  guilty  of  negligence, 
which  will,  in  many  cases,  impose  responsibility  upon 
him.  If  guilty  of  negligence  or  other  delictum, 
which  leads  directly  to  the  accident  and  wrong  com- 
plained of,  he  is  liable;  if  not  so  guilty,  no  liabil. 
ity  attaches  to  him.  If  he  lets  a  building  for 
a  warehouse,  knowing  that  it  is  weak  and  so  im- 
perfectly constructed  that  the  floors  will  break  down 
from  the  weight  necessarily  to  be  placed  upon  them, 
his  negligence  imposes  a  liability  upon  him  for  the  in- 
jury to  the  person  or  property  of  anyone  who  may 
lawfully  be  upon  the  premises,  using  them  for  the 
purpose     for     which     they     were     demised.       If     one 
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builds  a  house  for  public  ainuHements  or  entertain- 
ments, and  lets  it  for  those  purposes,  knowing  that 
it  is  so  imperfectly  and  carelessly  built  that  it  is 
liable  to  go  to  pieces  in  the  ordinary  use  for  which 
it  is  designed,  he  is  liable  to  the  persons  injured 
for  his  carelessness.  And  this  rule  of  responsibil- 
ity goes  far  enough  for  the  protection  of  lessees 
and   the   public  generally." 

In  the  case  of  Aheam  v.  State ^  115  N.  Y., 
numerous  cases  are  cited  by  Earle,  Justice,  holding 
that  if  the  landlord  lease  premises  with  a  nuisance 
on  them,  he  will  be  responsible  in  damages.  In 
support  of  this  position,  the  learned  Judge  cites 
the  case  of  Roswell  v.  Prior ^  2  Salk.,  460,  where 
a  tenant  for  years  erected  a  nuisance,  and  after- 
wards made  an  under  lease,  and  the  question  was 
whether,  after  a  recovery  against  the  first  tenant 
for  years  for  the  erection,  an  action  would  lie 
against  him  for  the  continuance,  after  he  had 
made  an  under  lease,  and  it  was  held  that  it  would, 
*'for  he  transferred  it  with  the  original  wrong,  and 
his  demise   affirms  the   continuance   of    it." 

Again,  '4n  Todd  v.  Flight,  9  C.  B.,  N.  S., 
377,  it  was  held  that  an  action  lies  against  the 
owner  of  premises  who  let  them  to  a  tenant  in  a 
ruinous  and  dangerous  condition,  and  who  causes 
and  permits  them  to  remain  so  until,  by  reason  of 
the  want  of  reparation,  they  fall  upon  and  injure 
the  house   of    an   adjoining   owner." 

Again,     in    Nehon    v.    Liverpool   Brexoery     Co.y    L. 
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R.,  2  C.  P.  Div.,  311,  it  was  held  that  a  land- 
lord is  liable  for  an  injury  to  a  stranger  by  the 
defective  repair  of  demised  premises  only  when  he 
contracted  with  the  tenant  to  repair,  or  where  he 
has  been  guilty  of  misfeasance — as,  for  instance,  in 
letting  the  premises  in  a  ruinous  condition — and  that, 
in  all  other  cases,  he  is  exempt  from  responsibility 
for  accidents  happening  to  strangers  during  the  ten- 
ancy. 

Again,  in  Woodfalls  on  Landlord  and  Tenant 
(13th  Ed.),  735,  it  is  said:  ''As  regards  the  liabil- 
ity of  landlords  to  third  persons,  it  may  be  taken 
as  a  general  rule  that  the  tenant,  and  not  the  land- 
lord, is  liable  to  third  persons  for  any  accidents  or 
injuries  occasioned  to  them  by  the  premises  being 
in  a  dangerous  condition.  The  only  exception  to  the 
rule  appears  to  arise  when  the  landlord  has  either 
(1)  contracted  with  the  tenant  to  repair,  or  (2) 
where  he  lets  the  premises  in  a  ruinous  condition, 
or  (3)  where  he  has  expressly  licensed  the  tenant  to 
do   acts   amounting   to   a   nuisance." 

Again,  in  Nugent  v.  Boston^  C,  d;  3f.  R,  Co,, 
80  Maine,  62,  77  (5  New  Eng.  Rep.,  865),  Virgin, 
J.,  writing  the  opinion,  said:  *'It  is  settled  law 
that  where  the  owner  lets  premises  which  are  in  a 
condition  which  is  unsafe  for  the  avowed  purpose 
for  which  they  are  let,  or  with  a  nuisance  upon 
them  when  let,  and  receives  rent  therefor,  he  is 
liable,  whether  in  or  out  of  possession,  for  the  in- 
jury which   results   from   their   state   of   insecurity,    to 
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persons  lawfully  upon  them;  for  by  reason  of  the 
letting  for  profit  he  authorizes  the  continuance  of 
the  condition  they  were  in  .when  he  let  them,  and 
he   is   therefore   guilty   of   misfeasance." 

Again,  in  the  case  of  Gandy  v.  Juhher^  5  Best 
&  S.,  78,  the  owner  of  premises,  attached  to  which 
was  an  area,  let  the  same  to  a  tenant  from  year 
to  year,  and  died,  having  devised  the  proj^rty,  with 
an  iron  grating  over  the  area  improperly  constructed 
and  out  of  repair,  so  as  to  amount  to  a  nuisance, 
to  the  defendant,  who,  having  notice  of  the  nuisance, 
suffered  the  tenant  to  remain  in  occupation  of  the 
premises  upon  the  same  terms  as  before,  receiving 
the  rent,  and  it  was  held  that  he  was  liable  for 
the  damage  caused  by  the  nuisance,  on  the  ground 
that  he  had  relet  the  premises  with  the  nuisance 
thereon. 

Again,  quoting  from  Wood's  Landlord  and  Tenant 
(2d  Ed.,  p.  1297):  '^The  landlord's  right  of  posses- 
sion being  suspended  during  the  term,  it  follows  that 
his  liabilities  in  respect  to  the  possession  are  also 
suspended,  except  as  to  such  matters  or  defects  in 
the  premises  as  existed  when  the  premises  were  let, 
arising:  from  the  manner  of  use  or  defective  con- 
struction.  If  a  nuisance  existed  upon  the  premises 
at  the  time  of  the  demise,  the  landlord,  as  well  as 
the  tenant,  is  liable  for  the  damages  resulting  there- 
from, although  it  only  becomes  a  nuisance  by  the 
act  of  the  tenant  w^hile  using  it  for  ordinary  pur- 
poses."     This   we   understand    to    be    the    holding  of 
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this  Court  in  Young  v.  Bran»fi/rd^  12  Lea,  244, 
citing  1  Tbompson  on  Negligence,  317;  Wharton  on 
Negligence,  Sec.  817.  See,  also,  collation  of  au- 
thorities holding  the  same  doctrine  in  12  Am.  & 
Eng.  Enc.  L.,  pp.  690-1,  and  notes;  Taylor's  Land- 
lord &  Tenant,  Sec.  175  (8th  Ed.);  Sherman  and 
Redfield   on   Negligence,    Sees-    175,    175«. 

We  think  there  was  error  in  the  charge  of  the 
learned  trial  Judge  upon  the  liability  of  the  land- 
lord to  plaintiff  under  the  facts  of  this  case,  and 
the  judgment  is  reversed  and  cause  remanded  for  a 
new  trial.  The  appellee  will  pay  the  costs  of  the 
appeal. 
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Phipps  V.    Burnett. 
{NmhviUe,      February   4,    1896.) 

1.  Pauper  Oath.     Administered  by  Justice  of  the  Peace. 

A  pauper  oath  in  lieu  of  prosecution  bond  for  suit  and  attachment 
instituted  in  the  Circuit  Court,  may  be  taken  before  a  Justice  of 
the  Peace.     {Post,  pp.  175^177,) 

Code  construed:  §?  398,  3912  (M.  &  V.);  §?343,  3193  (T.  &  S.). 

Case  cited  and  approved:  Knoxville  Iron  Co.  v.  Smith,  86  Tenn.,  45. 

Case  cited  and  overruled:  Graham  v.  Caldwell,  8  Bax.,  69. 

2.  Attachment.     Affidavit, 

An  affidavit  is  sufficient  which  states  the  grounds  for  attach- 
ment to  the  best  of  affiant's  knowledge  and  belief.  (Post,  p. 
177.) 

Case  cited  and  approved:  Bank  v.  Berry,  2  Hum.,  443. 

Cited  and  distinguished:  Nelson  v,  Fuld  &  Co.,  89  Tenn.,  466. 


FKOM     GRUNDY. 


Appeal    in    error    from    Circuit    Court   of    Grundy 
County.      M.    D.    Smallman,    J. 

J.    K.    P.    Pearson,    for    Phipps. 

A.    B.    WooDARD   for    Burnett. 

McAlister,    J.       The    plaintiff    sued   the   defendant 
in    the   Circuit    Court    of    Grundy   County    to    recover 
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damages  for  breach  of  marriage  contract.  An  an- 
cillary attachment  was  at  the  same  time  sued  out 
and  levied  upon  real  estate  and  other  property  be- 
longing to  defendant.  The  original  summons,  as 
well  as  the  ancillary  attachment,  were  both  issued 
by  the  Clerk  of  the  Circuit  Court  of  Grundy 
County,  but  ujwn  the  pauper's  oath,  which  was 
taken  and  subscribed  by  the  plaintiff  before  a  Jus- 
tice of  the  Peace  of  said  county.  The  defendant 
moved  to  quash  the  writ  and  discharge  the  attach- 
ment, upon  the  ground  that  the  oath  prescribed  for 
poor  persons  should  have  been  taken  and  subscribed 
before  the  Clerk  of  the  Circuit  Court.  It  was 
ruled  by  this  Court  in  KnoorriHlh  Iron  Coinpany  v. 
Smithy  86  Tenn.,  45,  that  a  pauper  oath  in  lieu  of 
prosecution  bond  is  sufficient,  though  taken  before 
the  Clerk  of  a  Court  of  this  State  other  than  that 
in  which  the  suit  is  instituted.  The  form  of  oath 
prescribed  for  poor  persons  is  set  out  at  §  3912 
of  M.  &  V.  Code.  As  observed  by  Judge  Turney 
in  the  case  last  cited,  viz. :  '  *  There  is  no  desig- 
nation of  the  official  before  whom  the  oath  is  to 
be  taken.  .  .  .  The  statute  having  made  no 
restriction  or  limitation,  we  can  make  none."  Sec- 
tion 398  of  M.  &  V.  Code  provides,  viz.:  '^ Every 
Justice  is  a  conservator  of  the  peace  in  his  county, 
and  has  authority  therein  to  administer  oaths,  when 
required  by  law,  unless  the  power  is  expressly  in- 
trusted to  some  other  officer,"  etc.  As  already 
seen,    the    power    to    administer    and    authenticate    the 
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oath  prescribed  for  poor  persons  has  not  been  in- 
trusted to  any  special  officer,  and  it  follows  that  it 
is  such  an  oath  as  may  be  made  and  subscribed 
liefore  a  Justice  of  the  Peace.  The  Circuit  Court 
was,  therefore,  in  error  in  holding  that  the  pauper's 
oath  in  this  case  was  insufficient.  The  case  of 
GraJiaiii  V.  Cald\neU^  8  Bax.,  69,  so  far  as  it  is 
in    conflict    with   this   holding,    is   overruled. 

It  was  also  assigned  as  a  ground  to  discharge 
the  attachment  that  the  affidavit  upon  which  it  was 
issued  recited  that,  ''to  the  best  of  her  knowledge 
and  belief,  defendant  .  .  .  has  fraudulently  dis- 
posed of  his  property,  or  is  about  to  fraudulently  dis- 
|)ose  of  it, '  so  that  the  ordinary  process  of  law  cannot 
be  served  on  it,"  without  averring,  as  a  matter  of 
fact,  that  he  has  made,  or  is  about  to  make,  such 
fraudulent  disposition.  It  is  claimed  that  the  state- 
ment in  the  affidavit  means  only  that  information 
has  been  had  and  the  belief  exists.  The  effort  is 
made  to  bring  this  case  within  the  rule  laid  down 
in  JSehon  v.  Fuld  <J&  Cb.,  89  Tenn.,  466,  where 
the  allegation  was  ''that  complainant  is  informed 
and  believes  that  said  Fuld  &  Co.  have  fraudulently 
disposed  of,  or  are  about  fraudulently  to  dispose  of, 
their  property."  In  the  present  case,  the  allega- 
tion is  that  to  the  best  of  her  knowledge  and  be- 
lief, which  is  entirely  sufficient  under  the  authorities. 
Bank  v.    Bein^y^    2    Hum.,    443. 

For  the  errors  indicated,  the  judgment  is  reversed, 

and  cause   remanded. 

12—12  r 
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State   v.    Davidson  County. 

{Nadivilh\      February   4,    1896.) 

1.  Cbiminal  Costs.     County's  lUMlity  to  State. 

A  county  is  not  liable  to  the  State  for  costs  which,  upon  a  com- 
muted sentence  for  felony,  are  worked  out  in  the  county  work- 
house. But  the  county  is  liable  if  such  costs  are  paid  in  cash 
or  its  equivalent.     {Post,  VV'  179-181.) 

Act  construed:  Acts  1891,  Ch.  123,  J  12. 

Case  cited:  State  v.  Sibley,  4  Lea,  738. 

2.  Tax  on  Litigation.     County's  lUibility  to  State. 

A  county  is  not  liable  to  the  State  for  the  State  tax  on  litigation 
attaching  to  a  conviction  for  misdemeanor,  when  the  defendant, 
upon  payment  of  fine  and  costs  into  the  county  treasury,  in 
cash,  is  discharged  without  payment  of  the  State  tax  on  litiga- 
tion.    {Post,  VV-  181,  1S2-) 

Case  cited:  Ex  parte  Griffin,  88  Tenn.,  547. 

3.  Fines.     County's  UahUity  to  State, 

A  county  is  liable  to  the  State  for  a  fine  paid  into  its  treasury  in 
cash  upon  a  commuted  sentence  under  an  indictment  charging 
a  felony.     (Post,  pp.  182-184.) 

Code  construed:  J  6077  (M.  &  V.),  {  5236  (T.  &  S.) 


FROM     DAVIDSON. 


Appeal    in    error    from    Second    Circuit    Court    of 
Davidson   County.       Claude   Waller,    J. 
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Attorney-General  PIckle  and  J.  H.  Acklen  for 
State. 

J.  B.  Brown,  W.  D.  Covington,  and  Lellyett 
&   Bare   for   Davidson  County. 

McAlister,  J.  This,  suit  was  instituted  on  be- 
half of  the  State  to  recover  certain  fines,  taxes, 
and  costs  alleged  to  be  due  it  from  the  county  of 
Davidson.  A  demurrer  was  interposed  in  behalf  of 
the  county,  which  was  sustained  by  the  Circuit 
Judge,  and  the  suit  was  dismissed.  The  State  ap- 
pealed, and  errors  are  assigned.  The  declaration 
contains  three  counts,  in  which  diiferent  claims  are 
alleged,    and   these   will   be   considered   seriatim. 

It  is  alleged  in  the  first  count  that,  on  Decem- 
ber 4,  1894,  Julius  Gillem  was  indicted  in  the 
Criminal  Court  of  Davidson  County  for  felonious 
assault.  On  January  7,  1896,  he  was  convicted, 
and  sentenced  to  be  confined  at  hard  labor  in  the 
county  workhouse  for  six  months,  and  until  the 
costs  had  been  worked  out.  He  served  out  his 
term,  and,  in  addition,  worked  out  the  costs  of  the 
cause,  which  were  $31.65,  upon  the  allowance  or 
credits  specified  by  law.  This  amount — $31.65 — as 
costs  in  said  cause,  was  paid  to  the  Clerk  of  the 
Criminal  Court  of  Davidson  County  by  the  State. 
The  county  received  from  the  labor  of  said  Gillem 
largely  more  than  the  amount  of  the  above  costs 
in  said  cause.  Hence,  plaintiff  sues  to  recover  its 
payment  aforesaid. 
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Section  12  of  the  workhouse  Act  of  1891  pro- 
vides, viz. :  *  *  That  in  all  cases  where  a  person  is 
by  law  liable  to  be  imprisoned  in  the  county  jail 
for  punishment,  or  for  a  failure  to  pay  a  fine  and 
costs,  or  costs  only,  as  the  case  may  be,  in  misde- 
meanor cases,  and  in  felony  cases  where  the  punish- 
ment has  been  commuted  from  confinement  in  the 
penitentiary  to  the  county  jail,  he  or  she  shall  be 
sentenced  to  be  confined,  and  shall  be  confined,  at 
hard  labor  in  the  county  workhouse  until  the  expira- 
tion of  their  sentence  of  imprisonment,  and  there- 
after until  the  fine  and  costs,  or  costs  only,  as  the 
case  may  l>e,  have  been  worked  out,  paid,  or  secured 
to  be  paid.  All  such  fines  and  costs  shall  be  paid 
to  the  County  Trustee  upon  receivable  warrant  of 
the  Judge  or  Chairman  of  the  Court  when  paid  by 
the    prisoner   or    his    sureties." 

It  will  be  observed  there  is  no  claim  in  the  first 
count  that  any  money  was  collected  by  the  county 
from  this  convict,  but  the  claim  is  based  upon  the 
theory  that  the  county,  having  received  the  benefit 
of  his  labor,  must  refund  the  costs  which  the  State 
was  required  to  pay.  We  cannot  concur  in  this 
contention.  The  prisoner  having  been  convicted  of 
a  felony,  and  being  insolvent,  the  State  became  lia- 
ble for  the  costs,  notwithstanding  the  sentence  was 
commuted  to  imprisonment  in  the  county  workhouse. 
The  object  of  the  statute  in  authorizing  a  work- 
house sentence  in  felony  cases  is  to  give  the  State 
the    benefit    of    the    county    prisons    for    the    confine- 
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ment  of  a  large  class  of  its  felony  convicts,  and 
the  operation  of  the  statute  is  highly  beneficial  to 
the  State  in  relieving  its  main  prison  and  in  saving 
the  cost  of  transportation  of  prisoners.  It  was 
never  within  the  contemplation  of  the  Legislature,  in 
the  enactment  of  this  law,  to  devise  a  scheme  by 
which  the  State  should  derive  a  revenue  from  the 
different  counties  of  the  State,  by  requiring  them 
to  accoimt  for  the  labor  of  these  convicts,  and  re- 
imburse the  State  for  the  costs  of  the  prosecution. 
The  case  of  State  v.  Sibley^  4  Lea,  738,  does  not 
sustain  such  a  view.  In  that  case  the  county  was 
held  liable  for  the  State  tax  upon  the  ground  that 
it  had  leased  out  the  prisoners,  and  was  deriving  a 
revenue  from  their  labor.  In  the  present  case, 
there  is  no  allegation  that  the  county  had  leased  out 
the  convict,  nor  any  showing  that  the  county  had 
derived  any  l)enefit  from  his  labor  over  and  above 
the  cost  of  his   keeping   and   maintenance. 

The  third  count  of  the  declaration  seeks  to  re- 
cover the  State  tax  of  five  dollars  on  litigation,  upon 
the  following  facts:  It  is  alleged  that  one  Thomas 
Payne  was  convicted  of  a  misdemeanor,  and  sen- 
tenced to  pay  a  fine  of  $26  and  costs,  amounting 
to  $13.15,  and  State  and  county  tax  on  litigation, 
amounting  to  $10.  It  is  alleged  the  defendant  paid 
the  sum  of  $38.15,  and  was  released.  It  is  further 
alleged  that  the  defendant  is  solvent.  The  object 
of  this  count  is  to  recover  the  State  tax.  Since 
the  judgment   in   the   Criminal   Court   is   in    the   name 


1 


1.S2  NASHVILLE : 


State  r.   DavIdKon  County. 


of  the  State,  and  the  defendant  is  alleged  to  be 
solvent,  we  are  unable  to  perceive  why  the  county 
is  called  on  to  pay  the  tax  rather  than  compel  the 
defendant  to  pay  it  by  execution.  Counsel,  however, 
insist  that  the  Clerk  of  the  Criminal  Court,  having 
collected  from  the  defendant  and  paid  over  to  the 
county  the  sum  of  $38.15,  the  State  is  entitled  to 
priority  in  the  payment  of  its  tax  out  of  that 
amount.  We  are  unable  to  concur  in  this  conten- 
tion. It  has  been  held  by  this  Court  that  the  State 
tax  on  litigation  is  no  part  of  the  costs  of  a  crim- 
inal prosecution,  and  that  a  prisoner,  having  paid  or 
tendered  the  amount  of  the  fine  and  costs,  was  en- 
titled to  his  release,  and  could  not  be  held  to  se- 
cure or  work  out  the  State  and  county  tax.  Ex 
jmrte  Griffin ^  88  Tenn.,  647.  The  amount  paid  by 
the  defendant  in  this  case  covered  the  fine  and 
costs,  and,  having  paid  that  amount,  he  was  entitled 
to  his  liberty,  notwithstanding  the  State  and  county 
tax  was  left  unpaid.  The  county  not  having  col- 
lected the  State  tax,  cannot  be  held  responsible  for 
it  simply  upon  the  ground  that  it  collected  the  fine 
and   costs. 

The  second  count  of  the  declaration  presents  a 
more  meritorious  case.  It  seeks  to  recover,  first,  a 
fine  of  $25  imposed  upon  a  prisoner  for  the  crime 
of  petit  larceny,  which  it  claims  was  collected  by 
the  county  and  paid  into  the  county  treasury.  Sec- 
ond, a  bill  of  costs  amounting  to  $11.50,  paid  by 
the   State    in    this   felony   case,    and   which    afterwards 
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was  collected  by  the  county  from  the  prisoners  and 
paid  into  the  county  treasury.  The  specific  allega- 
tions of  this  count  are,  viz.:  On  April  10,  1895, 
W.  M.  Shaw  was  convicted  in  the  Criminal  Court 
of  Davadson  County  of  i^tit  larceny,  and  sentenced 
to  pay  a  line  of  $25  and  costs,  amounting  to  $11.50, 
or,  on  failing  to  do  so,  to  be  confined  at  hard 
labor  in  the  county  workhouse  until  said  fine  and 
costs  has  been  worked  out  upon  the  allowance  or 
credits  specified  by  law.  The  State  paid  to  the 
Clerk  of  the  Criminal  Court  the  bill  of  costs, 
amounting  to  $11.50.  On  April  10,  1895,  the 
prisoner  paid  said  fine  and  costs  in  full,  and  the 
same  were  paid  over  to  the  County  Trustee  upon 
receivable  warrant  of  the  Judge  of  the  County 
Court.  The  State  now  seeks  to  recover  fine  and 
costs.  We  think  this  statement  makes  out  a  pinnia 
facie  case  of  liability  against  the  county.  By 
§  6077  of  M.  &  V.  Code,  all  fines  and  forfeitures 
in  State  cases,  where  the  indictment  is  for  a  felony, 
go  to  the  State,  and  in  all  other  cases  to  the  county 
in  which  the  indictment  was  found.  This  being  an 
indictment  and  conviction  for  larceny,  the  State  was 
entitled  to  the  fine,  and  the  county  has  no  claim  to 
the  money.  Again,  the  costs  having  been  paid  by 
the  State,  and  afterwards  collected  in  money  (not 
in  labor)  from  the  prisoner  by  the  county,  the  State 
is  entitled   to   have   the   money   refunded. 

It  results   that   there   was    no    error   in    the   action 
of    the   Circuit   Judge    in   sustaining    the  demurrer   to 
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the  first  and  third  counts  of  the  declaration,  but 
in  respect  of  the  second  the  demurrer  should  have 
been   overruled. 

For  the  error  indicated,  the  judgment  is  reversed, 
and  the  cause  remanded  for  an  issue  upon  the  sec- 
ond  count. 
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CaRRIGAN    V.    ROWELL. 

{Xmhrllh.       February    6,    1896.) 

1.  A  DM1XI8TRATION.  Seven  ye*i  rs  does  not  bar  sale  of  Ui ndn  to  pa y  debUt, 

A  creditor's  suit  for  the  sale  of  a  decedent's  lands  to  pay  debts 
is  not  barred,  though  instituted  thirteen  years  after  the  death, 
if  brought  within  seven  years  after  the  final  adjudication  of 
the  creditor's  claim  against  the  estate,  in  a  proceeding  com- 
menced in  time  and  prosecuted  with  due  diligence.  (Post^  pp. 
188-190,) 

Code  construed:  ??  3119,  3483  (M.  &  V.);  8^2281,  2786  (T.  &  S.). 

Cases  cited:  Henderson  u  Tipton,  88  Tenn.,  258;  Henry  v.  Mills, 
1  Lea,  144;  Raht  u  Meek,  8P  Tenn.,  274;  Woolridge  v.  Page,  1 
Lea,  135. 

2.  Homestead.     Abandmirrunit  of. 

The  homestead  right  is  abandoned  by  a  widow,  for  herself  and 
for  her  minor  children  during  her  lifetime,  where  she  removes 
with  them  from  this  State  and  acquires  a  domicile,  and  remains 
with  them,  in  another  State.     (Post^  pp.  190-192.) 

Cases  cited  and  approved:  Emmett  v.  Emmett,  14  Lea,  370;  Haw- 
kins 17.  Pearce,  11  Hum.,  45;  Llsenbee  v.  Holt,  1  Sneed,  50; 
Hicks  V.  Pepper.  1  Bax.,  46. 

Case  cited  and  distinguished:  Farrow  v.  Farrow,  13  Lea,  120. 

3.  Same.     The  fee  subject  to  ddbtn. 

The  remainder  interest  in  lands  assigned  as  homestead  is  subject 
to  sale  for  payment  of  debts,  even  as  against  the  widow  and 
children  of  a  decedent.     (PosU  P-  192. ) 

Code  construed:  {  2943  (M.  &  V.). 

Cases  cited  and  approved:  Howell  v.  Jones,  91  Tenn.,  403;  Luns- 
ford  V.  Jarrett,  2  Lea,  579;  Flatt  v.  Stadler,  16  Lea,  371. 


FROM     LINCOLN. 


Appeal    from    County    Court    of    Lincoln    County. 

M.     W.     WOODARD,     J. 
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W.  B.  Lamb,  Jo.  C.  Higgins,  and  Jo.  G.  Car- 
RiGAN    for    Carrigan. 

HoLMAN  &  Carter  for   Rowell. 

McAlister,  J.  This  is  a  creditor's  bill,  filed 
in  the  County  Court  of  Lincoln  County  against  the 
widow  and  children,  as  well  as  the  personal  representa- 
tive,  of  John  Maddox,  deceased,  for  the  purpose  of 
subjecting  to  the  satisfaction  of  complainant's  debts 
a  certain  tract  of  land,  specifically  described  in  the 
bill.  There  was  a  demurrer  interposed  in  behalf  of 
defendants,  which  was  sustained  by  the  Court,  and 
the  bill  dismissed.  Complainants  appealed,  and  have 
assigned    errors. 

The  allegations  of  the  bill  necessary  to  be  no- 
ticed are,  that  the  intestate,  John  Maddox,  departed 
this  life  in  Lincoln  County,  Tennessee,  about  the 
year  1S81,  seized  of  the  tract  of  land  mentioned 
in  the  bill;  that,  during  his  lifetime,  this  land  was 
allotted  him  as  a  homestead,  and  upon  his  death, 
his  widow,  Eliza  Maddox,  and  his  minor  children, 
continued  to  occupy  it  as  a  homestead  until  the 
year  1892,  when  the  said  Eliza  Maddox  abandoned 
said  homestead,  and  with  her  minor  children  re- 
moved to  the  State  of  Texas.  It  is  charged  in 
the  bill  that  said  Eliza  Maddox,  widow  of  said  John 
Maddox,  deceased,  is  now  a  citizen  of  Texas,  and 
that  her  minor  children  are  domiciled  with  her  in 
said   State. 

It    is    further    alleged     in    the    bill     that    the    de- 
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fendant,  J.  T.  Rowell,  was  api)ointed  and  qnaliiied 
as  administrator  of  the  estate  of  John  Maddox,  de- 
ceased; that  said  administrator  suggested  the  insol- 
vency of  said  estate  to  the  County  Court  of  Lin- 
coln County,  and  such  proceedings  were  had  that, 
on  February  15,  1881,  an  order  was  made  by  said 
Court  for  creditors  to  file  their  claims;  that,  in 
pursuance  of  such  notice,  many  claims  were  filed 
against  said  estate,  including  the  claim  of  complain- 
ant, amounting  to  $485,  less  a  credit  of  $50.  It 
is  further  alleged  that  a  long  contest  then  ensued 
with  the  administrator  in  respect  of  the  validity  of 
a  large  number  of  claims,  including  that  of  com- 
plainant. Finally,  on  March  20,  1890,  complain- 
ant's claim  and  many  others  were  allowed  by  decree 
of  the  County  Court,  and  ordered  to  be  paid.  It  is 
then  alleged  that  the  administrator  has  made  a  j?ro 
rata  payment  of  about  fifty  per  cent,  on  said  ad- 
judicated claims,  leaving  about  fifty  per  cent,  un- 
paid; that  in  making  said  p?*o  rata  distribution,  the 
administrator  has  exhausted  all  the  personalty  of  said 
estate.  Complainant  charges  that  the  widow  and 
minor  children,  having  removed  to  Texas,  are  no 
longer  entitled  to  said  homestead  exemption,  and 
prays  that  the  same  be  sold  for  the  payment  of 
balance   due   on   the   debts   of    said   estate. 

There  was  a  demurrer  filed  by  the  guardian  ad 
lltetn  on  behalf  of  the  minor  defendants,  in  which 
three  assignments  are  made,  to  wit:  (1)  That  the 
bill   shows   upon   its  face   that   more   than  seven   years 
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have  elapsed  since  the  death  of  the  intestate,  John 
Muddox,  previous  to  the  filing  of  the  bill;  (2)  that 
there  can  be  no  forfeiture  or  abandonment  of  the 
homestead  as  to  the  minor  children;  (3)  that  the 
homestead  sought  to  be  sold  was  set  apai't  to  tlie 
intestate,  John  Maddox,  in  his  lifetime;  that,  upon 
his  death,  the  same  passed  to  the  widow  for  life, 
and  that,  upon  her  death,  the  same  will  descend  to 
said  minor  children  of  John  Maddox,  free  from  his 
de])ts.  The  county  Judge  was  of  opinion  that  the  first 
and  third  causes  of  demurrer  were  not  well  made, 
and  overruled  the  same.  But  the  Court  adjudged 
the  second  ground  sufficient,  and  dismissed  the  bill. 
Complainants  appealed,  and  counsel  have  argued  all 
the  assignments  of  demurrer,  which  we  will  proceed 
to   consider. 

The  first  ground  of  demurrer  is  based  upon  §  34:83 
(M.  &  V.)  Code,  which  provides,  viz.:  <*  But  all 
actions  against  the  personal  representatives  of  a  de- 
cedent for  demands  against  such  decedent  shall  l>e 
brought  within  seven  years  after  his  death,  notwith- 
standing any  disability  existing,  otherwise  they  will 
be  barred  forever."  The  present  bill  was  not  filed 
until  November,  1894,  while  the  death  of  John 
Maddox,  as  therein  alleged,  occurred  prior  to  1881. 
As  stated  by  this  Court  in  Ilendermn  v.  T'qyton^  88 
Tenn.,  258,  this  statute  embodied  in  §§3119,  3483 
(M.  &  V.)  Code,  is  one  of  positive  prescription, 
and  not  only  bars  the  remedy,  but  extinguishes  the 
right;    that   it   runs    against    everybody,    including   the 
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State,  and  need  not  be  pleaded,  but  may  be  relied 
on  in  evidence.  It  was  held,  however,  in  Woolridge 
V.  Page^  1  Lea,  135,  that  ''where  a  creditor  com- 
mences suit  against  the  personal  representatives  within 
two  years  and  six  months  from  his  qualitication,  and 
prosecutes  it  diligently  to  judgment,  the  statute  of 
limitations  of  seven  years  is  not  a  bar  to  a  bill 
tiled  more  than  seven  years  after  the  death  of  the 
debtor,  alleging  exhaustion  of  personalty  and  seeking 
a  sale  of  the  realty  in  satisfaction  of  the  judgment." 
In  the  case  of  Henry  v.  MiUs^  1  Lea,  144,  it  was 
held  that  "the  recovery  of  a  judgment  against  the 
I)ersonal  representative,  by  suit  commenced  in  time, 
will  save  the  bar  of  the  statute  of  seven  years  as 
to  the  realty  as  well  as  the  personalty,  provided  the 
proceedings  to  subject  the  realty  are  instituted  within 
seven  years  from  the  recoveiy  of  such  judgment, 
hut  not  afterwards."  So  in  the  case  of  Raht  v. 
^^ek^  89  ,  Tenn. ,  274,  it  was  held  that  '  *  proceedings 
to  sell  decedent's  lands  to  pay  debts  are  not  barred, 
though  instituted  more  than  seven  years  after  his 
death,  if  brought  within  that  period,  after  the  cred- 
itor, acting  with  due  diligence,  has  obtained  judg- 
ment against  the  personal  representative."  Applying 
the  principles  settled  in  these  cases  to  the  facts,  we 
find  that,  in  February,  1881,  the  administrator  sug- 
gested to  the  County  Court  the  insolvency  of  the 
estate  of  John  Maddox;  that  an  order  was  made 
for  all  creditors  to  file  their  claims  for  adjudication. 
They   were   contested    by   the   administrator,    and   were 
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not  finally  allowed  and  ordered  paid  until  the  year 
1891.  This  bill,  to  subject  the  realty,  was  filed  in 
1894,  and,  under  the  rulings  of  this  Court  in  the 
eases  just  cited,  the  statute  of  seven  years  cannot 
\ye   invoked   to   bar   the    remedy. 

The  second  ground  of  demurrer  is  that  there  can 
be  no  forfeiture  or  abandonment  of  the  homestead 
right  as  to  the  minor  children  of  said  intestate. 
Counsel,  in  support  of  this  ground  of  demurrer, 
cite  the  case  of  Fcn^row  v.  Farrow^  13  Lea,  120. 
In  that  case  it  appeared  that  the  intestate  had  lived 
for  many  years  with  his  wife  and  children  on  the 
land  on  which  homestead  was  claimed.  His  wife 
died,  but  he  continued  to  live  on  the  land  with 
their  children  until  his  death.  Between  ten  and 
twenty  days  after  his  death,  J.  J.  Farrow,  who 
had  become  the  guardian  of  the  minor  children,  re- 
moved them  to  the  State  of  Mississippi,  where  he 
resided,  and  where  he  and  they  have  sin^ce  lived. 
The  guardian  rented  out  the  land  in  Tennessee  on 
which  the  homestead  is  claimed,  for  the  benefit  of 
his  wards.  A  bill  was  filed  in  Tennessee  by  the 
administrator  of  the  estate  of  the  father  for  the 
administration  of  the  estate  as  insolvent,  and  the 
sale  of  this  realty  to  pay  debts.  The  only  ques- 
tion presented  for  adjudication  was  whether  the  chil- 
dren, having  removed  with  their  guardian  to  the 
State  of  Mississippi,  were  entitled  to  homestead  in 
this  land  in  Tennessee.  It  was  held  by  a  divided 
Court   that    infant   children,    occupying    the   homestead 
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with  their  surviving  parent  at  her  or  his  death,  are 
entitled  to  the  homestead  exemption  during  their 
minority,  and  cannot  be  deprived  thereof,  either  by 
their  o\m  act  or  that  of  a  third  person.  After 
the  right  has  accrued,  the  infant  cannot  waive  it, 
nor,  in  view  of  his  disability,  deprive  himself  of 
it  by  any  act  of  his  own.  And,  a  fortiori^  he 
cannot  be  prejudiced  in  his  right  by  the  act  of  a 
third   person. 

The  case  now  being  decided  does  not  fall  within 
the  principle  announced  in  Farrcno  v.  Farrow.  In 
that  case  the  father  and  mother  had  both  died,  and 
the  infant's  right  to  the  homestead  exemption  had 
attached.  In  this  case  the  homestead  right  of  the 
children  had  not  attached,  and  was  subsidiary  to 
that  of    their   mother,    who   is   still   living. 

As  stated  by  Judge  Cooper  in  the  13  Lea  case, 
viz.:  **The  Legislature,  recognizing  the  right  of  the 
parents  of  children  to  change  their  residence  and  dom- 
icile, provided  that  the  homestead  exemption  should 
only  inure  to  the  benefit  of  the  minor  children  occu- 
pying the  same  with  their  surviving  parent  at  his  or 
her  decease."  Of  course,  since  the  Act  of  1879,  occu- 
pancy is  not  essential  to  the  right  of  a  homestead, 
but,  during  the  life  of  a  parent,  the  infant's  right 
of  homestead  is  contingent  upon  the  parent's  right. 
The  right  of  a  parent  to  homestead  is  dependent 
upon  citizenship  or  residence  in  this  State,  and  is 
lost  when  a  domicile  is  acquired  in  a  foreign  or 
sister    State.       Nonresidents    are    not    entitled    to    the 
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l>enetit  of  our  homestead  and  exemption  laws.  Eiu- 
meff  V.  EmiDt'tt^  14  Lea,  370;  11  Hum.,  45;  1 
Sneed,  50.  When,  therefore,  Mrs.  Eliza  Maddox 
ehanijed  her  domicile  to  the  State  of  Texas,  her 
right  to  a  homestead  in  this  State  was  there})y  ex- 
tiniruished,  and,  the  parent  having  no  right  to  home- 
stead, no  such  right  can  be  asserted  in  l>ebalf  of 
the  minor  children.  Hicka^  Adrar^  v.  Pepper^  1 
Bax.,    46. 

The  third  ground  of  denmrrer  is  that  this  home- 
stead, having  been  set  apart  to  John  Maddox  in  his 
lifetime,  upon  his  death  it  passed  to  his  wife  during 
her  natural  life,  for  her  own  use  and  benefit,  and 
that  of  her  family  who  reside  with  her,  and,  upon 
her  death,  the  same  will  pass  to  said  minor  chil- 
dren of  the  said  John  Maddox  free  from  his  debts. 
This  demurrer  is  based  upon  g  2943  (M.  &  V.) 
Code,  and  the  claim  is  that  the  children  will  take 
the  fee  in  this  land  discharged  of  the  debts  of  their 
father.  This  contention  is  wholly  erroneous.  It 
has  been  repeatedly  held  by  this  Court  that  the 
homestead  is  a  mere  right  of  occupancy,  and  the 
remainder  or  reversion  therein  may  be  sold,  subject 
to  the  homestead.  7  Pick.,  403;  2  Lea,  579;  16 
Lea,     371. 

The  judgment  of  the  County  Judge  sustaining  the 
demurrer  is  reversed,  and  the  cause  will  be  re- 
manded  for   further   proceedings. 
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HjcKERSON  &  Co.  V.  Insurance  Companies. 

{NmhvlUe.     February    13,    1896.) 

1.  Fire  Insurance.     ArhitratUju  cUiuse  operative  only  wliere  real 

differences  are  devekriyed. 

The  existence  of  a  real  difference  between  insurer  and  insured, 
ari-sing  out  of  an  honest  effort  to  agree,  is  necessary  to  make 
operative  the  condition  in  a  fire  policy  that  loss  shall  not  be 
payable,  or  suit  therefor  maintainable,  until  the  amount  shall 
have  been  settled  by  arbitration.     {PosU  VP-  194-197.) 

Case.s  cited  and  approved:  136  U.  S.,  242;  169  Pa.,  349;  28  L.  R.  A., 
405;  83  Cal.,  246. 

2.  Same.    Same.     Oenefal  objection  to  proofs  of  loss  InsuffiGlent. 

A  general  objection  to  proofs  of  loss,  which  fails  to  point  out  in 
detail  the  specific  items  excepted  to,  and  the  grounds  of  ex- 
ception, does  not  constitute  such  a  failure  to  agree  as  renders 
the  arbitration  clause  of  an  insurance  policy  operative  to  sus- 
pend payment  of  loss  or  suit  for  same.     {Post,  pp.  197,  198. ) 

3.  Same.     Appraisers  act  in  a  quasi  jivdldal  capacity. 

The  appraisers  act,  under  the  arbitration  clause  of  an  insurance 
policy,  in  a  judicial  capacity,  and  must  be  free  from  bias  in 
favor  of  either  party.     {Post,  jrp.  198^  199.) 

4.  Same.     Arbitration  clause  walifed,  wlwn. 

An  insurer  waives  the  arbitration  clause  by  denying  all  liability, 
even  when  the  policy  expressly  stipulates  that  the  appraisal 
shall  bind  him  only  as  to  amount  of  loss,  and  not  as  to  liability 
therefor.     (Post,  p]).  199,  200.) 

Cases  cited:  169  Pa.,  349;  20  Neb.,  331;  25  Neb.,  505;  11  L.  R.  A., 
599;  33  Am.  St.  R.,  591. 

5.  Same.     Selection  of  umpire  by  appraisers. 

The  insurer's  chosen 'appraiser  cannot  arbitrarily  or  unreason- 
ably demand  that  an  umpire  shall  be  selected  who  lives  at  a 
place  remote  from  the  fire,  and  who  is  unknown  to  the  insured 
and  his  appraiser.     (Post,  pp.  200-207.) 

Cases  cited  and  approved:  154  111.,  9;  115  N.  Y.,  354;  28  L.  R.  A., 
405;  101  N.  Y.,  362;  10  Daly,  538. 

13—12  p  • 
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6.  Same.     Same,     Waiver. 

And  by  such  arbitrary  and  unreasonable  demand  that  an  umpire 
be  chosen  who  lives  at  a  place  remote  from  the  fire,  and  is  un- 
known to  the  insured  and  his  appraiser,  the  Insurer  waives  all 
right  to  arbitration.     {Post,  pp.  200-207.) 

7.  Same.     Measure  of  da^nages. 

The  market  value  of  lumber  on  the  yard,  at  the  time  and  place 
of  Are,  is  the  amount  recoverable  upon  an  insurance  policy 
covering  it.     (Post,  pp.  207,  208.) 

8.  Same.     Three-quarter  cUiuse. 

The  Court  reaffirms  its  decision  holding  the  statute  constitu- 
tional that  made  the  three-quarter  clause  of  fire  policies  in- 
operative and  void.     (Post,  p.  208.) 

Cases  cited:  Dugger  v.  Insurance  Co.,  95  Tenn.,  245. 


FKOM     COFFEE. 


Appeal   from    Circuit  Court  of   Coffee  County.     M. 

D.     SxMALLMAN,     J. 

C.  A.  Sheafe  and  Geo.  W.  Cross  for  Hicker- 
son  &   Co. 

Lellyett   &   Barr  for   Insurance   Companies. 

Wilkes,  J.  Plaintiffs,  L.  D.  Hickerson  &  Co., 
were  insured  against  loss  by  fire  in  the  three  com- 
panies above  named,  the  property  insured  being 
lumber,  upon  a  yard  owned  by  them  at  Tullahoma, 
Tenn.  The  property  having  been  destroyed  by  fire, 
suit  was  brought  upon  the  policies.  The  causes 
were  consolidated   and   heard   before   the   Court   and   a 
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jury,  and  a  verdict  was  rendered  against  the  com- 
))anies  separately,  to  wit:  Against  the  German- 
American  Insurance  Company  for  $1,834.94;  the 
Royal  Insurance  Co.,  §1,834.94;  and  the  Equitable 
for  1^918.57,  or  a  total  of  $4,588.45.  The  plaintiff 
remitted  $34.94  each,  as  against  the  first  named 
companies,  so  as  to  reduce  the  judgment  against 
them  to  $1,800  each,  the  amount  sued  for  in  the 
summons,  leaving  the  aggregate  amounts  of  the  judg- 
ments  rendered   $4,508.57. 

It  is  insisted  that  the  suits  cannot  be  maintained 
under  the  provisions  of  what  is  termed  the  arbitra- 
tion or  appraisement  clauses  in  the  several  policies. 
These  clauses  are  substantially  the  same  in  each  of 
the  policies,  and  are  the  usual  clauses  found  in  the 
great  majority  of  fire  policies.  ,We  quote  from  the 
I)olicy  of  the  Royal  Insurance  Company,  the  others 
being,  in  substance  and  effect,  the  same:  *'The 
amount  of  sound  value  and  of  the  damage  shall  be 
determined  by  mutual  agrreement  between  the  com- 
pany  and  the  assured,  or,  failing  thus  to  agree,  the 
same  shall  then  be  immediately  ascertained  by  a  de- 
tiiiled  appraisal  by  competent  persons,  etc.,  one  to 
be  appointed  by  the  assured  and  one  by  the .  com- 
pany (which  two  persons  shall,  in  case  of  a  dis- 
agreement, appoint  a  third),  and  their  report,  ren- 
dered in  detail  in  writing  and  made  under  oath,  shall 
be  binding  on  the  company  and  the  assured  as  to 
the  amount  of  such  loss  or  damage,  but  shall  not 
decide   the   legal   liability    of   the   company    under    this 
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policy."  And  again:  '*  Until  such  notice  as  afore- 
said is  given,  particular  account  and  certificate  pro- 
duced, examinations  and  appraisals  \)erniitted  by  the 
assured,  the  loss  shall  not  be  payable."  Again: 
'^It  is  hereby  expressly  provided  that  no  suit  or 
action  against  this  company  for  the  recovery  of  any 
claim  under  or  by  virtue  of  this  policy  shall  be 
sustainable  in  any  Court  of  Law  or  Equity  until  after 
an  award  shall  have  been  ot>tained  fixing  the  amount 
of  such  claim  in  the  manner  heretofore  provided,"  etc. 
.  Similar  clauses  and  provisions  in  fire  policies  have 
been  upheld  in  the  Courts,  the  leading  case  being 
Hamilton  v.  The  Liverpool  Company^  136  U.  S., 
242,  where  other  authorities  are  collated.  In  some 
Courts  such  provisions  have  been  declared  invalid, 
and  in  others  they  have  been  much  limited  and  cir- 
cumscribed. See  Biddle  on  Insurance,  Sec.  1153. 
In  no  tribunal  have  they  been  allowed  to  oust  the 
Courts  of  their  jurisdiction  (Biddle  on  Insurance, 
Sec.  1153),  and  they  must  be  so  construed  as,  upon 
the  one  hand,  to  protect  the  companies  from  fraud- 
ulent claims,  and,  at  the  same  time,  to  secure  the 
insured  in  the  collection  of  his  honest  dues.  It  is 
evident  that  the  object  of  such  provisions  is  to  fur- 
nish an  easy  court  of  appraisal  and  arbitration  to 
settle  real  differences  of  estimate  and  opinion  with- 
out the  delay  and  cost  of  a  suit  for  that  purpose. 
Until  such  real  difference  has  arisen  out  of  an  honest 
effort  between  the  insurer  and  insured,  there  is  neither 
occasion  nor  authority  for  an  appraisal  and  arbitraticm. 
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In     Beach  *  on    Insurance,     Sec.     1244,    it    is    said, 

quoting    from    82    Wis.,     112:     ^'The    arbitration    is 

only    provided  for   in   case  the  parties  fail  to  agree." 

And    a^rain:     *'The    condition    makinor    such    award    a 

condition   precedent    to    the    commencement   of    a   suit 

iqx>n    a    policy   presupposes    a    failure    to    agree    and 

consequent   arbitration."       Again,    in    Section    1310,    it 

is    said:     *'An    allegation    that    the    insured   furnished 

such   proof    and   offered,    in   writing,    to    arbitrate   the 

amount   of    the    loss,    but    that    the    company   refused 

such  arbitration  and  refused  to  pay  the   insurance,   or 

any  part   of    it,    but  not  averring   a   failure  to  agree 

on   the   amount,    was    held    not    to    show    a    right   to 

resort   to   arbitration   on   the   part   of   the   insured." 

In  Boyle  v.  The  Ilainburcj  Lisurance  Company^ 
169  Pa.,  349,  it  is  held,  in  substance,  that  there 
is  no  authority  for  the  appointment  of  appraisers 
when  the  insurers  and  the  insured  have  made  no 
effort  to  agree  and  settle  between  themselves.  See, 
also,  Chapman  v.  Rock  ford  Ithvtrance  Company,  28 
L.  R.  A.,  405;  Favnum  v.  Phoonh*  Insurance  Com- 
pany,   83  Cal.,    246;    Biddle  on  Insurance,    Sec.    1157. 

It  appears  in  this  case  that  Curry,  an  adjuster, 
went  to  the  complainants'  books  and  compared  the 
original  approximate  statement  of  loss  made  by  them 
^vith  the  books,  and  found  what  he  claimed  were 
discrepancies.  To  these  he  objected,  and  a  revised 
statement  was  more  carefully  prepared  from  the 
books  by  the  plaintiffs  and  submitted  to  the  com- 
panies,   but    this   does    not    appear   to   have   been    ex- 
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amined  by  the  companies,  and  no  counter  statement 
was  made  to  show  the  real  account,  as  the  com- 
panies understood  it,  but  an  appraisement  was  de- 
manded without  further  effort  to  arrive  at  the  loss. 
These  provisions  in  insurance  policies  are  not  in- 
tended to  introduce  or  establish  any  new  system  for 
the  adjustment  of  losses  by  fire,  that  does  not  obtain 
in  other  business  settlements  and  transactions.  It  was 
never  intended  that  an  appraisal  should  be  demanded 
by  either  party  before  any  occasion  for  it  had  arisen. 
Otherwise  they  would  both  prove  instruments  to  de- 
lay the  settlement  of  losses,  instead  of  aiding  in  their 
settlement.  Upon  the  happening  of  a  fire  loss,  the 
insured  is  required  to  give  notice  and  furnish  a  de- 
tailed statement  of  his  loss.  When  this  is  received 
by  the  company,  it  is  incumbent  on  the  company  to 
examine  the  same,  and  if  not  agreed  to,  specific  ob- 
jections must  be  }X)inted  out  by  the  company,  and 
an  honest  effort  must  then  be  made  to  adjust  the 
difference.  A  mere  general  objection  to  the  proofs, 
without  pointing  out  in  detail  the  items  excepted  to, 
will  not  be  sufficient,  but  the  objection  must  be  so 
specific,  with  detail  of  items,  as  to  enable  the  assured 
to  see  upon  what  points  differences  exist,  and  a 
counter  statement,  if  necessary,  should  be  furnished, 
showing  the  contention  of  the  companies  in  such  way 
that  the  difference,  if  practicable,  may  be  adjusted 
and  settled.  If  this  shall  fail  after  an  honest  effort 
is  made,  an  appraisal  may  be  demanded  by  either 
party,  and   only   in   such   event.       In   the   selection   of 
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appraisers   it    is    not    contemplated    that    either    party 
shall    select  a   person   with   a   view   to  sustain  his  own 
views    or   further   his   own   interest,  but  the  appraisers 
are   to  act  in  a  qiiasi  judicial  capacity,  and  as   a  court 
selected   by   the   parties,    free   from   all    partiality   and 
bias    in   favor   of   either   party,  and   so   as  to  do  equal 
justice   between   them.       This   tribunal,    selected   to  act 
instead   of   the   Court,  and   in   place  of   a  Court,  must 
be   like   a   Court,    impartial   and   not   partisan;    and   if 
these    provisions    are    not    carried    out    in   this   spirit, 
and   for   this   purpose,  neither  party  is  precluded  from 
going   into   the   Courts   to   reach   his  just  deserts,  not- 
withstanding  the   provisions. 

In  many  Courts  it  has  been  held  that  such  demand 
for  appraisal  is  a  waiver  of  other  defenses  upon  the 
part  of  the  insurer,  notwithstanding  the  policy  may 
provide  that  the  award  shall  be  binding  only  as  to 
the  amount  of  loss,  and  shall  not  decide  the  liability 
of  the  company  under  the  policy.  Upon  reason  it 
would  seem  that  this  result  should  follow,  as  it  would 
only  be  a  farce  to  adjust  the  amount  of  loss,  when 
the  company  denied  liability  for  any  amount.  In 
such  case  the  company  has  nothing  to  arbitrate,  and 
the  amount  of  damage  is  a  matter  to  be  determined 
only  after  the  preliminary  questions  of  liability  have 
been   conceded   or   adjudged. 

We  are  of  opinion,  therefore,  that  the  insurer  can- 
not demand  an  appraisal  and  arbitration  of  the  amount 
of  loss,  while,  at  the  same  time,  it  denies  all  liability 
under   its   policy,  and   a   demand   for   appraisal    by  the 
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insurer  is  a  waiver  of  other  defenses  going  to  the 
question  of  liability.  lioHeiurald  v.  Phamix  Lis,  Co.y 
3  N.  Y.  St.  Rep.,  215;  Am.  &  Eng.  Enc.  of  Ljiw, 
Vol.  XL,  p.  i^54 ;  lieach  on  Insurance,  Sec.  1244; 
Boyle  V.  Ilamhnrfj  Inn.  Co.^  169  Pa.,  341);  l[W/v*« 
Horne  Inn,  Go,  v.  Putnam-^  20  Neb.,  381;  Gerumn- 
A)i\rrican  Inn,  Co,  v.  EtJtei^ton^  25  Neb.,  505;  IH/r- 
7}er  V.  Mil  ford  Inn,  Co,^  11  L.  R.  A.,  599,  and  note; 
Ihrnfnn  v.  Pluvnix  Im,  Co,,  33  Am.  St.  Rep.,  591, 
and   note,   p.    599. 

In  Biddle  on  Insurance,  Sec.  1175,  it  is  said: 
''When  the  insurer  declines  to  recognize  any  liability 
to  pay,  this  does  not  constitute  a  dispute,  and  the 
arbitration   provisions   are   waived    by    such    refusal." 

Beach  says.  Section  1244:  ''If  the  company  de- 
nies its  liability  for  the  loss,  there  would  be  noth- 
ing, from  its  standpoint,  to  arbitrate.  Hence,  the 
rule  that  such  a  provision  is  a  condition  precedent 
to  a  right  to  bring  action  on  the  policy  does  not 
apply   when   the    company   denies   its   liability." 

In  the  case  at  bar  an  appraisement  was  demanded 
by  the  insurance  company,  and  the  selection  of  ar- 
bitrators required  by  them  without  any  real  occasion 
therefor,  so  far  as  we  can  see  from  this  record, 
and  without  any  proper  effort  to  otherwise  adjust 
the  loss,  such  as  the  policy  contemplates,  and  l>efore 
any  differences  had  arisen,  and  the  insured  need  not 
have  consented  thereto.  It  was,  however,  submitted 
to  by  the  insured,  and  submission  paj^rs  were 
drawn   up    by   the   companies   and   handed    to    the    in- 
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suretl,      and    they    were    requested     and     recjiiired     to 
name    a    party   to   act   as   their   appraiser,    which    they 
did,    and    an    appraiser    was    afterward    named   by   the 
companies.      The    ap[)raiser     selected    by    the    insured 
was    a    resident    of    the   vicinity   of    the   fire;    the   ap- 
praiser   selected   by   the   companies    was   a   resident    of 
Nashville,    Tennessee.       Why    a     resident    of    anotlier 
localitv    than   that   where   the   loss    occurred    does    not 
appear.        It    appears     that     the     two     appraisers     at- 
tempted  to   select    an    umpire   before    they   made   any 
effort    to   agree   between   themselves    upon   the   amount 
of  loss,   and  before  any  difference  had  arisen   between 
them.      It  appears    to    have   been    treated    as    one   of 
the   legal    requirements    of    the    policy   and    terms    of 
submission,    and   tacitly  assented   to.       In   their   efforts 
to  agree   upon   an    umpire,   the   appraiser  of   the  com- 
panies  submitted   to   the   appraiser   of   the   insured   the 
names   of    nine   persons,    none   of   whom    lived   in   the 
locality    of    the    fire.       One    lived    at    Murfreesboro, 
the    others    at    Nashville,     Knoxville,     Cincinnati,    and 
Louisville.      None    of    them    were    personally    known 
to  the   appraiser   of    the    insured.       The    appraiser    of 
the   insured    submitted    some    eight   or    ten    names   of 
persons    living    in    the    vicinity,     but    none    of    them 
were  acceptable   to   the   companies'   appraiser,    and  but 
one  of   them   was   known   to   him,    though    they   could 
have   been    easily   inquired    about    in    the    community. 
The   companies'   appraiser  states  that   he   insisted  that, 
in  fairness  to  all   parties,  some  one  should  be  selected 
who   did   not  live   in   the   vicinity,    while  the  insured's 
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appraiser   insisted   that   the   iimi)ire   should   be   selected 
from    the    same    locality    as    the    fire,     from    persons 
who   were   conversant   with    prices,    and    he    suggested 
every   mill   and   business   man  whom   he   deemed   com- 
petent,    but    the    companies'     appraiser    would    accept 
none  of   them.       The  appraiser   of   the   insured   states, 
further,    that   he   suggested   the   name   of    a   Louisville 
man,     who     happened     at     that    time    to    be    in    the 
locality,     and    without     having     conferred     with     him. 
The   appraiser   for   the   companies   assented,    but   after- 
wards   asked    the    privilege    of    talking    to    him,    and 
after    this    was    done    he     declined     to     accept     him. 
Thereupon   the   appraiser   of    the   insured    notified    the 
appraiser    of    the    companies   that,    having    spent    two 
days    in    an    unsuccessful    attempt    to    agree   upon   an 
umpire,    there   was    nothing   left   for   him   to   do.       In 
his    deposition     he    states    that    he    made    an    honest 
effort    to    agree   upon   an   umpire   and   could   not,    and 
that    he   was    not    directed    in    what    he    did    by    the 
plaintiffs. 

This  is  a  short  statement  of  what  i&  apparent 
from  the  record  was  a  tedious  and  unjustifiable  wran- 
gle over  the  selection  of  an  umpire  before  the  ne- 
cessity or  occasion  for  one  had  arisen.  It  appears 
from  the  record  that,  while  the  insurance  companies 
wore  thus  insisting  upon  an  appraisal,  they  were  at 
the  same  time  demanding  further  proofs  of  loss  and 
a  compliance  with  other  provisions  of  the  policy, 
and  warning  the  insured  that  the  adjudication  of  the 
amount   of    loss    by   appraisers   would    not    be   conclu- 
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sive    as    to   their  liability  under   the   policies.      In  this 
connection,     the    case    of    Brock    v.    DwellhighoiiHe   In- 
^ufance    Co,,   61   N.    W.   Rep.,    70,    is   in   point.     It  is 
there   said:     '^The  term    'disinterested,'    as    applied   to 
appraisers,    does   not   simply   mean    lack   of    pecuniary 
interest,    hut    requires    the    appraiser    to    be    one    not 
biased   or   prejudice<l.       The   defendant    selected   as   his 
appraiser    an    insurance    adjuster    residing    at    Grand 
Rapids,   one  hundred  and  thirty-five  miles  from  where 
the   fire   occurred.       The   two    appraisers    disagreed   in 
the    selection    of    an    umpire.       Defendant's    appraiser 
then   suggested   the   names    of    three    persons,    one    of 
whom   resided   at   Grand   Rapids,   one   in  Lansing,   and 
the  third   at  Saginaw.      The  agreement   does  not  con- 
template  that   the    umpire    shall    be    selected    at    ran- 
dom,   or    without    some    knowledge    on    the    part    of 
both    appraisers    as    to    his    competency    and    fitness. 
Parties  living  in   the   locality  would   naturally  be  best 
qualified    to    pass    upon     the    question   of    values,    and 
an  appraiser   would   not    be  under   obligation   to    make 
trips    to .  other    localities    than    that    of    the    fire    to 
ascertain   as   to   the   propriety   of    appointing   the   per- 
son  suggested  as  an   umpire.      Strangers  to   the  local 
ity  are     not    usually     selected    as    appraisers,    and    in 
case   of    the   inability   of    the    appraisers    to    agree,    a 
third   party,    known   to   both   and   in   whom   both    have 
confidence,     is    supposed    to     be    selected.       Defendant 
insisted     upon     the     appointment     of    a     person     with 
whom     he     was     personally     acquainted,    who     was    a 
stranger  to  the  locality  and  to  the  plaintiff's  appraiser. 
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The   latter   offered    the    names   of    twelve   residents    of 
the    locality    from    which    the    jury,    in    case   of    suit, 
would   l)e   drawn.       Xo    valid    reason    is    given    for     a 
refusal    to   accept   some   one    of    the    twelve,    the   only 
reason    oriven    ))ein<j  that   he   did   not   care   to    take  the 
chances   of    getting   one   that   would    be   partial.       The 
requirement   that   plaintiff's    appraiser    should    go   into 
other    parts   of    the   State   to   make   inquiry   as   to  tlie 
fitness   of    the    persons    named    was    not    a    reasonable 
one.      The  suggestion  that  some  one  be  selected   from 
the   localitv  of    the   fire  was   not   an   unreasonable   one 
(as   the   fitness   of    parties   near   the    locality    could    be 
easily   ascertained).      It   is   w^ell    settled   that   when   the 
conduct   of    the   company's    appraiser,    in    refusing    to 
agree    on    an     umpire,    is    inexcusable    and     virtually 
amounts   to   a   refusal   to    proceed   with    the    appraise- 
ment,   the   fact    that    the    appraisement   was    not   con- 
cluded   before    suit    brought   will    not    bar    an    action 
on    the    policy."      McCtiUough   v.     The  Insurance    6Vy., 
113     Mo.,    606;     Blnhoj)    v.     The    Imnranee    Co,,    130 
N.    Y.,    ^%S\     Uhn'g    v.    The    Imunince    Co.,,    101     N. 
Y.,    137;    BracUhaw    v.    The    Inmirance     Co.,    137    N. 
Y.,     137. 

In  the  McCulIough  case,  above  cited,  the  Court 
say:  ^^The  appraisers  could  not  agree  as  to  the 
value  of  the  property  destroyed  or  the  amount  of 
damage  sustained,  nor  could  they  agree  on  a  third 
man.  McGraw  (the  appraiser  for  the  insured)  then 
suggested  the  names  of  four  or  five  persons,  some 
of    whom   resided   in   the   county,    some    at   Boonville, 
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and    others    at    points    not    far    distant.       White    (ap- 
praiser   of    the   company)    would    not    agree    to   either 
of    them,    and    suggested   the    names    of    some    others 
living     in    St.    Joseph,    Kansas    Cit)'^,    and    St.    Louis, 
at   least   two    hundred    miles    distant   from    where    the 
tire    occurred.       McGraw    would    not    agree    to    them 
Ijoeause    of    their    remoteness   from    the    place   of    the 
tire    and   want    of    knowledge   of    the   value   of    prop- 
erty   in    that    locality,     but    White    would    not    agree 
to   any   other    person.       His    course,    to    say   the   least 
of    it,    was    unreasonable,    unjust,    and    tantamount    to 
a   refusal   to   proceed   with   the  appraisement.       Justice 
and    fair    dealing   did     not     require    the    plaintiffs    to 
wait     longer     than    they    did    before    instituting    this 
suit.'" 

In  Slagara  Imrnrance  Co,  v.  Bhhop^  154  111.,  9, 
it  was  held  that,  where  the  appraiser  of  the  com- 
pany refuses  to  agree  upon  an  umpire  living  in  the 
vicinity  of  the  fire,  and  insists  upon  a  person  of 
whom  the  other  appraiser  knows  nothing,  the  in- 
sured is  relieved  from  the  necessity  of  an  award 
before    bringing   suit. 

In  Braddy  v.  N<i^v  York  Batnenj  Insurance  Co,^ 
115  N.  Y.,  354:  (20  S.  E.,  477),  it  was  held  that 
it  was  not  unreasonable  on  the  part  of  the  appraiser 
of  the  insured  to  object  to  an  umpire  suggested  by 
the  appraiser  of  the  company,  upon  the  ground  that 
he  was  unknown  to  the  former,  and  that  he  lived 
remote   from    the   place   of    the   fire. 

In    Chapman    v.     Rockford    Inf^urance    Co.,    28    L. 
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R.  A.,  405,  it  was  held  that  the  insured  is  not 
required  to  enter  into  a  new  appraisement  or  name 
another  appraiser  when  the  appraiser  of  the  com- 
pany has  shown  |)ervorse  conduct  or  want  of  ut- 
most good  faith  in  attempting  to  obtain  an  appraise- 
ment. In  tliis  case  the  Court  said,  further,  that  it 
was  riot  permissible  for  the  insurers  to  arbitrarily" 
or  capriciously  demand  an  appraisal  (before  an  eflFort 
to  settle  and  an  honest  diflference  '  has  arisen)  simply 
to  sus])end  a  claim  for  loss,  and  then  select  an  ap- 
praiser who  will  perversely  refuse  to  concur  in  an 
umpire  unless  he  comes  from  Chicago,  or  is  the 
kind  of  man  the  insurers  want.  Such  a  course,  if 
tolerated,  places  the  assured  very  largely  at  the 
mercy  of  the  insurer.  "Any  attempt  on  the  part 
of  either  party  to  misuse  or  pervert  the  provisions 
of  the  policy  as  to  an  appraisal  so  as  to  unrea- 
sonably delay  an  adjustment,  or  to  secure  an  unjust 
abatement  of  an  honest  loss,  is  a  breach  of  good 
faith,  and  should  be  treated  as  a  waiver  of  the 
condition  and  dispensing  with  the  necessity  of  an 
appraisal  or  warranting  a  resort  to  an  action  with- 
out one,  if  the  party  thus  prejudiced  has  used  all 
fair  and  reasonable  means  and  diligence  on  his  part 
to  secure  it.  To  hold  otherwise  would  l)e  to  per- 
mit the  party  in  fault  to  profit  by  his  own  wrong. 
The  arbitration  having  failed  in  consequence  of  the 
perverse  conduct  and  want  of  good  faith  of  the  in- 
surance companies,  represented  by  their  adjuster  and 
appraiser,    the   plaintiff    was   not   bound   to   enter   into 
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a  new  one  or  name  another  appraiser,  even  if  the 
companies  were  willing  to  name  a  new  one  on  their 
part.-'  Citing,  also,  Uhrlg  v.  WIU lamHburgh  Inmir- 
ance  Co.^  101  N.  Y.,  362;  Davenport  v.  Long 
hJiind   Insurance    Co.,    10    Daly,    538-9. 

See,  also,  Biddle  on  Insurance,  Sec.  li62,  Vol. 
11. ,  where  it  is  said:  ''When  each  side  duly  se- 
lects  an  arbitrator,  but  the  umpire  fails  of  selec- 
tion, there  need  not  be  a  new  arbitration  proceed- 
ing."     Citing   the   case   in    101    N.    Y.,    362. 

We  are  satisfied  that  the  action  of  the  appraiser 
for  the  companies  in  this  case  was  arbiti'ary,  and  his 
demands  unreasonable,  and  the  appraiser  of  the  in- 
sured was  not  bound  to  submit  to  them.  Nor,  under 
the  facts  disclosed  in  this  record,  was  the  insured 
bound  to  submit,  in  the  first  instance,  to  an  arbitra- 
tion, or  proceed  further  in  an  attempt  at  appraisal 
after  the  eflfort  made,  and  they  were  justified  in  bring- 
ing their   suit   when    they   did. 

The  only  other  question  which  we  think  it  material 
to  consider  is,  whether  the  verdict  or  judgment  in 
this  case  is  excessive,  or  not  supported  by  the  evi- 
dence. The  matter  was  submitted  to  a  jury,  and 
they  have  passed  upon  this  question  as  best  they 
could,  and  there  is  certainly  evidence  to  support  their 
finding.  It  is  said  that  there  is  a  discrepancy  be- 
tween the  amounts  stated  in  the  proof  of  loss  and 
the  evidence  given  by  the  same  parties.  This  is  ex- 
plained by  the  assured  with  a  statement  that  the 
proofs   of   loss    were   intended  to  be  only  aj)proximate. 
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and  showed  actual  cost  of  the  material  on  the  yard, 
while  the  evidence  showed  its  actual  market  value  at 
the  same  place;  that  the  latter  statement  shows  the 
actual  loss  estimated  by  market  value,  while  the  proof 
of  loss  shows  the  same  estimated  by  actual  cost,  made 
out   as   suggested    by    the   companies. 

The  plaintiffs  are,  we  think,  entitled  to  the  mar- 
ket value  of  their  property  destroyed,  so  far  as  cov- 
ered by  their  jx)licies.  The  three-fourths  value  clause 
in  the  |)olicies  sued  on  in  this  cause  has  been  held 
to  be  inoperative  under  our  statute.  Dugger  v.  In- 
surance Co.,  11  Pick.,  245  (32  S.  W.  Rep.,.  5).  And 
the  plaintiff  is  not  restricted  to  that  amount  of  re- 
covery. 

We  see  no  error  in  the  judgment  of  the  Court 
below,    and   it   is   affirmed    with   costs. 
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Moore  v.  State. 

{Nd^/tvUIe.       February    13,    1896.) 

1.  Criminal  Practice.     Rec^trd  rccftiil  of  officers  oaUu 

The  recital  in  the  order  respiting*  the  jury  in  a  felony  case,  that 
the  officers  placed  in  charge  **  were  sworn  according*  to  law  to 
attend  and  wait  on  them''  is  sufficient.     (PosU  P*  ^i^-) 

Cases  cited  and  approved:  Taylor  v.  State,  6  Lea,  235;  Lancaster 
V.  State,  91  Tenn.,  286. 

2.  Criminal  Evidknce.     Phyniclan's  exper'nnents  admisstble. 

It  is  competent  for  physicians  who  saw  deceased  lying  on  the 
ground  at  the  place  where  the  homicide  occurred,  and  who 
located  the  pistol  balls  fired  into  the  body,  to  testify  with  re- 
gard to  an  experiment  subsequently  made  in  the  absence  of 
defendant,  in  order  to  ascertain,  if  possible,  the  relative  posi- 
tions of  the  deceased  and  defendant  when  the  fatal  shot  was 
fired.     {Post,  pp.  212,  213.) 

Cases  cited  and  approved:  Byers  v.  Railroad,  94  Tenn.,  346;  Boyd 
V.  State,  14  Lea,  161;  Lipes  i\  State,  15  Lea,  125;  Railroad  v. 
Ayers,  16  Lea.  725., 

3.  Same.     Oetieral  objection  ineffectual. 

A  general  objection  to  the  introduction  of  evidence  is  not  avail- 
able, if  the  evidence  was  competent  upon  any  ground.  {Postj 
pp.  213,  214.) 

Cases  cited  and  approved:  Reilley  v.  English,  9  Lea,  20;  Miller  v. 
State,  12  Lea,  223. 

4.  Same.     Dying  declaration  admissible,  lohen. 

A  dying  declaration,  otherwise  competent,  will  not  be  excluded 
because  it  was  made  five  days  before  death.     (Post,  pp.  213-215.) 

Cases  cited  and  approved:  Epperson  v.  State,  5  Lea,  291;  Baxter 
V.  State,  15  Lea,  657;  Lowry  v.  State,  12  Lea,  142;  Stewart  i'. 
State,  2  Lea,  598. 
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5.  Same.     Sinne, 

An  objection  to  a  paper  as  a  dying*  declaration  upon  the  ^ound 
that  it  was  sig'ned  in  the  name  of  deceased  by  another,  cannot 
be  raised  for  the  first  time  on  appeal,  especially  where  the  wit- 
ness who  identified  the  paper  and  read  it  to  the  jury,  was  the 
party  who  wrote  it  at  the  dictation  of  deceased,  and  affixed 
the  signature  in  question.     (Post,  pp.  213-215.) 

6.  Same.     SUiteinents  of  deceased  made  in  defetvddiU's  presence  od- 
mlssible,  ir^ieii. 

Statements  by  deceased,  made  soon  after  and  with  regard  to  the 
affray,  are  admissible  against  defendant  in  a  murder  case, 
where  they  were  made  within  his  hearing,  and  were  not  con- 
tradicted by  him,  and  were  of  such  a  nature  that  his  silence 
affords  an  inference  of  his  assent.     (Post,  p.  215.) 

7.  Samk.     Impeachment  of  witness  by  record  sfunving  infamy. 

An  authenticated  copy  of  the  record  containing  a  judgment  de- 
claring a  witness  infamous,  and  disqualifying  him  from  giving 
evidence,  is  admissible  to  impeach  him.     (Post,  PP*  215,  216.) 

Case  cited  and  approved:  Boyd  v.  State,  04  Tenn.,  505. 

8.  Same.     Order  of  Introduction  of  evidence  rests  in  Court's  discretion. 
It  is  within  the  sound  discretion  of  the  trial  Court,  whether  it 

will  permit  the  prosecution  to  introduce  testimony  in  rebuttal 
which  should  more  properly  have  been  introduced  in  the  open- 
ing.    (Post,  pp.  216,  217.). 

9.  Same.     Chaise  as  to  effect  of  proof  of  (/oort  cfiaracter. 

An  instruction  that  if  the  defendant,  in  a  prosecution  for  murder, 
is  shown  to  have  been  a  man  of  good  character  previous  to  the 
homicide,  it  is  a  witness  in  his  behalf,  is  proper,  where  the  tes- 
timony as  to  his  good  character  related  to  his  reputation  as  a 
peaceable  man,  and  was  introduced  to  support  his  plea  of  self- 
defense,  and  the  jury  are  further  properly  instructed  as  to  the 
effect  of  reputation  upon  his  credibility  as  a  witness.  (Post, 
pp.  218,  219.) 

10.  Same.     Swearing  of  wit7iess  iraived. 

The  failure  to  swear  a  witness  for  the  State  is  waived  where  the 
counsel  for  defendant,  with  knowledge  of  the  failure,  cross- 
examines  him  as  one  fully  qualified  to  testify,  although  de- 
fendant himself  did  not  know  of  the  omission.  (Post,  pp.  219, 220. ) 

Case  cited:  100  Mo.,  347. 
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11.  New  Trial.    Discretion  of  Court  as  to  granting. 

The  denial  of  a  motion  for  a  new  trial  in  a  criminal  case  on  the 
gix>und  of  newly-discovered  evidence,  will  not  be  disturbed  on 
appeal,  unless  there  has  been  an  abuse  of  discretion  by  the 
trial  Judge.     {Post,  pp.  219-223.) 

Case  cited  and  approved:  State  v.  Collins,  15  Lea,  434. 

12.  Same.    Examination  of  witnesses  in  open  Court  proper. 

It  is  proper  for  the  Court,  upon  a  motion  for  a  new  trial  in  a 
criminal  case,  on  the  ground  of  newly -discovered  evidence,  to' 
require  the  presence  of  affiant  in  open  Court,  in  order  to  test 
his  knowledge  and  his  credibility  by  an  oral  examination. 
{Post,  p.  222.) 

Case  cited  and  approved:  Glidewell  v.  State,  15  Lea,  133. 

13.  Same.     Counter  affidavits  admissible. 

The  affidavits  oi\  a  motion  for  a  new  trial  in  a  criminal  case,  on 
the  ground  of  newly -discovered  evidence,  may  be  opposed  by 
counter  affidavits.     {Post,  pj).  222,  223.) 

Cases  cited  and  approved:  McQavock  v.  Brown,  4  Hum.,  250;  S4 
Pick.,  246;  2  Caine,  260;  10  Wend..  288. 

ft 

14.  Self-defense.     Charge  of  Court. 

An  instruction  that,  to  constitute  self-defense,  the  belief  or  ap- 
prehension of  danger,  must  be  founded  on  sufficient  circum- 
stances to  authorize  the  opinion  that  the  deadly  purpose  then 
exists  is  not  prejudicially  erroneous,  because  it  omits  reference 
to  fear  of  great  bodily  harm,  where  in  three  other  places  such  a 
fear  is  stated  to  be  a  justification  for  killing  in  self-defense. 
(Post,  p.  217.) 
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Palmer  &  Ridley,  McLemore  &  Richardson, 
and   J.    H.    Cummings   for   Moore. 

Attorney -general  Pickle,  Sheafe  &  Whitaker,  G. 
F.  Cranor,  p.  p.  Mason,  B.  L.  Ridley,  and  Jno. 
S.    Patterson  for  State. 

Beard,  J.  The  plaintiflF  in  error  was  tried  and 
found  guilty  of  the  murder  (in  the  second  degree) 
of  one  Pemberton,  and  he  has  brought  his  case  to 
this  Court  for  review.  A  number  of  errors  of  law 
are  assigned  by  his  counsel  to  the  action  of  the 
Court  below.  These  will  be  considered  in  the  order 
in  which   they  were  presented  in  argument  and  brief. 

1.  It  is  insisted  that  the  record  fails  to  show 
that  the  officers  placed  in  charge  of  the  jury,  dur- 
ing the  trial  of  this  cause,  were  properly  sworn. 
We  think  this  objection  is  not  well  taken.  The 
minute  entry  on  this  subject  is  as  follows:  ''Upon 
the  respite  of  the  jury  it  was  placed  in  the  charge 
of  W.  H.  Alexander  and  J.  W.  Primm,  two  deputy 
sheriffs,"  etc.,  ''who  were  sworn  according  to  law 
to  attend  and  wait  on  them."  It  is  only  necessary 
to  say  that  similar  recitals  have  been  heretofore  con- 
sidered by  this  Court  in  Taylor  v.  State^  6  Lea, 
235,  and  LimcciMter  v.  State^  91  Tenn.,  286,  and 
were   held   to    be   sufficient. 

2.  It  is  urged  that  the  trial  Judge  committed  a 
reversible  error  in  permitting  Drs.  Frees  and  Martin 
to  testify  with  regard  to  an  experiment  which  they 
made   a   few   davs    before    the    trial,    in   order   to   as- 
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certain,     if     possible,     the    relative    }X)sitioDs    of     the 
deceased   and  the   prisoner   at   the   time   the  fatal  shot 
was    fired.      These    two   witnesses   were    surgeons    and 
physicians.       They  were   called   to   see   the   deceased   a 
very   short  time   after   the    difficulty,    and    found    him 
lying   on  the   ground   at   the  place  where   it   occurred. 
They    probed   the   wounds   and   traced   the   course    and 
located    the    two    pistol    balls    which    were    fired    into 
his    body    by    the    prisoner.      These    facts,    added    to 
their     knowledge     of     the     general     conditions     under 
which    the    affray   took    place,    made    their   testimony, 
as  to   this  experiment,   competent   to   go   to   the  jury. 
The    objection    that  the   experiment   was   made   in   the 
absence   of  and    without   notice    to    plaintiff    in   error, 
went  to   the   weight  of   this   evidence   and   not   its   ad- 
missibility.       ByevH     v.     Railroad^     94     Tenn.,     346; 
Boyd    V.     State^     14    Lea,     161;     Lipes    v,    State^    15 
Lea,    125;    Railroad  v.    Ayers^    16    Lea,    725. 

3.  Again,  it  is  contended  that  the  trial  Judge 
erred  in  admitting  the  paper  prepared  by  one  Saun- 
ders, soon  after  the  difficulty,  as  the  dying  decla- 
ration of  Pemberton.  The  objection  to  the  intro- 
duction of  this  paper  in  the  Court  below  was  gen- 
eral in  its  character.  We  repeat  what  has  been 
heretofore  said  by  this  Court,  that  it  is  doubtful 
'*  whether  a  general  objection  would,  in  any  case, 
be  sufficient  to  put  the  Court  below  in  error." 
Reilly  V.  Engrmh^  9  Lea,  20.  «*Upon  principle,  it 
18  the  duty  of  a  party  objecting  to  evidence  to  com- 
municate,  at  the  time,   to  the  Court  and  the   opposite 
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party,  the  grounds  of  his  objection,  for  the  obvious 
reason  that  they  should  have  the  opportunity  of  act- 
ing advisedly,  and  not  be  entrapped  into  error." 
Miller  V.  State^  12  Lea,  223.  Certainly  the  general 
objection  will  not  avail  here  if,  upon  any  ground, 
the  evidence  objected  to  was  competent.  In  argu- 
ment it  is  now  urged  that  the  record  fails  to  dis- 
close that  Pemberton  made  this  statement  under  a 
sense  of  impending  death.  We  think  otherwise.  He 
was  suffering  at  the  time  from  two  wounds  recently 
inflicted,  one  of  which  proved  fatal.  That  he  was 
sensible  of  the  seriousness  of  this  wound  and  that 
death  would  result  therefrom,  is  apparent  from  his 
conversation  with  a  number  of  persons.  To  the 
party  who  reduced  the  statement  to  writing  he  said, 
both  before  and  at  the  time  of  its  preparation,  that 
he  was  going  to  die.  To  the  minister  who  came 
to  him  he  expressed  '<a  deep  sense  of  his  impend- 
ing dissolution  and  a  consciousness  of  the  awful  oc- 
casion."  Nor  is  the  competency  of  this  pai>er,  as 
a  dying  declaration,  affected  by  the  fact  that  death 
did  not  ensue  for  five  days  after  it  was  made. 
Wharton  on  Crim.  Ev.,  Sees.  281,  295;  5  Lea,  291; 
15  Lea,  657;  12  Lea,  142;  2  Lea,  598.  But  it 
is  also  urged  in  argument  that  this  paper  should 
not  have  gone  to  the  jury,  because  it  was  signed 
^*J.  D.  Pemberton  by  J.  T.  Saunders."  This  ob- 
jection, being  made  for  the  tirst  time  in  this  Court, 
comes  too  late.  Especially  is  this  so,  as  the  witness, 
Saunders,    who   identified    the.    paper    and    read    it    to 
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the  jury,  was  the  party  who  wrote  it  at  the  dic- 
tation of  P^mberton  as  his  dying  declaration,  and 
then  affixed  the  si^^nature  in  question.  In  addition, 
there  is  nothing  in  the  record  to  rebut  the  presump- 
tion that  this  signature  was  made  by  Saunders  for 
Pemberton  on  account  of  the  latter' s  enfeebled  con- 
dition. 

4.  The  trial  Judge  permitted  certain  statements 
of  the  deceased,  made  soon  after  the  affrav  and 
^vith  regard  to  it,  to  be  put  in  evidence,  and  this 
is  assigned  as  error.  The  witnesses  who  testified  as 
to  these  statements  said  they  were  made  in  the  pres- 
ence of  and  within  the  hearing  of  the  prisoner,  and 
that  they  were  uncontradicted  by  him.  We  think 
the   testimony  was   competent.       "If   A,    when    in    B's 

presence   and   hearing,    makes   statements    which    B   lis- 

« 

tens  to  in  silence,  interposing  no  objection,  A's  state- 
ment may  be  put  in  evidence  against  B  whenever 
B's  silence  is  of  such  a  nature  as  to  lead  to  the 
inference  of  assent."  Wharton  on  Crim.  Ev.,  Sec, 
679. 

5.  One  Robinson  was  examined  as  a  witness  by 
plaintiff  in  error.  On  cross-examination  the  attorney 
for  the  State  asked  him  if  he  had  not  l)een  indicted 
in  the  Circuit  Court  of  Coffee  County  for  larceny 
and  robbery,  and  he  answered  he  had  been.  There- 
upon the  State  offered  an  authenticated  copy  of  the 
record  in  the  case,  complete  in  every  respect,  and 
containing  the  judgment  declaring  him  infamous  and 
disqualifying   him    from    giving  evidence  in  the  Courts 
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of  the  State.  This  was  admitted  over  the  objec- 
tion of  plaintiff  in  error.  This  was  proper.  The 
conviction  of  this  witness  could  only  be  shown  by 
the   record.       Bot/d  v.    State^    94   Tenn,,    506. 

6.  After  the  defendant  below  had  closed  his  case, 
the  State,  over  the  objection  of  the  former's  counsel, 
was  permitted  to  show  by  one  witness  that  he  as- 
sisted in  undressing  Pemberton  when  he  was  shot,  and 
saw  no  weapon  of  any  kind  on  or  about  his  person; 
and  by  another,  that  he  examined  the  hands  of  the 
deceased  immediately  after  the  shooting  occurred  and 
found  no  blood  on  them.  It  is  now  insisted  this 
testimony  should  have  been  offered  in  chief,  and  that 
the  trial  Judge  was  in  error  in  permitting  it  to  be 
given  in  rebuttal.  The  contention  of  plaintiff  in  error 
was,  that  his  first  shot  was  fired  as  a  result  of  a 
demonstration  made  by  the  deceased  in  passing  his 
hand  to  his  hip  pocket,  as  if  to  draw  a  pistol,  and 
his  second,  when  deceased  was  in  the  act  of  throw- 
ing a  large  stone,  upon  which  his  hand,  made  red 
by  the  flow  of  blood  from  his  first  wound,  had  left 
its  impression.  This  testimony,  of  which  coiuplaint 
is  now  made,  was  clearly  competent  to  rebut  these 
contentions.  But,  in  addition,  while  orderly  procedure 
would  suggest  that  the  State  should  put  its  whole 
case  in  evidence  in  chief  and  reserve  only  its  re- 
buttal testimony  to  meet  the  case  of  the  prisoner, 
yet  there  is  no  .fixed  or  inflexible  rule  which  would 
require  the  trial  Judge  to  reject  testimony  in  re- 
buttal   which    more    properly   should    have    teen    pre- 
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sented  in  the  opening  of  the  case.  This  is  a  matter 
resting  in  the  sound  discretion  of  the  Court  below, 
and  unless  the  case  should  disclose  an  abuse  of  that 
discretion,  it  would  not  be  interfered  with  by  this 
Court. 

7.  The  trial  Judge,  among  other  things,  said  to 
the  jury:  '<To  constitute  self-defense,  the  belief  or 
apprehension  of  danger  must  be  founded  on  sufBcient 
circumstances  to  authorize  the  opinion  that  the  deadly 
purpose  then  exists,  and  the  fear  that  it  will  be  at 
that  time  exercised."  It  is  insisted  there  was  error 
in  this  instruction,  as  its  necessary  effect  was  to  ex- 
clude the  plaintiff  in  error  from  the  right  of  self- 
defense,  even  though  he  might  have  had,  at  the  time 
he  fired,  a  well-founded  apprehension  that  he  was 
exposed  to  great  bodily  harm  at  the  hands  of  the 
deceased.  It  was  an  evident  inadvertence  on  the  part 
of  the  trial  Judge  in  dropping,  at  this  place  in  his 
charge,  a  fear  of,  or  apprehension  of,  great  bodily 
harm  as  one  of  the  constituents  of.  the  right  of  self- 
defense.  But  immediately  following  the  above  he 
says:  '<To  excuse  a  homicide,  the  danger  of  death  or 
great  bodily  injury  must  either  be  real  or  honestly 
believed  to  be  so,"  etc.  This  is  repeated  distinctly, 
and  with  emphasis,  in  two  other  places,  in  close  con- 
nection with  the  foregoing,  so  that  it  is  very  clear 
this  inadvertence  could  not  have  misled  the  jury  to 
the  prejudice  of  the  prisoner.  The  assignment,  there- 
fore,   is   not   well   taken. 

8.  It   is   further   assigned  for   error   that   the   trial 
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Judge  had  failed  in  his  charge  to  give,  as  clearly 
as  he  should  have  done,  the  prisoner  the  benefit  of 
reasonable  doubt.  This  criticism  is  directed  to  one 
sentence  of  a  charge  (which,  of  itself,  is  not  amen- 
able to  it)  remarkable  for  its  clearness  and  fullness 
of  statement  of  all  the  rules  that  govern  in  a  case 
of  this  kind,  especially  on  the  doctrine  of  reasonable 
doubt.      This   assignment   is   therefore   overruled. 

9.  The  trial  Judge  instructed  the  jury  that  ''if 
the  proof  shows  plaintiff  in  error  to  have  been  a 
man  of  good  character  previous  to  the  diflSculty, 
this  is  a  witness  in  his  behalf,"  etc.,  and  it  is  now 
assigned  for  error  that  this  limits  the  effect  of  good 
character  to  the  time  of  the  difficultv,  vvhile  the  law 
gives  him  the  benefit  of  it  as  a  witness  in  his  be- 
half until  it  is  impeached  on  the  trial.  The  prisoner 
was  resting  his  case  upon  the  plea  of  self-defense, 
and  had  testified  that  he  had  only  fired  his  pistol 
when  he  believed  himself  to  be  in  danger  of  death 
or  great  bodily  harm.  To  support  this  defense,  he 
introduced  a  great  number  of  witnesses,  who  testified 
that  he  was  a  man  of  peace,  whose  life  had  been 
characterized  by  quiet  and  subordination  to  the  law. 
It  was  to  this  phase  of  his  character  the  Court 
below  directed  this  part  of  the  charge,  and  it  was 
proper  to  limit  his  good  character  in  that  respect 
to  the  date  of  the  fatal  difficultv.  For,  while  evi- 
dence  is  admissible  to  show  that  the  previous  good 
character  of  the  accused  was  such  as  to  make  it 
improbable    that   the   accused    would    be   guilty   of    the 
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crime  charged  {PeopU  v.  Dogett^  62  Cal.,  27;  Kee  v. 
St(ite^  28  Ark.,  155;  Toutig  v.  Oom.^  6  Bush.,  312), 
yet  testimony  that  he  has  borne  a  good  charac- 
ter subsequent  to  the  commission  of  the  offense  is 
not  competent.  Brown  v.  State^  46  Ala.,  175; 
Slnte   V.    Klnley^    43   Iowa,    294. 

And  that  the  jury  in  this  case  could  not  have 
been  misled  by  the  limitation  put  upon  the  character 
of  the  prisoner  in  this  regard,  is  apparent  in  other 
part6  of  his  charge,  where  the  trial  Judge  lays  down 
with  much  clearness  the  rules  that  are  to  govern 
the  jury  in  testing  the  credit  of  the  witnesses,  and 
then  ^ives  him  the  full  benefit  of  the  supporting 
evidence  he  had  introduced  to  support  his  character 
as  a   witness. 

10.  It  is  contended,  in  the  last  place,  that  the 
Court  below  committed  error  in  declining  to  grant  the 
motion  for  a  new  trial.  This  motion  was  rested  on 
two  grounds:  First,  that  one  of  the  witnesses  for 
the  State  testified  without  being  sworn,  and  that 
this  fact  had  only  become  known  to  the  plaintifl'  in 
error  after  the  trial;  and,  second,  that  since  the 
trial  new  and  important  testimony  had  come  to  the 
knowledge  of  the  prisoner  and  his  counsel.  As  to 
the  first  of  these  grounds,  it  is  to  be  observed, 
while  there  is  an  affidavit  of  the  prisoner,  stating 
that  he  only  became  aware  of  the  fact  that  this 
witness  gave  his  testimony  without  l>eing  sworn, 
after  the  trial  was  concluded,  yet  the  record  is  si- 
lent   as    to    when     his     counsel    discovered    it.       That 
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there  was  irregularity  in  thus  accepting  this  tes- 
timony is  true,  but  it  was  one  that  would 
easily  and  promptly  have  been  remedied  by  the 
Court  if  attention  had  been  called  to  it  during  the 
trial.  The  record  discloses  that,  after  the  examina- 
tion in  chief  by  the  State,  he  was  turned  over  to 
ihe  attorneys  of  the  plaintiff  in  error,  who  cross- 
examined  him  as  one  fully  qualified  to  testify. 
Having  thus  gone  forward  without  inquiry  or  ob- 
jection, it  must  now  be  taken  that  there  was  an 
implied  waiver  of  the  oath  of  the  witness,  which 
is  conclusive  on  the  prisoner  as  well  as  the  State. 
State    of   Missouri   v.    I/ope,    100    Mo.,    347. 

To  understand  the  second  of  the  grounds  on  which 
this  motion  rests,  it  is  necessary  briefly  to  state  a 
few  of  the  facts  which  are  undisputed  and  the  con- 
tention of  the  plaintiff  in  error  as  to  others  which 
are  the  subject  of  controversy.  The  deceased,  on 
the  morning  of  the  difficulty,  was  driving  a  wagon 
loaded  with  wheat  towards  Murfreesboro,  seated  upon 
the  front  part  of  his  vehicle.  The  prisoner  was  in 
his  buggy,  going  in  the  opposite  direction.  When 
they  met  each  halted  his  team  and  there  was  at 
once  renewed  an  old  quarrel  of  an  exasperating  char- 
acter. An  angry  colloquy  ensued,  during  which  each 
party  maintained  his  position  in  his  own  conveyance. 
Finally,  according  to  the  testimony  of  the  plaintiff 
in  error,  the  deceased,  denouncing  the  prisoner,  said 
to  him  that  he  (the  deceased)  intended  to  kill  him, 
and   accompanied   this   threat   with  a  movement  of   his 
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hand  to  his  hip  pocket  as  if  to  draw  a  pistol.  Then 
it  was  plaintiff  in  error,  believing  himself  in  immi- 
nent peril,  drew  his  weapon,  firing  one  shot  at  de- 
ceased while  he  sat  in  his  wagon  and  the  other  after 
he  got  down  to  the  ground.  In  the  course  of  the 
trial,  to  rebut  the  inference  from  these  statements 
that  deceased  was  armed,  the  State  offered  testimony 
tending  to  show  that,  when  undressed,  soon  after 
the  affray,  no  weapon  was  found  upon  him.  Soon 
after  the  difiiculty  occurred  the  wagon  of  the  de- 
ceased was  driven  to  the  premises  of  a  neighbor,  and 
was  left  there.  On  motion  for  a  new  trial,  the 
affidavit  of  one  Hopkins  was  offered,  to  the  effect 
that,  soon  after  the  wagon  W9,s  placed  on  these  prem- 
ises he  went,  in  company  with  his  brother,  to  ex- 
amine it,  and,  while  engaged  in  the  examination,  he 
discovered  a  satchel  on  the  top  of  the  sacks  of 
wheat,  which  his  curiosity  induced  him  to  open,  and, 
doing  this,  he  found  a  pistol  inside,  carefully  wrapped 
with  paper.  He  further  stated  he  immediately  re- 
dosed  the  satchel,  and,  rejoining  his  brother,  accom- 
panied him  to  their  father's  house,  keeping  from 
him  and  all  other  persons  the  fact  of  this  discov- 
ery until  the  day  after  the  trial,  when,  for  the  first 
time,  he  disclosed  his  secret  to  the  prisoner,  who 
sought  an  interview  with  him  at  his  (the  affiant's) 
father's  place.  The  affidavits  of  three  or  four  per- 
sons were  offered  corroborating  Hopkins  in  unimpor- 
tant particulars,  and  the  affidavits  of  a  number  of 
persons    in    support   of    his   character   for    truth    were- 
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also  filed,  while,  on  the  other  hand,  the  State  pre- 
sented several  counter  affidavits,  the  tendency  of 
which  was  to  throw  serious  discredit  on  all  the  ma- 
terial facts  of  his  statement.  The  trial  Judge  had 
Hopkins  and  others  of  these  parties  come  l)efore 
him  and  submit  to  an  examination  in  open  Court, 
and,  either  regarding  Hopkins^  statement  as  untrue, 
or,  if  true,  as  immaterial  in  view  of  the  clear  and 
distinct  statement  of  the  prisoner  as  to  the  gesture 
of  Pemberton  which  induced  him  to  fire,  declined 
to  grant  a  new  trial.  This  motion,  resting  on  the 
ground  of  newly  discovered  evidence,  was  addressed 
to  the  discretion  of  the  trial  Judge  (State  v.  Collin^^ 
15  Lea,  434)  and  his  conclusion  is  binding  on  this 
Court,  unless  we  discover  that  there  has  been  an 
abuse   of   that   discretion.       This   we   do   not   find. 

But  it  is  insisted  the  Court  below  violated  correct 
practice,  and  did  serious  wrong  to  the  prisoner,  in 
requiring  Hopkins,  the  affiant,  to  be  present  in  Court 
to  submit  to  an  examination  at  the  hands  of  the 
State's  representatives,  and  also  in  permitting  the  State 
to  offer  counter  affidavits  to  contradict  and  thus  im- 
peach him.  It  was  not  only  not  a  violation  of,  but 
altogether  sound,  practice  to  require,  on  this  motion, 
the  presence  of  affiant  in  open  Court  in  order  to  test 
his  knowledge  and  his  credibility  by  an  oral  exami- 
nation of  him  with  regard  to  the  statements  con- 
tained in  his  affidavit.  GUdewell  v.  State^  15  Lea, 
133. 

Nor  was   any  error   committed   in  allowing  the  pro- 
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duction  of  counter  affidavits.  This  practice  was  rec- 
ognized as  well  established  as  early  as  the  case  of 
McGavock  v.  Brmon^  4  Hum.,  260,  where  it  was 
said:  '^In  criminal  cases  it  has  been  the  constant 
practice  to  receive  counter  affidavits,  and  new  trials 
are  every  day  refused  upon  the  facts  disclosed  in 
such  affidavits."  And:  <'This  practice  has  prevailed 
and  been  found  to  be  useful  in  other  States."  ParJcef* 
V.  Hardy ^  24  Pick.,  246;  Pomroy  v.  Columbian  Ins. 
Co.,  2  Caine's  R.,  260;  Pe^fple  v.  8up.  Ct.  of  N.  Y., 
10   Wend.,    288. 

Nor  can  the  party  tendering  the  witness  reason- 
ably complain  of  this  procedure,  for  he  should  be 
prepared  to  repel  any  collateral  attack  on  the  char- 
acter of  the  witness  upon  whose  testimony  his  motion 
rests.  As  there  is  great  temptation  to  perjury  in 
such  applications,  the  trial  Judge  should  avail  him- 
self of  the  law's  best  methods  for  sifting  the  con- 
sciences and  character  of  such  a  witness,  in  order 
that  a  conclusion  may  be  reached  which  will  promote 
rather   than   defeat   the   ends   of   justice. 

This  last  assignment  of  error  is  also  overruled, 
and  the  judgment   of    the   Circuit   Court   is   affirmed. 
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^^  Life  Association   v.    Winn. 


{yashville.      February  14,    1896.) 

Evidence.    Admissicnis  of  insured  competent  ngalnut  bcnefieUiry  in 
life  policy. 

Admissions  of  insured  that  he  had  forfeited  a  policy  taken  out 
for  another's  benefit,  are  competent  for  defendant,  in  a  suit  by 
the  beneficiary  upon  the  policy,  where  the  insured  never  sur- 
rendered control  of  the  policy  and  undet  its  terms  possessed  a 
power  of  revocation  and  substitution  of  new  beneficiary. 

Cases  cited  and  approved:  Insurance  Co.  v.  Booker,  9  Heis.,  606; 
Insurance  Co.  v.  Morris,  3  Lea,  102;  Gosling  v.  Caldwell,  1  Lea, 
454;  Catholic  Knights  i\  Kuhn,  91  Tenn.,  214;  Tennessee  Lodge 
V.  Ladd,  5  Lea,  720;  126  111.,  387;  110  Ind.,  189;  41  Fed.  Rep.,  1} 
106- Ind.,  593;  70  Mich.,  587;  70  Tex.,  247;  86  Ky.,  136. 


FROM    DAVIDSON. 


Appeal  in  error  from  Second  Circuit  Court  of 
Davidson   County.      Claude  Waller,  J. 

Champion,    Head   &   Brown   for    Life   Association. 

W.  D.  Covington,  A.  S.  Colyar,  and  Joseph 
G.    Branch   for   Winn. 

Beard,  J.  The  plaintiff  in  error,  a  mutual  life 
insurance  company,  located  in  Philadelphia,  on  De- 
cember   28,    1891,    issued    to    Dr.    Charles    W.    Winn 


DECEMBER  TERM,  1896.  225 

Life  Apsociation  v.  Winn, 

a  policy  on  his  life  for  $5,000,  payable  at  his  death 
to  his  wife,  the  defendant  in  error.  In  January, 
1893,  the  assured  died.  The  company,  treating  this 
as  a  lapsed  or  forfeited  policy,  declined  to  make  pay- 
ment on  it  to.  the  beneficiary,  and  thereupon  this 
suit  was  brought.  The  trial  resulted  in  a  verdict 
against  the  defendant  below.  From  the  judgment 
on  this  verdict  an  appeal  has  been  prayed  to  this 
Court.  A  number  of  errors  are  assigned,  only  one 
of  which  will  be  noticed  in  this  opinion;  the  others 
will   be   disposed   of    orally. 

It  is  a  conceded  fact  that  Dr.  Winn  never  paid 
any  part  of  the  quarterly  premiums  due  on  this 
policy,  and  it  is  true  that,  by  its  terms,  this  non- 
payment worked,  ipfto  facio^  a  forfeiture  of  all  rights 
thereunder.  On  the  trial  of  the  cause,  however,  it 
was  contended  by  the  defendant  in  error  that,  by 
an  agreement  made  by  Dr.  Winn  with  an  agent  of 
the  company  at  the  time  the  policy  was  taken  out, 
and  subsequently  ratified  by  another  agent  author- 
ized to  speak  for  and  bind  the  company,  forfeiture 
was  saved,  notwithstanding  this  nonpajnnent,  and 
that  the  assured,  relying  on  this  agreement,  regarded 
the  policy  as  in  operation  at  the  time  of  his  death. 
Plaintiff  in  error  insisted,  on  the  contrary,  that  no 
such  agreement  had  been  made,  or,  if  made,  that 
it  was  not  binding  on  the  company,  and  that  this 
was  well  understood  by  the  assured,  who,  with  full 
knowledge  of  the  facts,  permitted  his  policy  to  be- 
come   lapsed    or    forfeited    for    nonpayment    of     pre- 
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miums,  and  thereafter  did  not  set  up  claim  that  it 
v^as  in  force.  Plaintiff  in  error  offered  testimony 
of  conversations  had  by  witnesses  with  Dr.  Winn, 
after  the  issuance  of  the  policy  and  subsequent  to 
the  date  of  the  forfeiture,  as  insistet^l  upon  by  the 
company,  tending  to  sustain  this  contention,  which 
was,  on  objection  of  the  defendant  in  error,  ex- 
cluded from  the  jury.  This  action  of  the  Court  is 
assigned   for  error. 

In  an  ordinary  life  policy,  where  the  beneficiary 
is  some  other  than  the  assured,  and  no  control  over 
the  policy  is  reserved  to  him  by  its  terms,  then 
the  law  is  that  the  interest  of  the  beneficiary  vests 
at  the  time  the  contract  of  insurance  is  complete, 
and  cannot  be  affected  by  subsequent  acts  or  decla- 
rations of  the  assured.  It  is  therefore  held  that 
testimony  tending  to  show  such  acts  or  declarations 
is  incompetent  in  any  litigation  between  the  benefi- 
ciary and  the  company.  Infutyrnice  Co.  v.  Booke7\ 
9  Heis.,  606;  Limrance  Co.  v.  Morris^  3  Lea,  102; 
Coding   v.    Caldirell^    1    Lea,    454. 

But  the  policy  sued  on  in  this  action  is  not  one 
that  upon  its  issuance  passed  beyond  the  control  of 
the  assured.  On  the  contrary,  the  first  of  the  con- 
ditions, which  are  set  out  on  the  back  of  the  policy, 
and  by  its  terms  made  part  thereof,  is  as  follows: 
''The  member  or  insured  may,  upon  the  approval 
of  the  president,  change  the  beneficiary  herein  named 
by  surrendering  this  policy  and  designating  another 
beneficiary  having  a  lawfully  insurable  interest  in   the 
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life     of     the     insured;    in    which     event,     the     within 
named   beneficiary   shall    have    no    claim   upon,    or   be 
entitled   to   receive,   anything  whatever  from   the  asso- 
ciation."     Under   such    a    policy,    the    beneficiary   ac- 
quires   no    vested     interest    until    the    death    of     the 
assured   occurs.      Until   this  event  takes   place,   owing 
to  the  right  of    revocation,    which    is,    by   the    condi- 
tioD,    reserved   to    the    assured,    the   beneficiary   has   a 
mere    expectancy,    depending    upon    the    will    and    act 
of    the   assured.       Martin   v.    Stebhins^    126   111.,    387; 
Mason    MutiKzl    Benefit  Association    v.    Burkhart^    110 
Ind.,    189;    Supreme    Conclame    v.     Cappdla^    41    Fed. 
Rep.,    1;    1    Bacon    on    Ben.     Soc,    Sec.     306;    Proly 
Mutital    Association    Fu7id  v.    Allen^    106    Ind.,    593; 
Mutual   Associatian    v.    Montgomery^    70    Mich.,     587. 
And   this   expectancy  does   not   rise   to   the   dignity   of 
a    property   right.       Byrne    v.    Causey ^    70    Tex.,    247; 
Manning    v.     A,     O.     U,     W.,    86    Ky.,    136;    Mason 
Mutual  Benefit   Association   v.    Burkhart^    supra. 

As  is  said  by  the  Court  of  last  resort  in  New 
York:  ''  Where  the  right  of  the  payee  has  no 
other  foundation  than  the  bare  intent  of  the  assured, 
revocable  at  any  moment,  there  can  be  no  vested 
interest  in  the  named  beneficiary  any  more  than  in 
the  legatee  of  a  will  before  it  takes  effect."  In 
such  a  case,  'Hhe  designation"  of  the  beneficiary 
"is  in  the  nature  of  an  inchoate  or  unexecuted 
gift,  revocable  at  any  moment  by  the  donor,  and 
remaining  wholly  under  his  control."  /Smith  v.  JV. 
B.    Society,    123    N.    Y.,    85.. 
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Mr.  May,  in  his  work  on  Insurance,  Vol.  11. , 
Sec.  399/y?,  adopts  this  view,  and  this  Court  has 
already  distinctly  recognized  it  as  sound  in  CatJiolic 
Knights  V.  Kti/i?}^  91  Tenn.,  214,  following  in  this 
the  intimations  in  the  earlier  case  of  Tennesnee  Lodge 
V.  Liidd^  5  Lea,  720.  The  assured  in  such  policy 
being  the  real  party  in  interest,  it  follows  that  ''no 
harm  can  possibly  result  from  giving  full  effect  to 
his  admissions.  He  may  l>e  sup{)osed  to  best  know 
the  extent  of  his  own  rights,  and  to  be  least  of 
all  disposed  -  to  concede  away  that  which  actually 
belonged  to  him."  Greenleaf  on  Evitlence,  Sec. 
171. 

In  the  case  at  bar,  not  only  was  the  assured 
the  one  interested  in,  but  he  had  actual  control  of, 
the  policy,  never  having  delivered  it  to  his  wife, 
and,  under  well-settled  rules,  his  subsequent  declara- 
tions against  his  interest  were  competent  testimony, 
and  plaintiff  in  error  had  the  right  to  put  them  in 
evidence.  Tli07naj<  v.  Grand  Lodge  ( Washmgton)^  Pac. 
Rep.,    Vol.    XLL,    No.    8. 

For  the  trial  Judge's  refusal  to  permit  this,  the 
case   is   reversed  and   remanded. 
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*ElCHENGREEN  V.   RaILROAD. 

{Nashville.       February    18,    1896.) 

1.  False  Imprisonment.    Ma^tev  lUible  ivhen  caused  by  his  servant 

False  imprisonment  of  an  innocent  person,  on  a  charge  of  at- 
tempting to  pa«s  counterfeit  money,  which  is  procured  by  a 
railroad  detective  while  acting  within  the  scope  of  his  author- 
ity, renders  the  railroad  company  liable,  although  in  this  par- 
ticular matter  he  exceeded  his  authority,  and  acted  contrary 
to  his  instructions  respecting  the  caution  to  be  exercised. 
(PosU  VV*  230-239.) 

Cases  cited  and  approved:  Cantrell  u  Colwell,  3  Head.,  471;  By- 
ram  V.  McGuire,  3  Head,  530;  Diehl  v.  Ottenvllle,  14  Lea,  191; 
50  Am.  Rep.,  102;  43  Am.  Rep.,  141;  34  Am.  Rep.,  494;  99  Ind., 
519. 

3.  Same.    Same. 

An  express  order  for  an  unlawful  arrest  by  an  agent  of  a  rail- 
road company,  is  not  necessary  to  render  the  company  liable, 
if  the  arrest  was  procured  by  the  agent,  acting  within  the 
scope  oX  his  employment.     (Post^  pp.  239-241.) 


FROM     SUMNER. 


Appeal    in    error    from    Circuit   Court    of    Sumner 
County.      A.    H.    Munford,    J. 

J.    W.     Blackmore,    G.    W.    Boddie,    and    S.     F. 
Wii^sON   for   Eichengreen. 


*The  liability  of  a  master  Tor  false  arrest  or  imprisonment  by  his  servant,  is  the 
subject  of  a  note  to  Mulligan  v.  New  York  A  R.  B.  R.  Co.  (N.  Y.),  14  L.  R.  A.,  791. 
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J.  J.  Turner  and  Dismukes  &  Seat  for  Rail- 
road. 

McAlister,  J.  The  plaintiff  sued  the  defendant 
company  in  the  Circuit  Court  of  Sumner  County  to 
recover  damages  for  an  alleged  false  imprisonment. 
There  was  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  one  dollar.  The  plaintiff  appealed,  and 
has  assigned   errors. 

The  plaintiff,  Eichengreen,  was  a  drummer,  rep- 
resenting a  Philadelphia  firm  engaged  in  the  manu- 
facture  of  soaps.  On  reaching  the  town  of  Gallatin, 
Sunday  evening,  August  9,  1891,  he  was  arrested 
by  two  policemen  as  he  stepped  from  the  train  of 
defendant  company.  The  arrest  was  made  in  pur- 
suance of  a  telegram  sent  from  Bowling  Green,  Ky., 
by  one  W.  J.  Stewart,  who  was  in  the  employment 
of  defendant  in  the  capacity  of  a  special  agent  or 
detective.  The  record  discloses  that  the  plaintiff, 
Eichengreen,  had  for  several  days  been  in  Bowling 
Green,  and,  desiring  to  go  to  Gallatin,  Tenn.,  he 
went  to  the  railroad  ticket  office  to  purchase  a 
ticket.  In  payment  of  his  ticket  he  handed  the 
agent  a  five  dollar  bill,  which  the  latter  pronounced 
counterfeit.  Eichengreen  explained  that  he  had  re- 
ceived the  bill  from  one  of  the  banks  in  Bowling 
Green,  and  remarked  to  the  agent,  *'You  are  off!" 
He  then  handed  the  agent  a  twenty  dollar  bill,  and 
received  his  change.  Stewart,  the  special  agent  or 
detective  of  the  company,  claims  that  he  was  stand- 
ing   near   and    overheard   the   conversation  between    the 
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plaintiff  and  the  ticket  agent  at  Bowling  Green; 
that  the  plaintiff  was  in  company  with  one  New- 
mark,  and  that  plaintiff,  Newmark,  and  himself  all 
boarded  the  train  at  Bowling  Green,  going  south. 
Stewart  further  stated  that  on  the  train  the  plaintiff 
and  Newmark  talked  a  good  deal  in  a  foreign  lan- 
guage; that  they  exchanged  coats,  and  one  of  them 
asked  him  (Stewart)  if  there  was  not  a  train  out 
of  Gallatin  that  night  about  ten  o'clock.  Stew^art 
testified  that  these  facts  aroused  his  suspicions,  and 
he  came  to  the  conclusion  these  men  were  crooks. 
He  thereupon  sent  to  the  telegraph  operator  at  Gal- 
latin  the   following   dispatch: 

''Tell  your  police  authorities  to  meet  me  at 
depot.  A  man  on  train  with  counterfeit  money  go- 
ing to  get  off  at  your  station.  Tried  to  pass  live 
dollars   of   it   at   Bowling   Green. 

''(Signed)         W.    J.    Stewart." 

As  already  stated,  on  the  arrival  of  the  train  at 
Gallatin,  Eichengreen  and  his  companion,  Newmark, 
were  both  arrested.  It  was  claimed  by  plaintiff  that 
they  were  pointed  out  by  Stewart  and  the  conductor 
of  the  train  to  the  policeman  who  made  the  arrest. 
The  prisoners  were  both  taken  to  the  city  workhouse, 
where  Newmark  was  released  upon  assurances  from 
Eichenffreen  that  the  former  had  nothing  to  do  with 
the  matter,  and,  if  any  one  was  guilty  of  attempt- 
ing to  pass  counterfeit  money,  he  was  the  man. 
Eichengreen,    after    much    trouble,    and    possibly    two 
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hours  detention,  was  permitted  to  deposit  his  watch 
and  money  with  the  city  marshal  as  security  for  his 
appearance  at  the  police  court  the  following  morning. 
It  appears  that  no  warrant  was  sworn  out  against 
the  defendant,  and,  there  being  no  proof  against  him, 
he  was,  the  next  day,  discharged.  Thereupon  the 
plaintiff  commenced  this  suit  against  the  company  for 
damages  for  false  imprisonment.  On  the  trial,  it 
was  shown  that  the  five  dollar  bill  Eichenijreen  at- 
tempted  to  pass  at  Bowling  Green  was  counterfeit, 
but  the  latter  testified  that  he  had  no  knowledge  of 
the  counterfeit,  explaining  that  while  in  Bowling  Green 
he  had  boarded  with  one  McLure;  that  he,  Eichen- 
green,  drew  a  draft  on  his  house  in  Philadelphia  for 
$50,  and  McLure  had  it  cashed  for  him  at  a  bank 
in  Bowling  Green;  that  among  the  bills  paid  Mc- 
Lure by  the  bank,  and  turned  over  by  the  latter  to 
the  plaintiff,  was  the  five  dollar  bill  in  question. 
Stewart,  the  special  agent  or  detective  of  the  com- 
pany, stated  on  the  trial  that  he  heard  Eichengreen, 
the  plaintiff,  tell  the  ticket  agent  at  Bowling  Green, 
when  the  bill  was  refused,  that  he  had  gotten  it 
from  one  of  the  banks  at  Bowling  Green.  It  was 
insisted  on  behalf  of  the  company  that  the  arrest  of 
plaintiff  was  not  procured  by  Stewart,  or  any  em- 
ployee of  the  company,  but,  if  it  was,  such  act  was 
not  within  the  apparent  or  real  scope  of  the  agent's 
authority,    and    the   company    is   not   lia})ie. 

In    respect   of   the  first   proposition,    there   was   evi- 
dence  tending    to    show    that,    on    the    arriv^al    of    the 
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train  at  Gallatin,  the  conductor  of  the  train  pointed 
out  the  plaintiff  to  the  policeman,  who  immediately 
arrested  him.  About  this  time  Stewart,  the  detec- 
tive of  the  company,  came  up,  and  said  to  the  po- 
liceman, ''Why  have  you  not  arrested  the  other 
one;  there  are  two  of  them,"  and,  pointing  to  New- 
mark,  the  policeman  arrested  him.  It  further  ap- 
pears that  Stewart,  after  the  arrest  of  these  parties 
at  the  depot,  Sunday  evening,  proceeded  on  his  way 
to  Nashville  and  sent  back  the  following  telegram 
to  the  operator  at  Gallatin,  viz.:  "Let  me  know 
what  the  oflScers  found  on  those  fellows.  They  tried 
to  pass  twenty  dollars  at  Louisville  yesterday.  They 
are  good  stock  if  the  officers  work  it.  They  in- 
tended to  work  the  town  to-night  and  get  out  on 
first  train.  Stewart."  The  record  shows  that  Stew- 
art also  returned  to  Gallatin  the  next  morning  to 
learn,  as  he  claims,  whether  any  counterfeit  money 
had  been  found  on  the  prisoners.  There  was  other 
evidence  tending  to  show  Stewart's  complicity  in  the 
arrest  of  the  plaintiff.  On  the  subject  of  Stewart's 
authority  to  make  arrests,  it  was  shown  on  the  trial 
that  he  was  the  chief  of  special  agents  or  detectives, 
employed  by  the  company.  These  detectives  were 
employed  for  the  purpose  of  protecting  the  property 
of  the  company  and  of  ferreting  out  and  prosecut- 
ing parties  gwilty  of  crimes  against  the  company. 
Stewart,  it  seems,  had  ireneral  instructions  from  the 
officers  of  the  company  not  to  make  arrests  without 
first   consultincr    the    local   attorneys   of    the    road.       It 
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was  shown,  however,  that  he  was  authorized  to  make 
arrests  when  the  proof  against  the  party  was  clear 
and  there  was  not  time  to  consult  local  counsel  lest 
the  criminal  might  escape.  The  plaintiflF,  who  was 
following  the  business  of  a  drummer,  had  visited 
Gallatin  on  previous  occasions,  and  was,  as  already 
stated,  well  known  to  some  of  the  merchants  of 
that  city,  and,  by  them  and  others,  proved  an  ex- 
cellent character  on  the  trial  fjelow.  The  jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  one  dollar. 
The  result  of  the  verdict  is  that  the  plaintiff  is 
onerated  with  the  payment  of  a  heavy  bill  of  costs, 
since,  by  the  terms  of  our  statute,  the  plaintiff  in 
an  action  for  false  imprisonment  recovers  no  more 
costs  than  damages,  unless  his  recovery  exceeds  the 
sum  of  five  dollars.  This  verdict  practically  absolves 
the  company  from  all  liability,  and  upon  this  basis 
the  assignments   of  error   will   be   considered. 

The  first  assignment  is  that  the  Court  erred  in 
refusing  plaintiff's  fourth  request,  viz.:  '*If  you  find 
from  the  proof  that  the  plaintiff  was  illegally  and 
wrongfully  arrested  in  Gallatin,  August  9,  1891,  and 
that  his  said  arrest  was  caused  or  procured  by  the 
agents  of  the  company,  while  acting  within  the  scope 
of  their  authority,  either  express  or  implied,  then 
the  company  would  be  responsible,  although  the  said 
agents,  in  procuring  or  causing  his  wrongful  arrest, 
were  exceeding  their  authority  or  acting  in  the  matter 
contrary   to   instructions." 

We   think   this   assignment  well  taken,  and  that  the 
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instruction  asked  should  have  been  given,  especially 
for  the  purpose  of  correcting  an  affirmative  error  on 
this  subject  in  the  general  charge.  The  trial  Judge 
had  instructed  the  jury  that  if  Stewart  was  not  act- 
ing in  the  capacity  of  a  detective  for  the  company, 
the  defendant  would  not  be  liable  under  any  cir- 
cumstances.  He  then  continues:  *'But  if  you  find 
he  was  so  acting,  you  will  next  proceed  to  inquire 
if  he  was  acting  within  the  scope  of  the  authority 
conferred  upon  him  by  the  company,  because,  if  he 
was  acting  as  such  detective  of  the  company,  if  he 
at  the  time  was  exceeding  his  authority,  then  he 
would  be  liable  and  not  the  company."  This  in- 
struction was  erroneous,  for  the  law  is  that  if  the 
agent  is  acting  within  the  scope  of  his  employment, 
the  master  is  liable  although  the  particular  act  may 
have  been  in  excess  of  his  authority  and  directly  con- 
trary to  instructions.  Says  Mr.  Wood,  in  his  work 
on  Master  and  Servant,  Sec.  307,  viz.:  *'It  is  not 
necessary,  in  order  to  fix  the  master's  liability,  that 
the  servant  should,  at  the  time  of  the  injury,  have 
been  acting  under  the  master's  orders  or  directions, 
or  that  the  master  should  know  that  the  servant  was 
to  do  the  particular  act  that  produced  the  injury  in 
question.  It  is  enough  if  the  act  was  within  the 
scope  of  his  employment,  and,  if  so,  the  master  is 
liable  even  though  the  servant  acted  willfully  and  in 
direct  violation  of  his  orders.  A  master  cannot  screen 
himself  from  liability  for  an  injury  committed  by  his 
servant  within   the   line  of   his  employment,   by  setting 
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up  private  instructions  or  orders  given  by  him  and 
their  violation  by  the  servant.  By  putting  the  ser- 
vant in  his  place,  he  becomes  responsible  for  all  his 
a.cts  within  the  line  of  his  employment,  even  though 
they  are  willful  and  directly  antagonistic  to  his 
order.  .  .  .  The  master  can  never  escape  lia- 
bility for  an  abuse  of  an  authority  by  the  servant; 
therefore,  the  question  always  is  whether  there  was 
any  authority,  express  or  implied,  on  the  part  of  the 
servant  to  do  the  act."  See  also  Section  309. 
Again,  the  same  author,  at  Section  299,  says:  "The 
question  is  not  whether  the  particular  act  was  au- 
thorized, but  whether  the  act  done  grew  out  of  the 
exercise  of  an  authority  which  the  master  had  con- 
ferred upon  the  servant.  In  other  words,  whether 
it  is  an  incident  to  the  authority  granted,  and  done 
in  the  line  of  the  servant's  duty."  The  author  then 
illustrates  the  principle  with  a  case  bearing  some 
analogy  to  the  case  at  bar.  '*Thus,"  says  the 
author,  "it  would  be  absurd  to  hold  that  a  person 
who  has  employed  a  detective  to  discover  and  arrest 
persons  committing  certain  depredations  upon  his  prop- 
erty could  only  be  chargeable  for  arrests  legally  made 
by  him,  upon  the  ground  that  the  employer  must  be 
presumed  to  have  only  employed  him  to  act  in  a 
legal  manner  and  upon  legal  grounds.  Having  em- 
ployed the  detective  to  make  arrests  at  all,  it  in- 
trusts him  to  make  any  arrests  in  the  line  of  his 
duty  which   he   deems   advisable,   and,   if    he   makes  an 
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illegal   or   improper  arrest,  the  employer  is  responsible 
therefor/' 

Thus,   in   the   Indiana   case,    Evaiisvllle   li.    R,     Co. 
V.    McKee^    99    Ind.,    519,    the    railroad    company   em- 
ployed   a    detective    to    detect,    arrest,     and    prosecute 
persons    who    unlawfully    obstructed    its    railwaj^    and 
in    the    performance   of    his   duties   he,    w^ithout    legal 
authority,   arrested  the  plaintiff,   who  was   an   innocent 
person.       It    was    held    the    company    was    liable    for 
the  false   imprisonment   of   the   plaintiff   by  the   detec- 
tive.     Ly7tch  V.    Metropolitan  R,   R,    Co,^   90  N.    Y., 
77   (50    Am.    Rep.,    102);     Wdlianis    v.    Planters   Lis, 
Co.,    57   Miss.,    759    (43    Am.     Rep.,     141);      Goff  v. 
Grmt   Northern    R.    R,    Co.,    30    L.    J.,    O.    B.,    148 
(34  Am.   Rep.,  494);    Am.    &  Eng.    Enc.  L.,  Vol.   I., 
p.    415,    note    2;      Cantrell   v.     Cohrell,    3    Head,    471; 
Byrom    v.     McGulre,    3    Head,    530;     Diehl    cfe    Lord 
V.    OttenviUe,    14    Lea,    191. 

The  record  discloses  that  Stewart,  the  special 
agent  or  detective  of  defendant  company,  was  em- 
ployed to  look  after  any  irregularities  that  he  saw 
on  the  line  of  the  road  or  divisions,  investigate 
cases  of  robbery,  obstructions  on  the  track,  and 
crimes  against  the  company;  that  when  a  depreda- 
tion of  any  character  had  been  committed,  it  was 
in  the  line  of  his  duty  to  investigate  it  thoroughly, 
get  all  the  information  he  could  about  it  in  his  own 
way,  and  then  go  to  the  company's  attorney  and 
take  advice  in  respect  of  the  proper  course  to  pur- 
sue.      But    there   was    also   evidence   tendins:   to   show 
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that  if  the  detective  caught  parties  in  the  act  of 
breaking  into  a  (leix)t,  or  breaking  into  a  car,  or 
placing  obstructions  on  the  track,  or  doing  any 
kindred  act,  when  there  was  not  time  to  consult 
anybody,  and  the  party  might  escape,  then  he  would 
have  a  right  to  make  an  arrest.  So  it  is  obvious 
from  this  evidence  that  this  detective  was  especially 
charged  with  the  apprehension  and  prosecution  of 
parties  committing  offenses  against  the  company,  and, 
while  under  general  instructions  it  was  the  duty  of 
the  agent  to  consult  the  local  attorney  before  mak- 
ing an  arrest,  it  is  shown  that  in  certain  emergen- 
cies the  authority  of  the  agent  to  make  an  arrest 
without  such  consultation  was  recognized.  The  at- 
tempt to  pass  a  counterfeit  bill  upon  the  ticket 
agent  was  certainly  an  offense  against  the  company, 
and  having  been  committed  in  the  presence  of  this 
detective,  the  right  to  arrest,  or  procure  the  arrest 
of  the  guilty  party,  may  fairly  be  said  to  have 
been  in  the  line  of  his  employment,  and  within  the 
authority  conferred  upon  him.  But  the  agent  was 
bound,  at  the  peril  of  the  company,  to  know  that 
the  accused  party  was  in  the  act  of  committing  a 
crime,  and  not  innocently  passing  the  bill,  and  not 
himself  the  victim  of  the  counterfeit.  The  record 
discloses  that  this  detective  was  in  the  habit  of  ex- 
ceeding his  authority  in  making  arrests,  and  this 
fact  was  known  to  the  company.  In  November, 
1888,  he  arrested  two  persons  at  Birmingham,  and 
had    them    lodged    in    jail.       Mr.    Harraham,    at    that 
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time  general  manager  of  the  company,  wrote  to  him, 
viz.:  *'You  must  be  very  careful  hereafter,  and  not 
make  any  arrest  without  first  consulting  our  attor- 
neys, and  getting  their  opinion  as  to  the  company's 
case.  I  would  rather  that  the  arrest  should  not  be 
made  than  that  the  company  should  get  into  any 
trouble  over  having  made  an  arrest  without  being 
able  to  establish  a  case  against  the  party  or  parties 
arrested.  Please  bear  this  in  mind  in  future." 
This  letter  serves  to  illustrate  the  character  of  Stew- 
art^s  employment,  and  the  manner  in  which  he  ex- 
ercised his  authority,  and  also  fixes  knowledge  of 
that  fact  upon  the  company.  We  are,  therefore,  of 
opinion  the  Circuit  Judge  erred  in  refusing  the  in- 
struction  asked. 

Assignments  of  error  are  also  made  upibn  certain 
instructions  given  the  jury  at  the  request  of  de- 
fendant's counsel.  The  first  instruction  was,  viz.: 
'*If  Stewart  simply  telegraphed  the  operator  to  no- 
tify the  police  that  a  man  was  on  train  who  had 
passed,  or  attempted  to  pass,  counterfeit,  money,  then 
that  would  not  authorize  the  police  to  arrest  him, 
unless  he  was  directed  to  do  so  by  an  agent  who 
had  authority  to  act  in  such  a  matter."  This  in- 
struction, in  the  opinion  of  the  Court,  was  mislead- 
ing, since  it  does  not  give  the  entire  import  of  the 
telegram.  The  message  from  Stewart,  it  will  be 
remembered,  begins,  viz.:  *'Tell  your  police  author- 
ities to  meet  me  at  the  depot,"  and  there  was  evi- 
dence  tending   to   show  that,    upon    the   arrival    of  the 
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train,  Stewart  and  the  conductor  pointed  out  the 
two  suspects  to  the  policemen.  Again,  the  instruc- 
tion is  erroneous,  in  that  the  liability  of  the  com- 
pany for  the  arrest  is  made  to  depend  upon  the 
order  or  direction  of  the  agent,  when  the  company 
would  be  equally  liable  if  the  agent  procured  the 
arrest,  or  set  in  motion  the  machinery  by  which 
the  arrest  was  made,  although  not  expressly  order- 
ing  or   directing   it 

For  the  same  reason  we  think  the  following  in- 
struction,  submitted  to  the  jury  at  the  request  of 
defendant's  counsel,  was  also  misleading,  to  wit: 
<*If  W.  J.  Stewart  was  ordered  by  his  employer 
to  not  arrest  parties,  but  to  report  the  same  to 
the  railroad  authorities,  unless  in  an  urgent  case  of 
wrong  to  the  company,  and  if  Eichengreen  simply 
offered  to  pass  a  counterfeit  bill  at  Bowling  Green, 
then,  unless  said  Stewart  ordered  his  arrest  or  swore 
out  a  warrant  against  the  plaintiff,  the  defendant 
would    not    be   liable   in    this   case." 

For  the  same  reason,  the  ninth  request  of  de- 
fendant's counsel  should  not  have  been  given  in 
charge  to  the  jury.  In  this  latter  instruction,  the 
Court  sets  out  the  telegram  sent  by  Stewart  to  the 
operator  at  Gallatin,  and  instructs  the  jury  that  it 
would  not  authorize  the  plaintiff's  arrest  unless  Stew- 
art or  some  one  of  defendant's  employees  ordered  it. 
It  is  not  necessary  that  the  arrest  of  plaintiff  should 
have  been  expressly  ordered  by  any  agent  of  the 
company,    but   if    it   appear    that    it   was   procured   by 
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any  agent  of  the  company,  acting  within  the  scope 
of    his   employtoent,    the   company   would    be   liable. 

It  is  also  assigned  as  error  that  the  Circuit  Judge, 
in  explaining  the  measure  of  damages,  used  this  ex- 
pression, viz. :  « '  You  will  consider  these  things  upon 
the  question  of  damages,  if  you  ever  get  to  that 
point,"  etc.  It  is  objected  that  this  expression  was 
improper,  since  it  was  calculated  to  convey  to  the 
mind  of  the  jury  the  impression  that,  in  the  opin- 
ion of  the  Court,  there  would  be  difficulty  on  the 
part  of  the  jury  in  reaching  the  assessment  of  dam- 
ages. But  we  do  not  feel  called  upon  to  deter- 
mine  this  question  or  other  errors  assigned,  as  they 
may  not  arise  on  a  new  trial  in  the  objectionable 
form   in   which   they   are  now   presented. 

The  judgment  is  reversed,  and  the  cause  remanded 
for    a   new   trial. 

16—12  P 
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State    v.    Foutch. 
{Xa^hvlUe,       February  20,   1896.) 

1.  JSelf-defense.    JiuttiJUible  sfuxdiwj. 

It  is  self-defense  for  one  to  shoot,  at  his  own  house,  with  a  pistol 
obtained  for  defensive  purposes,  a  drunken  blackguard,  ad- 
vancing" upon  him  with  a  drawn  open  knife,  who  had  intruded, 
an  unbidden  guest,  on  the  occasion  of  a  social  party,  and  wa« 
indulging,  in  the  presence  of  ladies  and  others,  in  oaths  and 
obscenity,  and  refusing  to  desist  op  leave  the  premises  after 
repeated  remonstrance  and  invitations. 

Case  cited  and  approved ;  95  Ky . ,  62(3. 

2.  Defense.     Of  home  and  fnmlly. 

The  citizen  has  the  right  to  protect  his  own  home  and  family 
and  to  preserve  peace,  order,  and  the  observance  of  decent  be- 
havior in  his  own  house  and  in  the  presence  of  his  family.  He 
has  the  right  to  eject  drunken,  disorderly,  and  dangerous  per- 
sons from  his  house,  and  to  use  all  force  that  may  be  required 
for  that  purpose.  If  resisted  and  exposed  to  danger  by  the 
intruder,  he  may  exercise  his  right  of  self-defense,  and  is  un- 
der no  obligation  to  retreat  or  escape  from  his  own  premises 
to  avoid  trouble.  Fie  will  not  be  denied  the  plea  of  self-de- 
fense by  reason  of  his  having  obtained  and  used  a  deadly 
weapon  on  the  occasion,  if  he  did  it  only  for  the  purpose  of 
defending  himself  and  family. 

Cases  cited  and  approved:  Fitzgerald  v.  State,  1  Leg.  Rep.,  53; 
Foutch  V.  State,  95  Tenn.,  711. 
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Attorney-general   Pickle   for   State. 

Dan   Williams  and    W.    V.    Whitson  for   Foutch. 

Wilkes,  J.  The  defendant  is  convicted  of  an 
assault  with  intent  to  murder  and  sentenced  to  one 
year  in  the  State  penitentiary,  and  has  appealed. 
The  case  is  one  of  the  most  remarkable  that  has 
come  under  the  observation  of  this  Court.  The 
charge  of  the  trial  Judge  has  a  number  of  errors, 
but  it  is  not  necessary,  in  the  view  we  have  taken 
of  the   case,    to   pass   upon   them   specially. 

It  appears  that  the  defendant  is  a  young  man  of 
excellent  character,  and  against  whom  nothing  appears 
in  this  record  that  is  at  all  derogatory  to  his  good 
morals  and  good  citizenship.  He  is  a  married  man 
with  a  wife  and  children.  He  had  given  an  enter- 
tainment to  his  friends  and  neighbors,  and  many 
young  people  of  the  community  had  gathered  at  his 
home  to  enjoy  the  occasion  in  a  quiet,  decorous,  and 
|)eaceable  manner.  The  prosecutor  was  not  expected 
at  this  gathering,  but,  it  appears,  put  in  his  attend- 
ance as  an  unbidden  guest.  Soon  after  his  arrival 
the  defendant  found  him,  and  welcomed  him  to  the 
entertainment  in  a  cordial,  frank,  and  open  manner. 
The  prosecutor  soon  afterwards  found  a  fit  com- 
panion in  a  young  man  who  had  some  whisky,  and 
these  two  went  out  of  doors  and  behind  the  house, 
and  proceeded  to  partake  of  this  whisky.  Both 
soon  became  boisterous  and  disorderly,  and  especially 
the  prosecutor,   who   indulged   in    loud,   rude,   and   ob- 
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scene  language  in  the  presence  of  the  ladies  and  of 
defendant  and  his  family.  His  oaths  and  obscenity 
are  too  gross  and  vulgar  for  repetition.  It  appears 
that,  among  the  mild  manifestations  of  his  reveling 
humor,  he  commanded  the  defendant  to  play  the 
fiddle,  and,  when  he  did  not  comply,  because  of  the 
prosecutor's  indecent  behavior,  he  cursed  him  and 
commanded  him  to  play.  He  danced  with  his  drunken 
companion  and  by  himself  over  the  floors  when  every- 
one else  had  been  driven  away  by  his  conduct  and 
when  no  dance  was  in  progress.  Defendant  remon- 
strated with  him,  kindly  and  gently  at  first,  and  after- 
wards with  more  firmness  and  spirit,  but  still  in  a 
respectful  manner.  His  conduct  grew  worse,  and 
an  officer,  who  happened  to  be  present,  took  him 
aside  and  told  him  he  would  be  compelled  to  arrest 
him  if  he  did  not  behave.  In  the  meantime  the 
entertainment  was  virtually  broken  up  by  the  bois- 
terous, indecent  conduct  of  the  prosecutor,  the  plays 
stopped,  and  the  young  ladies  present  asked  their 
escorts  to  take  them  home.  In  the  meantime  the 
prosecutor  had  taken  out  his  knife  and  held  it  in 
his  hand,  partially  concealed  under  his  coat  tail,  and 
continued  his  curses  and  indecent  conduct  and  ob- 
scene language  and  threatened  to  engage  in  a  diffi- 
culty with  a  third  party.  In  this  state  of  affairs 
the  defendant  took  his  pistol  from  the  mantel,  as  he 
states,  and  as  is  clearly  evident  from  the  record, 
for  the  purpose  of  protecting  himself  and  his  family 
and   guests   from    danger   from    the    drunken    reveler. 


•  \ 
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It  is  not  shown  that  he  concealed  it,  nor  do  we 
deem  this  important.  The  oflScer  had  succeeded  in 
getting  the  prosecutor  out  of  the  house  under  a  shed, 
and,  after  remonstrating  with  him,  he  promised,  at 
length,  that  he  would  get  his  coat  and  leave  the 
bouse  of  defendant,  whom  he  denounced  in  the  most 
vulgar  and  offensive  language.  The  defendant,  who 
was  at  one  end  of  the  porch  or  shed,  where  he 
had  gone  to  preserve  order,  so  far  as  he  could, 
beard  the  abusive  language,  and  retorted  by  saying 
to  the  prosecutor  that  he  had,  up  to  that  time, 
treated  him  like  a  gentleman,  but  that  he  had  then 
to  leave  his  house,  using,  for  the  first  time,  rough 
and  abusive  language.  Thereupon  the  prosecutor 
made  an  advance  upon  the  defendant  with  his  open 
knife  and  hand  raised,  and  had  gotten  within  a  few 
feet  of  the  defendant,  who,  in  the  meantime,  had 
stepped  back  and  was  being  warned  by  cries  to  look 
out,  as  the  prosecutor  had  his  knife  open,  where- 
upon the  defendant  shot  the  prosecutor  in  the  face, 
the  ball  ranging  backward  and  lodging  in  the  neck. 
He  recovered  from  the  wound  and  is  still  alive,  with 
the   ball   presumably   still   in   the    back   of   his   neck. 

It  is  almost  incredible  that  the  defendant  could, 
by  any  jury,  be  found  guilty  of  any  offense  under 
this  statement  of  the  case,  and  there  is  no  other 
theory  that  has  the  least  semblance  of  truth  or  con- 
sistency. Defendant  was  a  quiet  citizen,  not  drunk 
•  or  drinking,  in  his  own  house,  and  in  the  presence 
of     his     own    family    and    friends,     attempting,    in    a 
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mild  and  peaceable  manner,  to  protect  his  own 
home  from  this  unwarranted  invasion  by  a  reckless 
and  riotous  reveler,  who  was  outraging  all  propri- 
ety and  decency,  indulging  in  oaths  and  obscenity, 
and  with  a  dangerous  weapon  open  in  his  hand, 
defying  the  defendant  as  well  as  the  officers 'of  the 
law,  and  threatening  a  difficulty  not  only  with  de- 
fendant but  with  others,  and,  when  required  to  leave, 
advancing  upon  the  defendant  with  open  knife  and 
uplifted  hand,  and  pressing  him  back  by  his  menaces 
until  he  could  retreat  no  farther,  and  then  defend- 
ant, in  his  own  self-defense,  and  in  defense  of  his 
own  family  and  fireside,  shot  him,  as  he  had  a 
right  and  as  it  was  his  duty  to  do.  It  is  remark- 
able that  the  prosecutor,  after  making  such  a  rec- 
ord for  himself,  should  have  the  effrontery  to  come 
into  Court  and  ask  that  the  defendant,  whom  he 
had  so  outraged  in  his  own  home,  should  be  sent 
to  the  i^enitentiary  for  defending  himself  from  his 
ruffianly  attacks.  From  the  record,  as  it  appears 
in  this  case,  the  State  has  more  need  for  the  serv- 
ices of  this  defendant  to  protect  his  own  home  and 
family  from  this  shameless  and  lawless  intruder  than 
it  has  for  his  services  in  the  penitentiary,  and  the 
peace,  good  order,  and  quiet  of  society  will  be 
better  subserv^ed  by  leaving  the  defendant  to  pro- 
tect  the   integrity   of    his   own    home. 

As    is    appropriately  said    in    Ecernole   v.     Corainon- 
wealthy     95     Ky.     Rep.,     ^'^^\       '*The    verdict    shows- 
the    jury    were   either    lacking    in    intelligence   or   con- 
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trolled  by  passion  or  prejudice,  and  it  is  somewhat 
surprising  that  the  Circuit  Judge  would  let  such 
a  verdict  stand.  Notwithstanding  the  deceased  had 
acted  like  a  brute  and  bully,  and  accused  had  twice 
left  his  own  house  to  avoid  a  collision,  and  he  shot 
only  when  assaulted  in  his  own  yard  and  on  his 
way  into  his  own  house,  the  jury  consigned  him  to 
the   penitentiary." 

Under   our   constitution   every   citizen   of    the   State 

» 

has  the  right  to  keep  and  bear  arms  for  his  proper 
defense,  and  the  Legislature  only  has  power  by  Jaw 
to  regulate  the  wearing  of  arms  to  prevent  crime. 
Article   L,    Section    26;    3    Heis.,    178. 

He  has  a  right  also  to  protect  his  own  house 
and  family,  and  to  preserve  peace  and  good  order 
in  his  own  house,  and  he  has  the  right  to  eject 
therefrom  those  who  are  drunken,  disorderly,  and 
dangerous,  and  to  use  ^uch  force  as  is  necessary 
for  that  purpose.  If  while  engaged  in  this  duty 
he  is  beset  or  menaced,  he  is  entitled  not  only  to 
the  right  of  self-defense,  but  to  use  such  force  as 
may  be  necessary  to  protect  himself  and  family  and 
eject  the  intruder.  He  is  not  required  to  retreat 
or  escape  from  his  own  premises,  but  may  stand 
his  ground,  and  is  not  required  to  give  back  before 
he  can  plead  self-defense.  Nor  will  he  be  precluded 
from  such  plea  by  the  fact  that  he  used  a  deadly 
weapon,  if  he  did  it  for  the  purpose  of  defending 
.  himself  and  family.  Fitzgerald  v.  The  State,  1 
Leg.    Rep.,    53;    Frmtc/i   v.    77/^   State,   11  Pickle,   711. 
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There  i8  absolutely  no  ground  upon  which  the 
defendant  can  be  convicted  of  any  crime  in  this 
ease,  and  the  judgment  is  reversed  and  the  cause 
remanded,  with  the  suggestion  that  the  public  welfare 
and  peace  and  dignity  of  the  State  does  not  require 
any  further   prosecution. 
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Turnpike  Company  v.  State. 
(Nashville.      February  20,    1886.) 

1.  TuBNpiKE  COMPAI7IE8.     AcceptdUGe  of  general  incorporation  Act 

of  1875  not  presumed. 

A  turnpike  company  organized  under  a  special  charter  must  show 
some  act  of  acceptance  or  user  under  the  general  incorpora- 
tion Act  of  1875,  before  it  can  avail  itself  of  the  benefits  and 
protection  of  that  Act  to  relieve  it  from  the  burdens  of  its  own 
charter.     (Post,  p,  250.) 

Acts  construed:  Acts  1847-8,  Ch. ;  Acts  1875,  Ch.  142. 

2.  Same.     C&mmits  misdemeanor  by  violatln/g  charter. 

Failure  of  a  turnpike  company  organized  under  a  special  Act  to 
comply  with  a  provision  of  its  charter  not  to  have  its  gates 
nearer  together  than  five  miles,  renders  it  liable  to  a  prosecu- 
tion under  |  5347  (M.  &  V.)  Code,  making  the  doing  of  any  Act 
prohibited  by  statute,  for  the  violation  of  which  no  penalty  is 
imposed,  a  misdemeanor.     (Post,  pp.  250,  251.) 

Code  construed:  §  5347  (M.  &  V.);  §  4596  (T.  &  S.). 

Cases  cited  and  approved:  State  i).  Atchison,  3  Lea,  729;  Railroad 
V.  State,  3  Head,  523. 


FROM   WILLIAMSON. 


Appeal   from   Circuit  Court  of   Williamson  County. 
W.    L.    Grigsby,    J. 

Henderson    &  Eggleston   for   Turnpike   Company. 

Attorney-general  Pickle  and  Hearn  &  Berry   for 
State. 
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Wilkes,  J.  The  turnpike  company  was  indicted 
for  collecting  toll  at  two  of  its  gates  which  are 
nearer  together  than  five  miles.  It  was  convicted 
and  fined  $5  and  costs,  and  has  appealed.  There  is 
no  controversy  as  to  the  facts.  The  company  was 
chartered  by  the  Act  of  1847-8.  One  of  the  pro- 
visions of  its  charter  is  that  its  orates  are  not  to  be 
nearer  together  than  five  miles.  It  is  admitted  that 
two  of  the  gates  are  nearer  together  than  this  limit, 
but  it  is  insisted  that,  by  the  general  incorporation 
law  of  1875,  as  to  turnpikes,  the  gates  may  be 
placed  nearer  together  than  five  miles.  The  Court 
charged  the  jury,  in  substance,  that  before  this  com 
pany  could  avail  itself  of  this  general  law  it  must 
show,  in  some  way,  that  it  had  accepted  the  pro- 
visions of  the  general  Act,  and  was  operating  under 
it.  It  is  argued  that  these  provisions,  being  for  the 
benefit  of  corporations  existing  before  the  general  law 
was  passed,  an  acceptance  of  its  provisions  will  be 
presumed.  We  think  this  insistence  not  well  taken. 
The  general  law  is  not  simply  for  the  benefit  of 
prior  corporations,  but  introduces  a  general  system, 
and  there  are  features  that  would  not  be  considered 
beneficial,  but  would  limit  the  privileges  already  in 
existence  under  defendant's  charter.  It  devolves  upon 
defendant,  therefore,  to  show  some  act  of  acceptance 
or    user    under   the   general    law. 

It  is  said  that  the  charter  of  this  company  is  a 
private  act,  and  a  faihire  to  comply  with  its  re- 
quirements  is    merely   a    breach    of    contract    between 
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the  company  and  State,  and  not  a  misdemeanor. 
This  contention  is  not  well  taken.  While  all  charters 
of  turnpike  companies  and  railroads,  prior  to  the  said 
general  law  and  to  the  Constitution  of  1870,  were  pri- 
vate acts,  still  they  were  for  corporations  of  a  public 
or  quasi  public  character.  Section  5347  of  the  Code 
(M.  &  v.),  provides  that  when  the  performance  of 
any  act  is  prohibited  by  statute,  and  no  penalty  for 
the  violation  of  the  statute  is  imposed,  the  doing  of 
such  act  is  a  misdemeanor.  Clearly  and  concededly^ 
if  this  were  a  public  statute  indictment  would  lie, 
and  we  can  see  no  tenable  ground  why  it  will  not 
lie  against  this  company  under  its  charter.  An  in- 
dictment will  lie  against  a  corporation  for  nonfeas- 
ance or  misfeasance — that  is,  the  neglect  to  perform 
a  legal  duty  as  well  as  the  doing  of  an  unlawful 
act.  4  Am.  &  Eng.  Enc.  L.,  267,  279.  It  may  be 
indicted   for   libel.       State   v.    AtchiHori^    3    Lea,    729. 

In  the  case  of  Z.  tfc  ^Y.  R.  H.  Co.  v.  T^ie  State^ 
3  Head,  523,  it  was  held  that  a  railroad  company 
was  liable  to  indictment  for  obstructing  a  public 
highway  contrary  to  the  powers  granted  in  its  char- 
ter. It  is  said  in  that  case  that  so  long  as  the 
company  keeps  within  its  charter  it  is  not  liable. 
But  it  can  no  more  omit  its  duty  to  individuals  or 
the  public  than  natural  persons.  That  road  was  op- 
erating under  a  special  charter,  or  act,  as  is  the  de- 
fendant  in   this   case. 

We  see  no  error  in  the  judgment  of  the  Court 
below,    and   it   is   affirmed. 
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*  Parker  v.    Bethel    Hotel  Co. 
{NmhvWe.     February    22,   1896.) 

1.  CoBPORATioN.     Not  dUisolved  hy  nonuser  of  franchises. 

The  conveyance  by  a  corporation  of  that  part  of  its  property 
which  was  necessary  to  carry  on  its  business,  and  the  fact  that 
it  never  thereafter  elected  directors,  or  otherwise  exercised  its 
corporate  powers,  did  not  dissolve  the  corporation.  {Post,  pp, 
270-275,) 

Cases  cited  and  approved:  State  i\  Butler,  86  Tenn.,  614;  Bache 
V.  Nashville  Horticultural  Society,  10  Lea,  436;  Maryville  Col- 
lege t\  Bartlett,  8  Bax.,  231;  3  Watts,  46;  24  Pick.,  49;  5  Johns. 
Ch.,  366;  2  Doug.,  124;  4  Rawle.  9;  24  Vt.,  228:  14  Pick.,  63; 
Hopk.  Ch.,  354;  13  N.  J.  Eq.,  322;  7  Johns.  Ch.,  217;  3  Edw. 
Ch.,  123;  47  Md.,  239. 

2.  Same.     Oicnership  of  all  th€  capttal  stock  by  one  person  doc9  not 

work  dissolution. 

The  fact  that  all  the  shares  in  a  joint  stock  company  or  corpora- 
tion haye  passed  into  the  hands  of  a  single  personV  does  not, 
ipso  facto,  work  a  dissolution  of  the  corporation.  {Postt  pp, 
275-277. 

Cases  cited  and  approved^   14  Pick.,  69;  42  Ga.,  148;  26  Minn.,  43. 

3.  Same.     A  stocMiolder  owning  all  the  shares  has  no  title  to  its 

property. 

A  stockholder  of  a  solvent  corporation,  who  becomes  the  owner 
of  all  the  shares  of  stock  of  said  corporation,  does  not  thereby 
accjuire  any  estate  or  title  in  the  real  estate  of  the  corporation. 
It  continues  the  property  of  the  corporation.     {Post,  pp.  277-280.) 

Cases  cited  and  approved:  Keith  v.  Clarke,  4  Lea.,  718;  Lillard 
V.  Porter,  2  Head,  176;  15  Vt.,  519;  140  U.  S.,  304;  26  Minn.,  43. 

4.  Same.     Property  of  corporation  cannot  be  sold  and  conveyed  by  its 

individual  stockholders. 

The  property  of  a  corporation  is  not  subject  to  the  control  of  its 
individual  members,  whether  acting  separately  or  jointly. 
They  can  neither  incumber  nor  transfer  it,  nor  authorize 
others  to  do  so.  The  corporation  holds  the  property,  and  alone 
can  convey  or  transfer  it;  and  the  corporation  acts  only  through 
its  officers,  subject  to  the  provisions  prescribed  by  law.     The 

♦Syllabus  prepan^d  by  Judpe  Bradford.— Reporter. 
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conveyance,  therefore,  of  the  property  of  a  corporation  by  one 
who  is  sole  stockholder  therein,  by  deed  executed  in  his  o\vn 
name,  is  void.     (Post,  pp.  280,  281.) 

5.  Same.     Reiil  estate  of  corporation,  7ww  conveyed. 

Real  estate  of  a  corporation  can  be  conveyed  only  by  deed  exe- 
cuted in  its  name  by  a  duly  authorized  officer  or  agent,  and 
under  seal,  if  it  have  a  seal.     {Post,  p.  281.) 

Case  cited  and  approved:  Garrett  v.  Belmont  Land  Co.,  94  Tenn., 
460. 

6.  Same.     Transfer  of  stock  passes  title  to  transferee. 

The  transfer  and  assignment  of  certificates  of  stock  in  a  corpo- 
ration, either  by  absolute  sale  or  by  way  of  pledge,  passes  to 
the  vendee  or  transferee  the  title  thereto.     {Post,  pp.  281-284. ) 

Cases  cited  and  approved:  Comick-u.  Richards,  3  Lea,  25;  Cherry 
V.  Frost,  7  Lea,  1;  Caulkins  v.  Gas  Light  Co.,  8.5  Tenn.,  683; 
West  Nashville  Planing  Mill  Co.  v.  Nashville  Savings  Bank^ 
80  Tenn.,  252. 

7.  Same.     Rule  r&iniriivg  transfer  on  books  of  company,  effect  of. 

The  rule  requiring  transfer  of  stock  on  the  books  of  the  com- 
pany, is  a  rule  made  solely  for  the  benefit  of  the  company. 
The  title  of  the  transferee  is  perfect,  as  between  himself  and 
the  transferer,  and  the  transferee  is  entitled,  upon  presenta- 
tion to  the  corporation  of  his  certificate,  to  have  himself  regis- 
tered on  its  books  as  the  real  owner.     {Post,  pp.  284,  285. ) 

Case  cited  and  approved:  Smith  17.  Railroad,  91  Tenn.,  231. 

8.  Same.     Transfer  of  stock  need  not  he  in  loriting. 

A  sale  or  transfer  of  stock,  to  be  valid,  need  not  be  in  writing. 
A  transfer  is  gfood,  although  the  seller  of  the  stock  never  had 
a  certificate  at  all,  and  although  no  certificate  is  issued  to  the 
transferee.     {Post.  p.  283.) 

9.  Laches.     3fere  delay  not  a  bar  generally. 

A  Court  of  Equity  will  not  enforce  stale  demands  where  the 
party  seeking  its  aid  has  slept  on  his  rights  and  acquiesced 
for  an  unreasonably  long  time.  Laches  is  always  discounte- 
nanced. But  delay  alone,  unaccompanied  by  other  circum- 
stances, will  not  necessarily  preclude  relief.  Where  the  situ- 
ation of  the  parties  has  not  been  altered,  and  one  has  not  been 
put  in  a  worse  condition  by  the  delay  of  the  other,  the  defense 
of  laches  does  not  generally  apply.     {Post,  pp.  285-288.) 
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Cases  cited  and  approved:    3  Bro.  Ch.,  640;    28  Ohio  St.,  56d;  13 
.  Gratt.,  354;    L.  R.,  9  Eq.,  44. 

10.  Usury.     Wfio  can  plaid. 

The  right  to  plead  usury  is  a  privilege  personal  to  the  debtor. 
The  exception  to  the  rule  embraces  the  debtor's  sureties, 
guarantors,  heirs,  devisees,  and  personal  representatives.  {Post^ 
pp.  28H-292,) 

Cases  cited  and  approved:  Nance  i\  Gregory,  6  Lea,  343;  McKin- 
ney  v.  Hotel  Company,  12  Heis.,  104;  3d  Mo.,  445;  44  N.  H.,  227; 
32  Conn.,  550;  13  Ind.,  568;  26  Ohio  St.,  59;  49  N.  Y.,  635;  44 
Minn.,  208. 

11.  Same. 

Relief  against  usury  will  not  be  granted  in  equity  after  a  judg- 
ment at  law  on  the  debt.     (Post,  p.  292.) 

Cases  cited  and  approved:  Frierson  v.  Moody,  3  Hum.,  561;  Goff 
V.  Dabbs,  4  Bax.,  300. 

12.  ConpoRATiON.     Cannot  be  dissolved  in  winding  up  proceedings. 

A  corporation  cannot  be  dissolved  in  equitable  proceedings 
brought  by  its  creditors  and  its  stockholders  for  its  winding  up. 
That  could  be  done  only  by  suit  brought  for  that  purpose  by 
the  State.     {Post,  p.  292.) 

•  13.  Same.     Service  of  process  wi  officers  holding  oxier,  sufficient. 

Service  of  process  in  a  proceeding  to  wind  up  a  corporation 
which  had  ceased  to  transact  business,  upon  the  last  elected 
officers  of  the  company,  who,  by  the  terms  of  the  charter,  held 
over  until  the  election  of  their  successors,  was  sufficient  to 
bring  the  corporation  before  the  Court.    (PosU  PP-  292,  293.) 


FROM    MAURY. 


Appeal   from    Chancery   Court    of    Maury    County. 
A.    J.    Abernathy,    Ch. 

*  Who  may  be  served  with  process  in  a  suit  against  a  roreii^n  corporation  is  a 
question  considered  in  an  extensive  note  to  Foster  v.  CJuu.  Betcher  Lumber  Co.  (S, 
D.),  23  L.  R.  A.,  490,  while  the  subject  of  sole  ownership  of  the  stock  of  a  corijora- 
tion  is  considered  in  a  note  to  Louisrille  Banking  Co.  v.  Ei$enman  Bros.  Co.  (Ky.), 
14  L.  B.  A.,  684.— Rbportir. 
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G.  T.  Hughes,  Fusseix  &  Wilkes,  W.  S. 
Fleming,  Jr.,  Granbery  &  Marks,  and  John  T. 
Williamson   for   Parker. 

Figuers  &  Padgett,  E.  H.  Hatcher,  and  W.  J. 
Webster  for  Hotel   Co. 

J.  C.  Bradford,  Sp.  J.  On  May  24,  1880, 
P.  C.  Bethel,  W.  D.  Bethel,  Lucius  Frierson, 
Eugene  Pillow,  J.  M.  Mayes,  and  L.  W.  Black 
became  incorporated,  under  the  laivs  *  of  the  State 
of  Tennessee,  as  the  Bethel  Hotel  Company.  The 
business  of  this  corporation,  as  declared  in  its  charter, 
was  the  erection,  furnishing,  and  operation  of  a 
hotel  in  the  town  of  Columbia,  Tenn.,  the  hotel 
building  to  include  storehouses  and  a  concert  hall. 
The  charter  was  taken  out  under  Chapter  142  of 
the  Acts  of  1875,  and  is  in  the  form  prescribed 
for  hotel  companies,  except  that  words  were  added 
authorizing  it  to  build  and  own  storehouses  and  a 
concert  hall.  The  corporation  was  duly  and  regu- 
larly organized,  with  a  capital  stock  of  $100,000, 
divided  into  shares  of  $50  each.  After  its  organi- 
zation, the  building  contemplated  by  the  charter 
was  erected  on  a  lot,  owned  by  the  corporation. 
The  building  was  so  designed  and  constructed  that  the 
part  used  for  hotel  purposes  was  on  the  second  floor, 
with  an  entrance  on  the  first  floor.  The  stores  were 
on  the  first  floor,  under  that  part  of  the  building 
used  as  a  hotel,   but   the  precise   situation  of   the  con- 
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cert  hall,  or,  as  it  is  called,  the  opera  house,  does 
not  appear. 

The  corporation  occupied  and  used  the  building, 
or  leased  it,  or  both,  from  the  date  of  its  comple- 
tion until  September  1,  1885.  On  that  date  the 
Bethel  Hotel  Company  and  Lucius  Frierson,  for  the 
consideration  of  $22,500,  payable  in  ten  annual  in- 
stallments, evidenced  by  the  notes  of  the  purchasers, 
conveyed  to  Mayes  &  Dodson  certain  parts  of  the 
building,  particularly  described,  which  were  desig- 
nated as  the  hotel  proper  part  of  said  building,  in- 
cluding the  part  from  the  second  floor  up,  and  all 
appurtenances   and   privileges   incident    thereto. 

The  deed  to  Mayes  &  Dodson  was  signed  ^'Bethel 
Hotel  Company,  W.  D.  Bethel,  President;  Lucius 
Frierson,  Secretary  and  Treasurer;  and  Lucius  Fri- 
erson. ' ' 

The  sale  and  conveyance  to  Mayes  &  Dodson 
were  authorized  by  the  stockholders  of  the  corpora- 
tion, at  a  meeting  held  shortly  before,  at  which  a 
majority,  but  not  all,  of  the  stockholders  were  pres- 
ent or  represented.  This  meeting  was  the  last  ever 
held  by  the  stockholders  of  the  Bethel  Hotel  Com- 
pany. 

At  the  time  the  sale  aforesaid  was  made  to 
Mayes  &  Dodson,  and  at  the  date  of  the  meeting 
of  the  stockholders  which  authorized  it,  the  ma^ 
jority  of  the  stock  of  the  corporation  was  owned 
by  Lucius  Frierson  and  by  W.  D.  Bethel,  Individ- 
ually     and    as   administrator   of    the   estate   of    P.    C^ 
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Bethel,  deceased.  The  holdings  of  Frierson  amounted 
to  thirty-four  thousand  dollars  or  thereabouts,  and 
those   of   Bethel    to   sixty-one   thousand   dollars. 

On  the  twenty-eighth  day  of  August,  1886,  Frierson 
purchased  from  Bethel  all  the  stock  held  and  owned 
by  him,  individually  and  as  administrator.  Some 
time  either  before  or  after  the  purchase  of  the  stock 
from  Bethel,  it  does  not  apj^ear  which,  he  acquired 
such  of  the  stock  as  was  not  owned  by  him  and 
Bethel,  and  thus  became  the  owner  of  the  entire 
capital   stock   of   the   corporation. 

The  consideration  Frierson  paid  and  agreed  to  pay 
Bethel  for  said  $61,000  of  stock,  was  the  following: 
the  transfer  and  assignment  to  Bethel  of  the  Mayes 
&  Dodson  notes,  payable  to  the  Bethel  Hotel  Com- 
pany, aggregating  122,500,  notes  of  McEwen  & 
Dale  for  $4,000,  payable  to  Frierson,  and  his  own 
notes,  six  in  number,  for  $658.33  each.  To  secure 
the  payment  of  Frierson' s  notes,  the  McEwen  & 
Dale  notes,  and  the  indorsement  of  Frierson  and 
the  Bethel  Hotel  Company  on  the  Mayes  &  Dodson 
notes,  the  stook  was  left*  in  the  possession  of  Bethel, 
to  whom  was  reserved  *'all  the  power  usual  to  such 
a  pledge  in  the  case  of  default  in  payment  and 
satisfaction  of  said  notes."  The  contract  between 
Frierson   and   Bethel   was   in   writing. 

In  September,  1885,  immediately  after  the  sale  to 
Mayes  &  Dodson,  and  the  stockholders'  meeting  au- 
thorizing it,  Frierson  took  possession  of  the  residue 
of    the    property    of    the    corporation,    and    used    and 
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treuted  it  as  his  own.  He  leased  it,  collected  the 
rents,  used  them  for  his  own  purposes,  and  accounted 
to  no  one.  He  used  and  controlled  the  property  in 
this  manner,  without  protest  or  interference  from  any- 
one,  until  January,  1892,  when  it  was  conveyed  in 
trust  to  defendant,  W.  J.  Webster,  as  will  hereafter 
apiKjar. 

l)urin*f  this  long  period  of  seven  years,  the  cor- 
poration slept,  or  was  dead,  as  will  be  hereafter  deter- 
mined. No  meetings  of  the  stockholders  and  directors 
were  held,  no  officers  were  elected,  and  no  busi- 
ness seems  to  have  been .  transacted  by  the  corpora- 
tion. The  explanation  of  this  anomalous  condition  of 
affairs  will  be  found  in  the  claim  made  bv  Lucius 
Frierson,  that  the  corporation  had  ceased  to  exist 
after  he  acquired  all  its  stock,  and  that  he  became 
and  was  the  real  owner  of  its  property.  He  says, 
and  claims,  that  it  was  understood  by  the  stock- 
holders, at  the  meeting  which  authorized  the  sale  to 
Mayes  &  Dodson,  that  the  corporation  would  go  into 
licpiidation,  and  that  he,  as  the  owner  of  all  its  stock, 
would  become  the  owner  of  all  its  property,  and 
that   a   resolution   to   that  effect   was   adopted. 

Frierson  appears  to  have  been  an  active  trading 
man.  His  business  required  the  use  of  considerable 
money,  and  he  was  compelled  to  borrow  largely  from 
others.  Both  before  and  after  the  date  of  the  alleged 
resolution  of  the  board  of  directors,  putting  the  cor- 
poration into  li(juidation,  he  made  a  large  number  of 
loans   from   divers   {persons.     To  secure  these  loans  he 
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used  as  collateral  his  stock  in  the  Bethel  Hotel  Com-  * 
pany.  On  May  3,  1882,  he  borrowed  from  J.  M. 
Mayes,  trustee  for  Mrs.  Annie  Jackson  and  her  chil- 
dren, $4r,000,  executing  his  note  therefor,  and  depos- 
iting, as  collateral,  to  secure  the  same,  one  hundred 
shares  of  Bethel  Hotel  Company  stock.  The  note 
was  subsequently  renewed,  and  forty  shares  more  of 
the  stock  were  added  as  collateral.  This  note,  with 
the  collateral  (140  shares)  attached,  came  into  the 
hands  of  G.  T.  Hughes,  who  succeeded  Mayes  as 
trustee.  The  Second  National  Bank  loaned  Frierson 
$5,000  on  the  second  day  of  August,  1882,  taking  his 
note  for  that  amount,  with  $6,000  of  the  stock  of  the 
Bethel  Hotel  Company  attached  as  collateral.  This 
loan  was  renewed  nine  different  times.  At  the  date 
of  the  last  renewal,  December  31,  1887,  it  w^as  in- 
creased to  $6,000.  The  increased  loan  was  renewed 
from  time  to  time,  until  it  was  taken  up  on  De- 
cember 28,  1891,  by  A.  N.  Aiken  and  W.  M. 
Mayes,  who,  at  Frierson' s  request,  and  for  his  ac- 
commodation, executed  four  notes,  three  of  which 
were  for  $2,000  each,  and  one  for  $325  (the  latter 
being  for  interest  and  discount),  payable  to  Frier- 
son's  order,  which  notes  were  delivered  to  the  bank. 
The  hotel  company  stock  securing  the  original  loan  was 
retained  as  collateral  on  the  new  notes  executed  by 
Aiken  and  Mayes.  It  may  as  well  be  stated  here, 
that  these  notes  were  renewed  from  time  to  time, 
and,  finally,  on  February  10,  1893,  some  payments 
having   been   made   by  Aiken,   Mayes   and   Aiken   exe- 
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cuted  their  three  notes,  two  of  them  bein*r  for  $2,000 
each  and  one  for  $1,700.  J.  Milton  Parker  made 
Frierson  a  loan  in  October,  1S83,  and  took  as  se- 
curity one  hundred  shares  of  the  hotel  company 
stock.  Payments  were  made  })y  Frierson,  and  the  loan 
was  reduced  to  $1,994.61,  and  a  note  was  executed  for 
that  amount  on  November  22,  1891,  with  the  stock 
attached.  Mrs.  S.  B.  Francis  loaned  Frierson  $4,000, 
on  November  1,  1883.  This  loan  was  secured  by  col- 
lateral of  some  kind,  but  what  it  was  is  not  shown. 
In  October,  1884,  Frierson  substituted  for  the  ori- 
ginal security,  one  hundred  shares  of  Bethel  Hotel 
Company  stock.  There  were  several  payments  on 
and  renewals  of  this  loan.  The  last  note  in  re- 
newal, executed  by  Frierson,  was  for  $2,737,  dated 
April  21,  1891.  The  hotel  stock,  one  hundred 
shares,  was  attached  as  security.  On  the  fourteenth 
day  of  April,  1892,  Mrs.  Francis  recovered  a  judg- 
ment on  said  note  in  the  Chancery  Court  of  Maury 
County,  for  $2,901.22,  and  an  order  for  the  sale 
of  the  stock.  The  order  of  sale  was  not  executed. 
J.  W.  Frierson,  Jr.,  is  the  administrator  of  the 
estate  of  Mrs.  E.  K.  Mayes.  He  discovered,  after 
qualifying,  a  note  of  Lucius  Frierson  for  $1,750, 
dated  April  6,  1886,  payable  to  Mrs.  Mayes,  with 
forty  shares  of  Bethel  Hotel  Company  stock  attached 
as  collateral.  A  new  note  was  executed  and  de- 
livered by  Lucius  Frierson  to  the  administrator, 
April  6,  1892,  for  $1,890,  with  the  same  security. 
W.    B.    Wilson  holds  a  note   of   Frierson   for   $1,700, 
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dated  April  — ,  1891,  for  money  loaned.  He  holds, 
as  security,  thirty  shares  of  the  hotel  company 
stock.  This  note  is  in  renewal  of  one  made  in 
1888.  On  February  10,  1891,  Walter  Steele  loaned 
Frierson  $2,500,  taking  his  note  therefor.  To  se- 
cure this  note  Frierson  pledged  fifty  shares  of  the 
hotel  company  stock.  On  July  1,  1891,  Frierson 
reduced   the   note,    by   payment,    to   $1,500. 

On  January  12,  1892,  Lucius  Frierson  conveyed, 
by  deed,  to  defendant,  W.  J.  Webster,  the  real 
estate  owned  by  the  Bethel  Hotel  Company,  and  the 
stock  of  that  company  purchased  by  him  from  W. 
D.  Bethel.  The  purpose  of  said  deed  was  to  se- 
cure the  payment  of  certain  debts  owing  by  said 
Frierson  to  sundry  parties,  aggregating  about  $45,000. 
One  of  his  creditors,  W.  C.  Wooten,  was  preferred 
to  the  amount  of  $5,000,  but  the  other  creditors 
were  to  te  paid  j?>7vy  rata.  The  deed  directed  Web- 
ster to  take  immediate  possession  of  the  property, 
collect  the  rents,  sell  it,  and  apply  the  proceeds  to 
the  payment  of  the  debts  named,  in  the  order  stated. 
Webster  accepted  the  trust,  and  took  possession  of 
the   property  conveyed. 

None  of  the  creditors  of  Frierson  who  had  loaned 
him  money  on  the  stock  of  the  liethel  Hotel  Com- 
pany, were  provided  for  in  the  deed  of  trust,  except 
Aiken  and  Wilson,  and  they  only  in  part.  On  the 
twenty-seventh  day  of  August,  1892,  J.  Milton  Par- 
ker, and  the  others  of  said  creditors,  filed  the  orig- 
inal  bill    in  this  cause  against   the  Bethel  Hotel  Com- 
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pany,  Lucius  Frierson,  W.  J.  Webster,  trustee,  and 
the  creditors  provided  for  in  the  deed  of  trust,  ex- 
cept  Aiken   and   Wilson. 

The  purpose  of  the  bill  was  to  annul  the  trust 
deed  to  Webster,  have  the  corporation  dissolved  and 
wound  up,  its  property,  sold,  and  the  proceeds  dis- 
tributed among  the  holders  of  its  stock  as  they  were 
entitled.  The  bill  charged  that  Lucius  Frierson  had 
no  other  interest  in  the  property  of  the  corporation, 
than  as  stockholder;  that  the  legal  title  thereto  was 
vested  in  the  corporation,  and  had  not  been  divested 
by  the  conveyance  to  defendant,  Webster.  They  state 
that  they  are  not  disposed  to  disturb  the  sale  and  con- 
veyance to  Mayes  &  Dodson,  but  insist  that  the  pro- 
ceeds of  that  sale  shall  be  equally  distributed  among 
the  holders  of  the  stock  in  the  corporation,  or  that  the 
$61,000  of  stock  sold  by  W.  D.  Bethel  to  Frierson, 
and  retained  by  him  as  security,  shall,  upon  an 
adjustment  of  the  equities  among  the  stockholders, 
and  the  final  winding  up  of  the  affairs  of  the  cor- 
poration, stand  charged  with  the  amount  thereof. 
It  is  further  insisted  that,  since  Lucius  Frierson  had 
purchased  all  the  stock  •  in  the  corporation,  and  be- 
come the  sole  owner  thereof,  and  there  had  been  no 
meeting  of  stockholders,  and  the  directors  had  parted 
with  their  stock  and  ceased  to  act,  the  corporation 
ought  to  be  dissolved,  its  affairs  wound  up,  its  prop- 
erty sold,  and  the  proceeds  distributed.  Complain- 
ants also  charged  that,  by  virtue  of  the  transfer  to 
them    by  Lucius   Frierson   of   the   stock    severally  held 
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by  them  as  security,  title  thereto  was  vested  in  them, 
and  that  they  are  entitled  to  receive  all  sums  and 
dividends  that  may  be  paid  or  become  due  on  ac- 
count of  said  stock,  as  fully  as  though  they  were 
the  absolute  owners  thereof,  to  the  end  that  the 
several  debts  owing  to  them  by  said  Frierson,  and 
for  the  security  of  which  said  stock  was  hypothecated, . 
should  be  paid.  Complainants  state  that  they  make 
no  objection  to  the  transfer  of  the  $61,000  of  stock 
by  Bethel  to  Frierson,  but  insist  that  the  conveyance 
thereof,  by  the  latter  to  Webster,  shall  not  be  so 
construed  as  to  vest  any  interest  in  the  real  estate 
of  the  corporation  in  Webster,  further  than  as  a 
stockholder   in   said   corporation. 

Defendant,  Webster,  as  trustee,  and  on  behalf  of 
the  beneficiaries  named  in  the  trust  deed,  answered 
the  bill.  H'e  says  the  Bethel  Hotel  Company  erected 
the  building  known  as  the  Bethel  Hotel,  and  owned 
and  operated  it  until  September  1,  1885,  when  part 
of  it  was  sold  to  Mayes  &  Dodson;  that  Lucius 
Frierson  owned,  at  that  time,  all  the  stock  in  the 
company  except  the  shares  of  the  Bethels,  which  he 
then  purchased;  that  at  that  time  the  corporation  went 
into  liquidation,  and  ceased  to  transact  any  corporate 
business;  that  upon  becoming  sole  owner  of  all  the 
capital  stock,  he  became  the  equitable  owner  of  the 
company's  property  and  assets,  took  charge  of  it  as 
his  own,  gave  it  in  for  taxes  in  his  own  name,  and 
continued  to  hold  it  as  his  own  adversely  to  all  the 
world,    until    he    conveved    it   to   defendant,    Webster. 
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It  is  insisted  that  all  transfers,  assignments,  and 
l)ledges  of  stock  made  by  Frierson,  after  September 
1,  1885,  the  date  of  the  sale  to  Mayes  &  Dodson, 
and  of  the  *' liquidation '^  of  the  corporation,  were 
void.  As  to  the  transfers  and  assignments  of  stock 
made  l)efore  that  date,  it  is  not  claimed  that  thev 
were  illegal,  ]>nt  it  is  averred  that  the  assigns  and 
holders  thereof  are  estopped  to  assert  any  right  in 
the  corj)orate  property  conveyed  to  Webster,  and  are 
barred  of  any  recovery  or  relief,  because  of  long  de- 
lay and  laches  in  asserting  or  claiming  their  rights. 
The  statutes  of  limitation  of  six  and  seven  vears  are 
pleaded  and   relied  on. 

Lucius  Frierson  also  answered  the  })ill.  His 
answer  is  substantially  the  same  as  that  of  his  co- 
defendant,  Webster.  He  says  that  in  September, 
1885,  he  became  the  owner  of  the  stock  of  the 
Bethel  Hotel  Company,  and  that  it  was  intended 
and  agreed,  when  pail  of  the  property  was  sold  to 
Mayes  &  Dodson,  that  the  company  should  go  into 
liquidation,  and  that  he  should  be  the  owner  of  the 
residue  not  sold,  and  that  thereafter  he  gave  it  in 
for  taxes  in  his  own  name.  He  admits  that  he 
pledged  some  of  his  stock  after  that  date,  but  says 
he  thought  the  shares  so  pledged  represented  shares 
or   interests   in   the   property   of   the   corporation. 

W.  D.  Bethel  also  filed  an  answer.  The  sub- 
stance of  it  is,  that  there  was  a  balani*j  of  $1,640 
due     him     from     Frierson,    on     the     purchase    of     the 
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$61,000   of   stock,    and    that    he    holds    it  as   security 
for  said   balance. 

Pending  the  cause,  and  before  final  decree,  the 
following  stipulation  was  entered  of  record,  viz.: 
''In  this  cause  it  is  agreed  that  the  case  shall  be 
tried  as  if  Wm.  J.  Webster,  trustee,  and  the  cred- 
itors represented  in  the  deed  of  trust  from  Lucius 
Frierson  to  Wm.  J.  Webster,  had  filed  a  cross-bill  as 
of  this  date  against  the  Second  National  Bank,  J. 
Milton  Parker,  and  S.  W.  Warfield,  individually  and, 
and  as  administrator  of  Mrs.  Francis,  and  all  other 
complainants,  setting  out  and  claiming  credit  and  to 
recovner  usury,  as  pointed  out  and  indicated  in  the 
dejiositions  of  S.  W.  Warfield,  Geo.  Childress,  J.  M. 
Parker,  and  other  complainants,  and  that  it  shall  be 
taken  as  if  answered,  and  all  the  equities  denied, 
and  a  plea  of  the  statute  of  limitations  and  all 
other  defenses  made,  but  shall  be  determined  on  the 
proof  and  facts  as  developed  in  the  record,  without 
the  necessity  of  filing  a  cross-bill  and  answer  thereto, 
this  course  being  taken  to  facilitate  the  trial  of  the 
cause   at   this   term   on   its    merits." 

During  the  progress  of  the  cause,  Mrs.  S.  B. 
Francis,  one  of  the  complainants,  died,  and  the  cause 
was  revived  in  the  name  of  S.  W.  Warfield,  her 
administrator;  and,  the  Second  National  Bank  having 
suspended  and  gone  into  licjuidation,  the  original  ])ill 
was  amended  so  as  to  make  its  receiver,  John  T. 
Williamson,     a     party      complainant.       Several      other 
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amendments     were    made    not    necessary    to    be    men- 
tioned. 

The  Chancellor  decreed  that  the  Bethel  Hotel 
Company  was  not  dissolved  by  the  sale  of  the  prop- 
erty to  Mayes  &  Dodson,  or  the  purchase  of  the 
stock  of  W.  U.  Bethel  by  Lucius  Frierson,  or  the 
passage  ,of  the  resolution  by  the  stockholders  author- 
izing a  sale  of  the  property  to  Mayes  &  Dodson; 
but  that  the  property  of  the  corporation,  other  than 
that  conveyed  to  Mayes  &  Dodson,  remained  the 
property  of  said  hotel  company,  charged  w^ith  a  trust 
for  the  payment  of  its  del)ts  and  fof  distribution 
among  its  stockholders;  that  Lucius  Frienson  and  his 
assignee,  W.  J.  Webster,  were  estopped  to  deny  the 
validity  of  the  certificates  of  stock  held  by  com- 
plainants, which  had  been  transferred  to  them  by 
Frierson,  and  that  the  holders  of  said  stock  were 
entitled  to  share  in  the  assets  of  said  corporation, 
and  were  not  barred  by  any  statute  of  limitations, 
or  by  any  laches  on  their  part.  It  was  further 
decreed  by  the  Chancellor,  that  in  the  distribution 
of  the  proceeds  of  sale  of  the  property  of  the  corpo- 
ration, the  stock  that  had  formerly  belonged  to  W. 
D.  and  P.  C.  Bethel,  and  which  had  been  trans- 
ferred to  Lucius  Frierson  by  W.  D.  Bethel,  per- 
sonally and  as  administrator,  should  be  charged 
wnth  the  sum  of  $22,500,  the  amount  of  the  Mayes  & 
Dodson  notes  which  were  assigned  by  him  to  said 
Bethel.  Frierson  was  relieved  of  liabilitv  for  rents 
received    during    the   time    he    had    possession    of    the 
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property.  Touching  the  balance  of  the  debt  due  W. 
D.  Bethel,  as  administrator  and  personally,  by  Fri- 
erson,  on  the  purchase  of  the  stock  from  him,  it 
was  ordered  that  the  amount  should  be  paid,  first, 
out  of  the  j[)7*o  rata  going  to  said  stock  in  the  dis- 
tribution. This  provision  of  the  decree  was  assented 
to  by   all   parties. 

The  Chancellor  was  of  the  opinion  that  the  Bethel 
Hotel  Company  ought  to  be  ''wound  up  and  dis- 
solved," and  he  accordingly  so  decreed;  he  also 
directed  that  its  property  be  sold,  and  the  proceeds 
distributed.  The  Bethel  Hotel  Company  owed  no 
debts,  and  the  proceeds  of  the  sale '  of  its  property 
was,  accordingly,  ordered  to  be  distributed  among 
the   holders   of  its  stock. 

We  will  not  now  stop  to  state  the  rulings  of 
the  Chancellor  on  the  questions  of  usury.  They  will 
be  adverted   to   later   on. 

Special  appeals  from  the  Chancellor's  decree  were 
prayed  by  W.  J.  Webster,  trustee,  and  the  bene- 
ficiaries named  m  the  deed  of  trust  by  the  Second 
National  Bank  and  its  receiver,  John  T.  Williamson, 
and  by  S.  W.  Warfield,  administrator  of  Mrs.  S.  B. 
Francis,  deceased.  The  nature  and  extent  of  the  sev- 
eral appeals  can  best  be  stated  in  the  words  of  the 
decree,  as  follows:  ''From  so  much  of  said  decree 
as  adjudicates  that  the  Bethel  Hotel  Company  was 
not  dissolved  in  1885,  and  that  all  stock  placed  as 
collateral  since  1885  were  valid  claims  against  the 
corporation,     and     all     stock     before     1885     were    not 
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barred  bv  laches  of  the  creditors  boldinsr  the  same 
as  collateral,  and  so  much  of  the  decree  as  adjudi- 
cates that  the  Bethel  stock  should  be  charged  with 
^22,500  of  the  sale  to  Mayes  &  Dodson,  and  so 
much  as  adjudicates  that  W.  J.  Webster,  trustee, 
and  those  claiming  under  him,  are  not  entitled  to 
all  of  said  property,  the  said  W.  J.  Webster, 
trustee,  and  the  creditors  named  in  the  deed  of 
trust,  except,  and  pray  an  appeal  to  the  next  term 
of  the  Supreme  Court,  but  not  in  anywise  to 
affect  the  decree  in  their  favor.  To  so  much  of 
said  decree  as  charges  the  Second  National  Bank 
and  John  T.  Williamson  with  usury,  and  reduces 
the  debt  of  said  bank  by  payments  of  interest 
made  on  said  loans  and  not  allowing  interest  on 
said  debt,  said  Second  National  Bank  and  John  T. 
Williamson,  receiver,  pray  an  appeal  to  the  next 
term  of  the  Supreme  Court;  and  to  so  much  of 
said  decree  as  charges  the  defendant,  S.  W.  War- 
tield,  administrator,  with  all  interest  paid  in  excess 
of  six  per  cent,  upon  his  debts,  and  directs  the 
same  to  be  credited  upon  said  debt,  as  of  the  date 
of  their  payment,  tlie  said  S.  W.  W^arfield,  admin- 
istrator, excepts,  and  prays  an  api^eal  to  the  next 
term   of   the   Supreme   Court." 

The  case  was  beard  by  the  Court  of  Chancery  Ap- 
peals. That  learned  Court,  in  an  elaborate  and  ex- 
tremely able  opinion,  affirmed  the  decree  of  the 
Chancellor  in  all  respects,  except  his  rulings  on  the 
question  of    usury   and    that   part    of   it  which    directs 
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that  the  Bethel  Hotel  Company  be  dissolved,  which 
were    overruled. 

It  is  not  claimed  that  the  legal  title  to  the  real 
estate  conveyed  in  the  trust  deed  was  in  Lucius 
Frierson  at  the  date  of  that  instrument,  or  ever 
was  in  him.  The  Bethel  Hotel  Company,  it  will 
be  remembered,  conveyed  all  that  part  of  the  build- 
ing adapted  to  hotel  purposes  to  Mayes  &  Dodson, 
leaving  several  stores  and  the  opera  house.  It  never 
made  any  conveyance  of  the  residue  of  said  prop- 
erty,   or   any   part   thereof. 

It  is  claimed  that  the  corporation  conveyed  one 
of  the  stores  to  the  wife  of  Lucius  Frierson.  It 
seems  that  on  August  29,  1886,  *'W.  D.  Bethel, 
President,  and  Lqcius  Frierson"  made  and  executed 
a  deed  to  one  of  the  stores  and  the  lot  on  which 
it  was  situated,  to  Mrs.  Kate  Frierson,  the  wife  of 
Lucius.  According  to  the  testimony  of  Lucius  Fri- 
erson, this  deed  w^as  authorized  by  the  stockholders 
at  the  same  meeting  at  which  the  resolution  author- 
izing the  sale  of  the  hotel  part  of  the  building  to 
Mayes  &  Dodson,  and  directing  the  liquidation  of 
the  corporation,  was  adopted.  But  the  Court  of 
Chancery  Appeals  has  found  as  a  fact,  that  the  deed 
was  executed  without  the  knowledge  of  Mrs.  Frier- 
son, and  was  never  delivered  to  her.  It  may  be  re- 
garded as  settled,  therefore,  that  the  legal  title  to  the 
property  conveyed  to  defendant,  Webster,  was,  at  the 
date  of  that  instrument,  in  the  Bethel  Hotel  Com- 
pany,   where    it    had     been,    unquestioned     and    undis- 
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turbed,  since  1880,  the  year  of  its  incorporation 
and    organization. 

Defendants  insist  that,  although  Frierson  may  not 
have  been  invested  with  the  legal  title,  he,  never- 
theless, had  such  an  equitable  estate  and  interest  as 
entitled  him  to  sell  and  dispose  of  the  property. 
In  Other  words,  that  he  was  the  real  owner  of  the 
property,  and,  as  such,  had  the  absolute  right  to  use 
or  disjK)se  of  it.  This  alleged  equitable  estate  was 
not  the  creation  of  any  deed  or  written  contract,  ex- 
ecuted by  the  Bethel  Hotel  Company,  or  of  any 
corporate  act  or  resolution  adopted  by  the  stockhold- 
ers or  directors,  which  in  terms  referred  to  or 
defined  it,  but  is  rather  the  result  and  consequence 
of  certain  facts  and  conditions,  the  existence  of  which 
is   alfirmed  by   the   defendants. 

It  is  said  that  the  Bethel  Hotel  Company,  ])y  the 
alienation  of  that  part  of  its  property  built  for  and 
adapted  to  the  uses  and  purposes  of  a  hotel,  de- 
prived itself  of  the  means  of  conducting  a  hotel  busi- 
ness, and  that,  since  1886,  the  date  of  the  sale  to 
Mayes  &  Dodson,  it  had  ceased  to  exercise  its  cor- 
porate franchises;  that  the  stockholders,  at  the  meet- 
ing held  in  September,  1886,  passed  a  resolution,  or 
agreed  among  themselves,  that  the  corporation  should 
go  into  liquidation,  and  that  Lucius  Frierson,  being 
then  the  owner  of  all  the  capital  stock  of  the  cor- 
poration, became,  in  consequence,  the  equitable  owner 
of  all  its  property,  with  full  power  to  use  it  or 
dispose    of    it    in    such    manner    as    he    might    choose 
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to  do.  The  j)osition  of  the  defendants  seems  to  be, 
that  all  rights  of  the  corporation  in  the  property 
were  extinguished,  that  it  had  ceased  to  be  affected 
with  any  corporate  uses,  and  that  it  belonged  abso- 
lutely  to   Frierson. 

The   facts   affirmed    by   defendants    are    not    all    of 
them    exactly    as    found    by    the    Court   of    Chancery 
Appeals.       It    is    true   that   the   corporation    sold    and 
conveyed   the   hotel   part   of   its   building   to   Mayes   & 
Dodson,    retaining   only   the    stores    and    opera    house, 
and  never  afterwards  engaged  in  the  business  of   own- 
ing  and   operating  a  hotel.      Lucius  Frierson   was  not 
the    sole    stockholder    in    1885,    when    the    hotel  .was 
sold,    and    did    not    become    such    until    August    28, 
1886,     when    he    purchased    the    Betl\pl    stock.       His 
stock,    or   a   large   part   of   it,    at   that   time   and   sub- 
sequently,    was    held    as    collateral    security   by    other 
parties.       It   is   not   true    that    a    resolution   was   ever 
adopted    by   the   stockholders   directing   the   liquidation 
or   winding   up   of    the   affairs   of    the   corporation,    or 
that  they  were  ever  wound  up.       The  facts,  as  found 
by   the    Court    of    Chancery    Appeals    on    this    point, 
are    stated    in    its    opinion    in    the    following    words: 
"It   may  be   fairly  inferred,    though   it   does   not   dis- 
tinctly appear    in   terms   in   the   proof,   that   when   the 
deed    was    made    to    Mayes    &    Dodson    it    was    then 
understood   tetween  W.    D.    Bethel   and   Lucius   Frier- 
son,  they   then   owning   practically   all,    or   nearly   all, 
of  the   stock,    that   Bethel    should    take    the    proceeds 
of  the  sale   to   Mayes  &  Dodson,   amounting  to  $22,- 
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500,  and  a  sufficient  amount,  in  addition,  from  Lucius 
Frierson,  personally,  to  make  $30,000,  and  for  thi& 
he  would  transfer  his  stock,  $61,000,  to  Frierson, 
and  that  this  arrangement  was  consummated,  so  far 
as  it  could  l)e  done  without  direct  corporate  action 
of  the  corporation  itself,  by  the  paper  of  August 
28,  1886,  made  by  Bethel  to  Frierson,  and  this  is 
what  they  understood  by  the  resolution  to  go  into 
liquidation,  there  being  no  debts  due  by  the  corpo- 
ration, .  and,  following  out  this  idea,  from  the  date 
of  the  sale  to  Mayes  &  Dodson,  Lucius  Frierson 
proceeded  to  treat  the  property  as  his  own,  on  the 
idea  that  he  himself  constituted  the  coi-poration.  We 
do  not  think  that  he  entertained  the  idea  that  the 
corporation  was  defunct,  but  simply  that  he  waSy 
himself,  the  corporation,  and  could  do  what  he  wished 
with   the   assets. ' ' 

In  considering  the  position  of  the  defendants,  that 
Frierson  became  the  equitable  owner  of  the  assets  of 
the  corporation,  we  must,  therefore,  leave  out  of 
view  the  idea  that  there  was  any  corporate  action 
looking  to  a  dissolution  of  the  corporation  and  wind- 
ing up  of  its  affairs.  Frierson' s  estate  or  interest 
in  'the  property,  if  he  had  any,  rests  on  the  postu- 
late that,  in  consequence  of  the  nonuser  of  its  fran- 
chises and  his  sole  proprietorship  of  all  its  capital 
stock,  the  corporation  was  dissolved,  and  he  became 
the   equitable   owner   of   all    its   property. 

A  corporation  can  be  dissolved,  and  its  existence 
wholly  terminated,   only  by  the   extinguishment   of   the 
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corporate  franchises  conferred  by  the  State.  An 
ordinary  business  corporation,  where  its  charter  speci- 
fies no  definite  time  for  its  continuance,  may  sell  its 
property  and  wind  up  its  affairs  whenever  a  majority 
of  the  stockholders  may  deem  it  advisable  {Tread wdl 
V.  Savhhu7*y  Mfg.  Co,^  7  Gray,  393;  Black  v.  Dela- 
ymre  cfe  C,  Canal  Co.,  22  N.  J.  Eq.,  416);  but  the 
franchises  conferred  upon  the  stockholders  by  the  State 
are  not  extinguished  by  the  cessation  from  business 
thus  brought  about.  2  Morawetz  on  Corp.,  §  1004: 
In  the  case  of  State  v.  Butler,  "^^  Tenn.,  614,  628, 
this  Court  said  the  mere  insolvency  of  a  corpora- 
tion would  not  work  a  dissolution,  nor  would  the 
assignment  of  all  its  property,  or  the  appointment 
of  a  receiver,  extinguish  the  franchises  with  which 
the  company  had  been  invested,  where  there  had  been 
no  proceedings  for  forfeiture  inaugurated  by  the  State, 
or  surrender  by  act  of  the  stockholders.  And  so, 
also,  the  omission  to  elect  directors  or  other  corporate 
officers  does  not,  of  itself,  work  a  dissolution  of  a 
corporation.  The  board  of  directors  or  other  man- 
agers or  officers  do  not  form  an  integral  part  of  a 
joint  stock  corporation,  and,  therefore,  the  omission 
to  elect  them  operates  to  suspend  the  powers  of  the 
corporation  for  the  time  being,  since  it  cannot  act 
without  them,  but  a  subsequent  election  will  restore  its 
functions.  Rose  v.  Tumplks  Co.,  3  Watts  (Pa.),  46; 
Boston  Glass  Manuf.  v.  LangcUm,  24  Pick.  (Mass.), 
49  (35  Am.  Dec.,  292,  296).  And  where  the  charter 
of   a    corporation,    as   in   the    present    case,    expressly 
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provides  that,  in  case  of  the  failure  to  elect  directors, 
at  the  pre8cril)ed  time,  the  old  directors  shall  con- 
tinue in  office  until  their  successors  are  elected,  it  is 
unavoidably  true  that  the  corporation  will  not  be  dis- 
solved. Slee  V.  Blortm^  5  Johns.  Ch.,  866;  CahilJ 
V.  Kalamazoo  Mut.  Lis.  Co.^  2  Doug.  (Mich.),  124 
<43  Am.  Dec.,  464);  Lehigh  Bridge  Co.  v.  Lehigh 
Coal  (&  ^^av.  Co.,  4  Rawle,  9  (26  Am.  Dec,  112). 
Nor  is  a  corporation,  ijwo  faeio^  dissolved  by 
merely  neglecting  to  exercise  its  corporate  powers, 
so  long  as  the  possibility  remains  of  resuming  them. 
Brandmi  v.  Gleason^  24  Vt. ,  228;  RusHell  v.  McLel- 
lan^  14  Pick.  (Mass.),  63;  Attcrrney-general  v.  Bank 
of  Niagara,  Hopk.  Ch.  (N.  Y.),  354.  And  the 
sale  or  disposal  by  a  corporation  of  its  real  prop-, 
erty,  though  it  have  the  effect  of  substantially  de- 
stroying the  object  for  which  it  was  created,  does 
not,  of  itself,  work  its  dissolution.  Zinc  Co.  v. 
Franklin ite  Co.,  13  N.  J.  Eq.,  322,  335;  Brinker- 
hoof  V.  Brown,  7  Johns.  Ch.,  217;  Barclay  v. 
Tahtuin,  4  Edw.  Ch.,  123.  Thus,  it  has  been  held 
that  suspending  active  operations,  resolving  to  go 
into  liquidation,  depositing  with  the  United  States 
Treasurer  money  to  redeem  its  outstanding  circula- 
tion, and  receiving  a  re-assignment  of  its  bonds, 
are  acts  insufficient  to  operate  as  a  final  dissolution 
of  a  national  bank.  Ordway  v.  Central  National 
Bank,  47  Md.,  239.  In  Bache  v.  Nashville  Ilorti- 
cultural  Society,  10  Lea,  436,  443,  it  was  said, 
^Hhe     nonuser     of     its    franchises    by    a    corporation 
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will  not  alone  work  a  dissolution,  or  aflfect  the  title 
or  right  to  its  property."  And  in  Maryville  College 
V.  Bartlett^  8  Bax.,  231,  it  was  held  that  the  non- 
user  by  the  trustees  of  a  corporation  of  its  franchises 
and  property,  did  not  affect  the  title  of  the  cor- 
'  poration. 

Admitting  it  to  be  true,  as  claimed,  that  Frierson 
was  the  owner  of  all  the  stock  of  the  corporation, 
it  by  no  means  follows  that  the  corporation  was 
thereby  dissolved  and  forfeited  its  franchises.  On 
this  question  the  latest  text  writer  on  corporation 
law  has  this  to  say:  **  Contrary  to  early  opinion, 
it  is  now  generally  held  that  the  fact  that  all  the 
shares  in  a  joint  stock  company  have  passed  into 
the  hands  of  two  members,  or  even  into  the  hands 
of  a  single  person,  does  not,  ijyso  facto^  work  a 
dissolution  of  the  corporation,  since  such  sole  owner 
may  so  dispose  of  the  shares,  as,  by  the  election 
of  the  necessary  directors  and  officers,  to  continue 
the  corporate  existence."  5  Thompson's  Commen- 
taries on  the  Law  of  Corporations,  Sec.  6653.  And, 
in  2  Morawetz  on  Corporations,  Sec.  1009,  it  is  said: 
**It  is  well  settled  that  all  the  shares  of  a  corpo- 
ration may  be  held  by  a  single  person,  and  yet 
the  corporation  continue  to  exist,  and,  if  the  charter 
or  by-laws  should  require  certain  acts  to  be  done 
by  more  than'  one  shareholder,  the  sole  owner  may 
transfer  a  portion  of  his  shares  to  other  persons, 
so  as  to  conform  to  the  letter  of  the  rule."  It 
has  been   held   that  a   corporation   which   has   sold   all 
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its  assets,  with  the  intention  of  putting  an  end  to 
its  business,  whose  officers  had  all  resigned,  and 
whose  stockholders  had  all  transferred  their  shares 
to  a  single  person,  was,  nevertheless,  not  dissolved, 
and  that  its  existence  could  be  terminated  only  by 
judgment  of  forfeiture  or  by  surrender  accepted  by 
the  State.  RiuiaeU  v.  McLellnn^  14  Pick.  (Mass.), 
69,  70;  Newton  Mfg.  Co.  v.  WhlU,  42  Ga.,  148; 
Baldwin   v.     Canjieldj    26    Minn.,    43. 

The  dissolution  of  a  business  corporation  is  ef- 
ected  in  one  of  the  following  ways:  (1)  by  the 
expiration  of  its  charter;  (2)  by  Act  of  the  Leg- 
islature, where  power  is  reserved  for  that  pur- 
pose, or  there  is  no  constitutional  inhibition;  (3)  by 
surrender  of  charter  which  is  accepted;  (4)  by  for- 
feiture of  the  franchises  and  judgment  of  dissolution, 
pronounced  by  a  Court  having  jurisdiction.  2  Mor- 
awetz.  Sec.  1004;  Taylor  on  Private  Corporations, 
Sec.  430.  It  is  not  pretended  that  the  Bethel  Hotel 
Company  was  dissolved  in  either  of  the  ways  indi- 
cated. The  charter  of  the  corporation  has  not  ex- 
pired, neither  has  it  been  repealed  by  the  Legislature, 
or  been  surrendered  to  the  State  by  its  members  or 
stockholders.  It  may  be  true  that  there  was  a  non- 
user  of  its  franchises  by  the  corporation  for  a  period 
of  seven  years  or  more,  occasioned  by  the  sale  of  the 
only  property  it  owned  which  could  have  been  used  for 
hotel  purposes.  Undoubtedly,  the  nonuser  of  its  fran- 
chises by  a  corporation  is  ground  for  dissolution  and 
forfeiture  of   its   charter,  at  the   instance  of   the  State; 
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but  until  sentence  of  dissolution  has  been  pronounced 
by  a  Court  of  competent  jurisdiction,  in  a  proper 
proceeding  instituted  for  the  purpose,  th^  corporation 
will  continue  to  exist,  notwithstanding  its  failure  to 
use  its  franchises.  And  forfeiture  can  only  be  de- 
creed in  a  proceeding  directly  instituted  for  the  pur- 
pose, by  the  State  granting  it.  Code  (M.  &  V.) 
J5l712;  State  v.  Butler,  15  Lea,  104,  110;  Jersey 
City  Gaslight  Co.  v.  Cons^umers'^  Gas  Co.,  40  N.  J. 
Eq.,  427;  Broadwell  v.  Merritt,  87  Mo.,  95.  Un- 
til dissolution  has  been  thus  judicially  pronounced, 
neither  the  existence  of  the  corporation  or  its  title 
to   its   property   can   be   questioned    collaterally. 

We  are  bound  to  conclude,  therefore,  that  the 
Bethel  Hotel  Company  was  not  dissolved,  or  its  fran- 
chises extinguished,  for  any  of  the  reasons  alleged  by 
the  defendants,  and  that  it  is  now  a  corporation  en- 
dued with  life,  with  authority  to  own  property  and 
exercise  all  the  powers  conferred  on  it  by  its  charter. 

Defendants  insist  that  the  alleged  equitable  estate 
of  Lucius  Frierson  in  the  property  of  the  Bethel 
Hotel  Company,  did  not  depend  alone  upon  the  dis- 
solution of  the  corporation,  but  resulted  also  from 
the  fact  that  he  was  the  sole  owner  of  all  its  capi- 
tal stock.  The  proposition  is,  that  if  one  person 
owns  all  the  shares  of  stock  of  a  corporation  which 
owes  no  debts,  he,  in  virtue  of  such  ownership, 
becomes  the  equitable  owner  of  all  its  property,  or, 
at  least,  may  sell  and  dispose  of  it  by  deed,  if  he 
ch(X)se    to    do    so.      This    proposition    is    argued    by 
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counsel  for  defendant  with  force  and  ability,  and  is 
supported  by  some  authority.  It  has  found  favor 
with  the  Supreme  Court  of  Maryland  {Swift  v. 
Smith,  66  Md.,  428,  433);  but  the  decision  of  that 
learned  Court  is  opposed  by  the  current  of  authority, 
and  seems  to  us  to  overlook  and  ignore  certain  prin- 
ciples  that   are  fundamental. 

A  corporation  and  its  shareholders  are  distinct 
legal  entities.  In  Keith  v.  Clark,  4  Lea,  718,  this 
Court  held  that,  notwithstanding  the  State  owned  all 
the  stock  in  the  Bank  of  Tennessee,  "the  bank  and 
the  State  are  entirely  different  legal  entities;"  and 
in  LIU  and  v.  Pi/rter,  2  Head,  176,  it  was  said, 
**  stockholders  are  totally  distinct  from  the  corpo- 
ration." Important  consequences  result  from  this 
rule.  The  shareholders  are  neither  responsible  for 
the  debts  nor  for  the  torts  of  the  corporation.  In 
the  absence  of  special  circumstances,  the  shareholders 
cannot  be  parties,  either  plaintiffs  or  defendants,  in 
actions  respecting  corporate  rights,  nor  have  they 
any  title  or  direct  interest  in  the  pro{>erty  of  the 
corporation. 

*<  Shareholders,"  says  Thompson,  '*are  not  joint 
tenants  or  in  any  other  sense  co-owners  of  the  cor- 
porate property,  either  before  or  after  its  disso- 
lution. The  title  to  it  rests  exclusively  in  the  legal 
entity  called  the  corporation.  A  share  of  the  capi- 
tal stock  merely  gives  the  right  to  partake,  accord- 
ing to  the  amount  put  into  the  fund,  of  the  surplus 
profits    of    the    corporation,     and     ultimately,    on    the 
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dissolution  of  it,  of  so  much  of  the  fund  thus  cre- 
ated as  remains  unimpaired  and  is  not  liable  for 
debts  of  the  corporation."  Commentaries  on  the 
Law  of  Corporations,  Sec.  1071.  As  the  share- 
holders have  no  direct  interest  in  the  corporate 
property,  they  cannot  convey  the  real  esbite  of  the 
corporation,    though   all   join   in   the   deed. 

In    Wheeloclc  v.   Moulton.,   15  Vt,   519,   Redfield,  J., 

9 

stated  the  reasons  for  the  rule  in  his  usual  clear  and 
accurate  stj'^le.  In  that  case,  Moulton  and  Hutchin- 
son, sole  proprietors  and  owners  of  all  the  stock  of 
a  corporation,  conveyed  its  real  estate,  in  mortgage, 
to  secure  the  repayment  of  money  borrowed  of  the 
plaintiff,  Wheelock.  He  brought  suit  to  enforce  his 
mortgage.  Judge  Redfield  said:  "The  fact  that  the 
signers  of  this  deed  owned  the  whole  of  the  shares 
will  make  no  difference  in  regard  to  the  necessitv  of 
a  vote  of  the  corporation,  in  order  to  convey  the 
land.  The  title  to  the  land  was  in  the  corporation, 
not  in  the  individual  shareholders.  The  deed  of  one, 
or  of  any  number  of  the  stockholders,  will  not  affect 
the  title  to  the  land.  The  share  owners  are  not 
tenants  in  common  of  the  land.  They  have  no  title 
whatever  to  any  of  the  property  of  the  corporation. 
It  is  true  that  one  who  owned  all  the  shares  miofht 
control  the  corporation,  and  so  he  could  if  he  owned 
a  majority  of  the  shares;  but  he  could,  in  either 
case,  do  it  only  by  a  vote  of  the  corporation,  at  a 
meeting  held  in  strict  accordance  with  the  statutes  of 
the   corporation." 
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And  in  JlfHnphreyH  v.  McKifi^lck^  140  U.  S.,  304:, 
Mr.  Justice  Field,  discussing  the  same  question,  said: 
<'The  projK^rty  of  a  coriK)ration  is  not  subject  to  the 
control  of  individual  nieiul)ers,  whether  acting  sep- 
arately or  jointly.  They  can  neither  incumber  nor 
ti'unsfer  that  pro{)erty,  nor  authorize  others  to  do  so. 
The  corporation — the  artificial  l>eing  created — holds  the 
property,  and  alone  can  mortgage  or  transfer  it,  and 
the  coi'poration  acts  only  through  its  officers,  subject 
to   the   conditions   prescribed    by    law.'" 

A  very  instructive  case  on  this  question  is  Baldiohi 
V.  Canjield^  26  Minn.,  43.  The  facts  of  that  case 
were  very  similar  to  those  of  this  case,  and  the  direct 
question  now  under  consideration  was  passed  upon. 
The  opinion  of  the  Court  was  in  accord  with  the 
cases  above  cited.  See  also  Button  v.  Iloffmariy  61 
Wis.,    20. 

We  are  thus  led,  both  by  reason  and  authority, 
to  the  conclusion  that  Lucius  Frierson,  as  sole  stock- 
holder of  the  Bethel  Hotel  Company,  had  no  title, 
legal  or  equitable,  to  its  property.  The  title  to  the 
property  was  in  the  Bethel  Hotel  Company,  and  could 
only  be  conveyed  by  it.  The  conveyance  of  its  real 
estate  is  one  of  the  most  solemn  acts  of  a  corpora- 
tion, and  it  can  only  be  done  in  pursuance  of  a 
vote  of  the  corporation,  and  by  deed  executed  in  the 
form  and  mode  prescribed  by  law.  Thompson's  Com- 
mentaries on  the  Law  of  Corporations,  Sec.  5096.  At 
common  law  a  corporation  could  not  execute  a  deed 
to    realty  except    under  seal;    and  the   general   corpora- 
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tions  Act  of  1875,  under  which  the  Bethel  Hotel  Com- 
pany was  organized,  provides  that,  if  the  corpora- 
tion have  no  seal,  it  shall  be  bound  by  the  signa- 
ture  of  its   name   by   a   duly   authorized  oflBcer. 

To  have  made  a  valid  conveyance  of  the  real 
estate  of  the  company,  it  was  necessary,  therefore, 
that  the  deed  should  have  been  executed  in  the 
name  of  the  corporation,  under  seal,  if  it  had  one, 
and,  if  not,  its  name  should  have  been  signed  hy 
an  agent  duly  authorized  by  its  governing  agency, 
its  board  of  directors.  Garrett  v.  Belmont  Land 
Co.^  94  Tenn.,  460.  As  we  have  seen,  nothing  of 
this  kind  was  done.  The  deed  to  defendant,  Webster, 
was  executed  by  Lucius  Frierson,  in  his  own  name, 
and  under  his  own  signature.  The  Bethel  Hotel 
Company,  although  it  owned  the  property,  was  in 
no  sense  a  party  to  it.  For  this  and  other  reasons 
given,  the  deed  of  Lucius  Frierson,  conveying  the 
real  estate  of  the  Bethel  Hotel  Company  to  defend- 
ant, W.  J.  Webster,  w^as  void,  and  conveyed  to 
liim   no   title   or   interest   therein. 

We  have  assumed  as  a  fact,  in  the  preceding 
discussion,  that  Lucius  Frierson  was,  in  truth,  the 
sole  owner  of  all  the  shares  of  stock  of  the  Bethel 
Hotel  Company  at  the  date  he  executed  the  deed  to 
Webster.       But   was   he? 

It  will  be  remem))ered  that  Frierson  assigned 
most  of  his  stock  in  the  Bethel  Hotel  Company  to 
complainants,  as  security  for  money  borrowed  of 
them  by  him.     Some   of   the   loans   were   made  }>efore 
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September  1,  1885,  the  date  of  the  conveyance  to 
Mayes  &  Dodson,  and  the  time,  it  is  claimed  by 
him,  that  the  resolution  directing  the  liqtridation  and 
winding  up  of  the  corporation  was  passed,  and  some 
of  them  were  made  subsequently.  All  of  the  loans 
and  transfers  of  stock  were  made  prior  to  the  date 
of  Frierson's  deed  to  Webster.  The  stock  owned 
by  W.  D.  Bethel,  personally  and  as  administrator, 
was  never  transferred  to  him  in  fact.  It  was  re- 
tained by  W.  D.  Bethel,  as  security  for  the  pay- 
ment of  the  purchase  money  agreed  to  be  paid 
therefor  by  Frierson  in  the  contract  of  August  28, 
1886,  tetween  them.  The  certificates  of  stock  had 
attached  to  them  blank  transfers  and  powers  of 
attorney  in  the  usual  form.  All  of  the  certificates 
were  not  issued  in  the  name  of  Lucius  Frierson. 
He  purchased  from  different  persons,  and  when  they 
assigned  their  shares  to  him,  they  signed  the  trans- 
fers and  powers  of  attorney.  Frierson  seems  not  to 
have  surrendered  the  certificates  and  taken  from  the 
corjwration  others  in  his  own  name,  but,  when  he 
pledged  them  as  collateral,  simply  transferred  them 
by    delivery. 

For  the  purposes  of  defense,  defendants  have  sepa- 
rated the  complainants  into  two  classes,  viz.,  those 
who  acquired  stock  before  September,  1885,  the  date 
of  the  alleged  dissolution  of  the  corporation,  and 
those  who  acquired  stock  after  that  date.  As  to 
the  latter,  it  is  argued  that,  the  corporation  l>eing 
dissolved,     transfers    of    stock     to    them     were    ineffi- 
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cacious  and  conveyed  no  interest.  But  this  argu- 
ment is  built  upon  a  false  predicate.  There  was 
no  dissolution  of  the  corporation;  the  argument, 
therefore,  falls  to  the  ground.  As  to  those  of  com- 
plainants who  obtained  certificates  of  stock  before 
September,  1885,  it  is  said  they  took  them  with 
notice  of  a  by-law  of  the  company  that  no  trans- 
fer of  stock  would  be  good  unless  made  on  the 
books  of  the  company,  and,  the  by-law  not  hav- 
ing been  complied  with,  the  transfers  were  void. 
It  is  not  claimed  by  complainants  that  transfers 
of  the  stock  to  them  were  made  on  the  books  of 
the  company.  Indeed,  two  of  the  complainants,  Steele 
and  Wilson,  hold  their  certificates  by  simple  deliv- 
ery, Frierson,  in  whose  name  the  certificates  were 
made  out,  not  having  signed  the  transfer  and  power 
of  attorney  on  the  back.  Although  it  is  claimed 
that  there  was  a  by-law  of  the  company  requiring 
transfers  on  the  books,  it  is  probably  no  more  than 
a  presumption  from  the  words  on  the  certificates. 
But  it  may  be  assumed  that  there  was  such  a  by- 
law. A  sale  or  transfer  of  stock,  to  be  valid,  need 
not  be  in  writing.  The  certificate  need  not,  in  fact, 
be  delivered.  A  transfer  is  perfectly  good,  although 
the  seller  of  the  stock  never  had  a  certificate  at 
all,  and  although  no  certificate  is  issued  to  the  trans- 
feree. An  indorsement  on  the  certificate,  while  not 
necessary,  is  the  preferable  and  most  convenient  form 
of  transfer,  because  the  same  instrument  then  com- 
j  bines   the   evidence   of   the   seller's    right   to   the    stock 
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and     of     his     transfer     to     the     purchaser.       LowelFs 
Transfer   of   Stock,    Sees.    43,    44. 

There  is  no  longer  any  doubt  that  the  transfer 
and  assignment  of  certificates  of  stock  in  a  corpo- 
ration, either  by  absolute  sale  or  by  way  of  pledge 
or  securit}'  for  debt,  passes  to  the  vendee  or  pledgee 
the  title  thereto.  QyimlcJc  v.  Hichard^y  3  Lea,  25; 
C/terrj/  V.  J^rofit,  7  Lea,  1;  Bank  v.  Planing  Millj 
86  Tenn.,  252;  Caxdkhi^  v.  Ga^  Company^  85  Tenn., 
683.  Provision  in  the  by-laws  of  the  corporation 
requiring  the  transfer  to  be  made  on  the  books  of 
the  company,  is  solely  for  the  benefit  of  the  cor- 
poration. When  shares  of  stock  are  transferred, 
there  is  a  complete  substitution  of  one  person  for 
another  in  all  the  rights  and  duties  attaching  to  the 
interest  forming  the  subject  of  their  contract.  An 
entry  on  the  books  is  not  necessary  to  vest  the 
vendee  with  all  the  title  which  the  vendor  had.  By 
the  sale  and  assignment,  the  vendor  divests  himself 
of  not  only  the  equitable,  but  the  legal  title,  and 
this  principle  applies,  notwithstanding  a  provision  in 
the  charter  or  by-laws  that  no  transfer  shall  be 
complete   or   effectual    without    registration. 

In  Smith  V.  Railroad,  91  Tenn.,  221,  238,  Lur- 
ton,  Judge,  says:  ''The  rule  requiring  transfer  on 
the  books  of  the  company,  by  the  well-settled  line 
of  decisions  in  this  State,  and  by  the  great  weight 
of  authorit}'  in  the  Courts  of  America,  is  a  rule 
made  solely  for  the  benefit  of  the  company.  By  it 
the   company  is   enabled   to   know   who  are   entitled  to 


DECEMBER  TERM,   1895.  285- 


Parker  v.  Bethel  Hotel  Co. 


vote,  and  to  whom  to  pay  dividends."  The  title  of 
the  transferee  is  perfect,  as  between  himself  and  the 
former  holder,  and  he  is  entitled,  upon  presentation 
to  the  corporation  of  his  certificate,  to  have  himself 
registered  on  its  books  as  the  real  owner;  it  is  in- 
choate as  to  the  corporation  only,  until  the  transfer 
and  registry  on  the  books  of  the  corporation  has 
been  made.  What  are  the  possible  consequences  of 
an  omission  to  register  the  transfer  of  stock  on  the 
books  of  the  corporation,  it  is  unnecessary  here  to 
inquire,  because  nothing  was  done  by  the  Bethel  Hotel 
Company  which  in  any  way  affected  the  rights  of 
those  holding  its  stock;  and  complainants,  as  the 
assignees  of  Frierson,  acquired  such  title  to  and  in- 
terest in  the  stock,  as  could  not  be  affected  or  im- 
paired  by   any   act   or   omission   of   his. 

Defendant,  Webster,  both  for  himself  and  for  the 
other  defendants  represented  by  him,  relies,  in  his 
answer,  upon  laches,  as  a  defense  to  the  relief  asked 
by  those  of  the  complainants  who  obtained  the  cer- 
tificates of  stock  they  hold  prior  to  September, 
1885.  It  is  difficult  to  see  how  this  defense  can 
avail  them.  It  is  argued  that  Frierson,  having 
claimed,  used,  and  managed  the  property  of  the 
Bethel  Hotel  Company  as  his  own,  with  the  knowl- 
edge of  complainants,  and  without  objection  from' 
them,  for  about  seven  years  before  the  institution 
of  this  suit,  they  are  subject  to  the  imputation  of 
laches,    and    cannot,    for   that   reason,    have   relief. 

^*It   is    an    old    principle    that   a   Court   of   Equity 
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will  not  enforce  stale  demands  where  a  party  has 
slept  upon  his  rights,  and  acquiesced  for  an  unrea- 
sonably long  time.  Laches  and  neglect  are  always 
discountenanced."  Lord  Gamden  in  Smith  v.  CI<iyy 
3  Bro.  Ch.,  64:0.  The  doctrine  rests  upon  the 
broadest  equity.  Lapse  of  time  obscures  all  human 
evidence,  and  often  makes  it  impossible  to  discover 
the  truth.  Where  the  chances  of  establishing  the 
truth  are  greatly  impaired  by  lapse  of  time,  it 
would  be  obviously  unjust  to  enforce  a  demand  after 
many  years  of  delay.  And  so,  where  a  party  had 
done  something,  or  had  spent  money,  or  altered  his 
situation,  in  the  belief,  generated  by  the  delay  and  ac- 
quiescence of  his  adversary,  that  he  had  the  right  so 
to  act,  a  Court  of  Equity  will  not  interfere.  But  de- 
lay alone,  unaccompanied  by  other  circumstances,  will 
not  necessarily  preclude  relief.  In  every  case  where 
the  defense  is  founded  on  mere  delay,  that  delay,  of 
course,  not  amounting  to  a  bar  of  any  statute  of  limi- 
tations, the  validity  of  that  defense  must  be  tested 
upon  principles  substantially  equitable.  Two  circum- 
stances, always  important  in  such  cases,  are,  the  length 
of  the  delay,  and  the  nature  of  the  acts  done  during 
the  interval,  which  might  affect  either  party,  and 
cause  a  balance  of  justice  or  injustice  in  taking  one 
course   or  the  other. 

The  doctrine  of  laches,  as  understood  in  Courts 
of  Equity,  implies  injury  to  the  party  pleading  it  as 
a  defense.  Where  the  situation  of  the  parties  has 
not  been  altered,  and  one  has  not  1:>een  put  in  a  worse 
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<K)ndition  by  the  delay  of  the  other,  the  defense  of 
laches  does  not  generally  apply.  In  Pascluill  v.  Ilen- 
dei-er,  28  Ohio  St.,  568,  580,  it  is  said:  "What 
constitutes  a  stale  equity  is  a  vexed  question,  hardly 
susceptible  of  an  accurate  definition.  Length  of  time 
alone   is   not   a   test   of   stateness.'' 

''Laches,"  says  the  Supreme  Court  of  Virginia, 
"in  the  assertion  or  prosecution  of  a  claim,  is  not 
always  enough  to  defeat  it.  The  laches  must  be  such 
as  to  afford  a  reasonable  presumption  of  the  satisfaction 
or  abandonment  of  the  claim,  or  such  as  to  prevent 
a  proper  defense,  by  reason  of  the  death  of  parties, 
loss  of  evidence,  or  otherwise."  TazeirelVi<  Exr.  v. 
Sandifrs'    Em\,    13    Gratt.    (Va.),    354,    362. 

In  WoUa^tan  v.  Tribe,  L.  R.,  9  Eq.,  44,  50, 
a  bill  was  brought  in  1868  to  set  aside  a  marriage 
settlement  executed  in  1858,  on  the  ground  of  fraud 
and  mistake.  Lord  Romilly,  M.  R.,  said:  "Great 
stress  was  laid  on  the  lapse  of  time,  but  I  think 
nothing  of  that,  because  all  the  persons  are  in  the 
same  state  now  as  they  were  then.  If  there  had 
been  any  dealing  with  an  altered  state  of  matters, 
that  might  have  raised  a  question,  but  there  is  noth- 
ing of  that  sort."  So,  in  the  present  case,  we  are 
not  dealing  with  "an  altered  state  of  matters." 
The  status  is  unchanged.  Frierson  was  not  induced 
to  do  anything  or  to  omit  anything  to  his  hurt,  by 
the  alleged  acquiescence  or  delay  of  complainants. 
In  truth,  it  seems  to  us,  that  Frierson's  use  and 
management    of    the    company's    property    was   in   no 


288  NASHVILLE : 


Parker  v.  Bethel  Hotel  Co. 


sense  inconsistent  with  the  rights  of  complainants, 
as  transferees  and  holders  of  its  stock.  His  repeated 
renewals  of  the  debts  for  which  the  stock  was 
pledged,  was  a  recognition,  on  his  part,  of  the  con- 
tinued existence  of  the  corporation,  and  of  its  title 
to  the  property.  Its  property  was  what  gave  value 
to  the  stock,  and  it  was,  undoubtedly,  in  reliance 
on  the  continued  ownership  thereof  by  the  Bethel 
Hotel  Company,  that  the  complainants  consented  to 
renew   their    loans  and    retain   the   stock   as   collateral. 

After  what  has  been  said,  it  is  hardly  necessary 
to  notice  the  plea  of  the  statute  of  limitations  in- 
terposed .by  defendants.  There  are  a  number  of 
assignments  of  error  by  defendants,  based  upon  the 
idea  that  the  Bethel  Hotel  Company  was  dissolved. 
It  suffices  to  say,  that,  having  found  that  the  cor- 
poration was  not  dissolved,  these  assignments  must 
be   overruled. 

The  debts  of  the  Second  National  Bank  and  of 
S.  W.  Warfield,  administrator  of  Mrs.  Francis,  were 
attacked  by  defendant,  Webster,  for  usury.  The  notes 
held  by  the  bank  were  executed  by  Aiken  and  Mayes, 
but  the  debt  was  really  owing  by  Lucius  Frierson. 
These  gentlemen  were  original  indorsers,  but  after 
a  number  of  renewals  of  the  paper  and  some  pay- 
ments, Frierson  became  insolvent,  and  they  then  ex- 
ecuted their  own  notes  for  the  balance,  without  his 
name  appearing  on  them.  It  was  understood  by  all 
parties,  how^ever,  that  the  debt  was  Frierson's.  It 
was    found    to     be    a    fact    that     interest     had     been 
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paid  on  both  debts  in  excess  of  the  legal  rate. 
As  to  the  debt  due  the  Second  National  Bank,  the 
Chancellor  decreed  that  by  charging  and  accepting 
usury  the  bank  had  forfeited  all  right  to  interest, 
and  the  payments  made  by  Frierson  on  account  of 
interest  were  applied  in  reduction  of  the  principal. 
The  Chancellor  decreed,  also,  that  the  usurious  interest 
paid  on  the  Francis  de})t  should  be  applied  on  the 
principal.  The  Chancellor  was  wrong.  It  is  settled, 
by  a  multitude  of  decisions,  that  the  right  to  plead 
usury  is  a  privilege  personal  to  the  debtor.  27  Am. 
&  Eng.  Enc.  of  L.,  949,  note  4.  In  one  case  the 
defense  of  usury  was  likened  to  that  of  infancy. 
liarnm?}    V,    IIay.%    39    Mo.,   445. 

The  exception  to  the  rule  embraces  the  debtor's 
sureties,  guarantors,  heirs,  devisees,  and  j^ersonal 
representatives,  and  they  are  permitted  to  plead 
usury  on  the  grounds  of  privity  or  common  interest. 
Cole  V.  Ilillsy  44  N.  H.,  227;  Loo7?Us  v.  Biton,  32 
Conn.,  550;  Qoodhue  v.  Palnier^  13  Ind.,  668;  Cra- 
mer V.  Lepper^  26  Ohio  St.,  59;  MerchanU^  Exchange 
Nat.  Bank  v.  Commercial  WareJioicse^  49  N.  Y.,  635. 
In  the  last  case  the  exception  to  the  general  prin- 
ciple is  stated  in  these  words:  *'A11  privies  to  the 
borrower,  whether  in  blood,  representation,  or  estate, 
may,  both  in  law  and  equity,  by  the  appropriate 
legal  and  equitable  remedies  and  defenses,  attack  or 
defend  against  any  contract  or  security  given  by  the 
borrower  which  is  tainted  with  usury,  on  the  ground 
of   such   usury,  where  such  contract  or  security  affects 
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the  estate  derived  by  them  from  the  borrower."  It 
would  seem  that  an  assignee  under  a  deed  of  trust 
for  the  benefit  of  creditors,  or  ah  assignee  in  bank- 
ruptcy, would  fall  within  the  exception,  and  could 
plead  usury  to  a  debt  which  was  entitled  to  partici- 
pate in  the  assets  conveyed  to  them,  on  the  ground 
of  privity  in  estate.  Sff'hi  v.  *S'//v^;wwi,  44  Minn., 
20S,  222;  ycirwe  v.  Gregory,  6  Lea,  343.  By  the 
<Jo(le,  >J  2712,  a  judgment  creditor  is.  also  allowed 
to  sue  for  and  subject  usury  paid  by  his  debtor  to 
the  satisfaction  of  his  debt.  But  no  other  than  a 
judgment  creditor  can  do  so.  McKhmry  v.  Ilolel  Co.^ 
12    Heis.,   104. 

The  exception  does  not  seem  to  have  lx5en  ex- 
tended l)eyond  the  limits  above  indicated.  The 
reason  and  policy  of  the  statute  against  usury  is  the 
protection  of  borrowers  against  the  oppressive  exac- 
tions of  money  lenders,  and,  to  promote  and  sustain 
that  policy,  it  is  not  necessary  that  other  persons 
than  the  victim,  or  those  standing  in  legal  privity 
with  liim,  should  be  given  the  l)enefit  of  the  statute. 
Defendant,  Webster,  does  not  fall  within  the  ex- 
€ej)tion  to  the  general  rule  that  a  debt  can  be 
purged  of  usury  only  by  the  debtor.  He  is  not  a 
creditor  of  Frierson,  but  simply  a  trustee  for  cer- 
tain creditors,  none  of  whom  ai)pear  to  be  judgment 
creditors.  He  is  not  such  an  assignee  as,  upon  the 
ground  of  privity  with  the  assignor,  might  have  the 
right  to  attack  a  debt  for  usury.  He  holds,  as 
assignee,    no    property    chargeable     with    the   payment 
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of  the  usurious  debts  in  common  with  other  debts. 
If  the  debts  owing  to  the  Second  National  Bank 
and  Mrs.  Francis  were  included  in  the  deed  of  trust; 
to  Webster,  it  might  be  his  duty  to  relieve  the 
trust  property  to  the  extent  of  the  usury  paid  on 
those  notes.  The  assignee,  in  such  case,  holds  the 
trust  property  for  the  benefit  of  the  creditors  named 
in  the  assignment,  and  it  might  be  his  duty  to  them 
to  protect  it  from  illegal  burdens.  But,  as  we  have 
seen,  the  deed  of  trust  executed  by  Frierson  con- 
veyed to  Webster  nothing  except  his  interest  in  the 
W.  D.  Bethel  stock.  Webster  became,  thereby, 
the  assignee  of  $61,000  of  .stock  in  the  company 
for  the  benefit  of  the  creditors  named  in  the  trust 
deed,  but  acquired  no  interest  in  the  property  of 
the  corporation  itself.  Neither  did  he  acquire  any 
interest  in  the  surplus  value  of  the  stock  held  by 
the  bank  and  Mrs.  Francis  as  security  for  their 
debts;  that  belonged  to  Frierson.  It  was  a  matter 
of  no  concern,  therefore,  to  Webster,  trustee,  whether 
the  debts  of  the  bank  and  Mrs.  Francis  were  tainted 
with  usury  or  not.  The  amount  going  to  him,  as 
assignee  of  the  Bethel  stock,  upon  a  final  winding 
up  of  the  Bethel  Hotel  Company,  and  distribution 
of  its  assets  among  the  stockholders,  could  not  be 
affected  one  way  or  the  other  by  the  fact  that  the 
debts  of  the  bank  and  Mrs.  Francis  were  tainted 
with  usury.  Any  surplus  that  might  remain,  after 
paying  them  in  full,  would  go  to  Frierson.  It  is 
clear,    therefore,    that    Frierson    alone    was   interested, 
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and  no  one  but  hini  could  raise  the  question  of 
usury,  and  this  he  has  not  done.  There  is  also 
another  ground  upon  which  it  must  ,  be  held  that 
the  debt  of  Mrs.  Francis  cannot  l)e  attacked  for  usury. 
This  debt  wias  reduced  to  a  judgment  in  April,  1892. 
It  has  been  held  in  this  State  that  relief  against 
usury  will  not  be  granted  in  equity  after  a  judg- 
ment at  law  upon  the  debt.  If  the  debtor  has  had 
his  day  in  Court,  and  failed  or  neglected  to  set  up 
the  defense  of  usury,  the  judgment  is  final  and  con- 
clusive. McKoiji  V.  CooUy^  3  Hum.,  561;  Goff  \. 
Dahbs,    4   Bax.,    300. 

It  is  hardly  necessary  to  add,  after  what  has  been 
said,  the  Chancellor  was  in  error  when  he  de- 
creed that  the  Bethel  Hotel  Company  be  dissolved. 
He  had  no  power  in  this  case  to  decree  a  dissolu- 
tion. That  could  be  done  only  by  suit  instituted 
by  the  State  for  the  purpose.  The  most  that  the 
Chancellor  could  do  was  to  wind  it  up  and  distrib- 
ute its  assets.  It  was  thought  by  the  Court  of 
Chancery  Appeals  that  the  Bethel  Hotel  Company 
had  not  been  brought  before  the  Court  by  proper 
service  of  process,  and,  it  being  deemed  necessary 
for  complete  relief  that  this  should  be  done,  it  was 
ordered  that  steps  be  taken,  on  the  remand  of  the 
cause  to  the  Chancery  Court  of  Maury  County,  to 
bring  the  company  before  the  Court.  We  think  the 
Court  of  Chancery  Appeals  is  mistaken;  the  Bethel 
Hotel  Company  has  been  sufficiently  served  with  pro- 
cess,   and   is    now   before     the   Court.      The   executive 
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oflScers  of  the  company  last  elected,  were,  W.  D. 
Bethel,  president,  and  Lucius  Frierson,  secretary. 
They  hold  over  until  the  election  of  their  succes- 
sors, and  were  the  president  and  secretary  respect- 
ively, of  the  company  when  the  original  bill  was 
filed,  and  are  yet.  Process  was  served  on  them, 
and  they  have  severally  filed  their  answers.  We 
think  service  of  process  on  them  was  all  that  could 
be  had,  and  must  be  regarded  as  having  been  made 
on  them  officially  as  well  as  individually.  We  hold, 
therefore,  that  the  Bethel  Hotel  Company  was  prop- 
erly before  the  Court.  In  all  other  respects  the 
decree  of  the  Court  of  Chancery  Appeals  is  affirmed. 
The  cause  will  be  remanded  to  the  Chancery  Court 
of   Maury   County   for   further   proceedings. 
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{Nashville.       February   26,    1896.) 

Wills.     Married  loomarVa  capacity  to  vrlll  realty  governed  by  lex  rei 
sUa:, 

The  capacity  of  a  married  woman  to  devise  land  is  to  be  deter 
mined  by  the  lex  loci  rei  sitcVy  and  not  by  the  law  of  the  state  of 
the  testatrix's  residence. 

Cases  cited  and  approved:   Williams  v.  Saunders,  5  Cold.,  60;   46 
N.  Y.,  144;  70  Wis.,  19. 


FROM     MACON. 


Appeal    from    Chancery    Court   of    Macon    County. 
T.    J.    Fisher,    Ch. 

T.    E.    FousT,    W.    C.    Goad,    and    S.    F.    Wilson 
for    Carpenter. 

I.    L.    RoARK  and   J.   J.    Turner  for   Bell. 

>'  

Beard,    J.       The    will    which    is    the    subject    of 

.this  litigation,  was  executed  by  a  /enie  covei't^  who 
was,  at  the  date  of  its  execution  as  well  as  at  the 
time  of  her  death,  a  resident  of  the  State  of  Ken- 
tucky, and  by  it  the  testatrix  undertakes  to  dispose 
of   real   property   in    this   State.       Notwithstanding   all 


DECEMBER  TERM,   1895.  295 

Carpenter  v.  Bell. 

r 

the  formalities  required  by  our  statutes  to  validate 
such  a  will  have  been  observed  in  this  case,  yet  it 
is  insisted  that,  as  the  law  of  Kentucky  incapacitates  a 
married  woman  from '  making  a  disposition  of  such 
property  by  last  will  and  testament,  this  incapacity 
follows  the  instrument  into  this  State  and  defeats 
the  devise  of  realty  located  here.  The  bill  in  this 
cause  is   filed   on   this   theory. 

This  contention  is  unsound,  as  is  well  settled  by 
the  authorities.  As  to  immovable  property,  the  rule 
is  that  the  lex  i^ei  siUe  governs  as  to  the  capacity 
or  incapacity  of  the  testator,  the  extent  of  his  power 
of  disposition,  and  the  forms  and  solemnities  neces- 
sary to  give  the  will  its  due  authority  and  effect. 
Pritchard  on  Wills,  Sfec.  63; .  Williams  v.  Saunders^  5 
Cold.y  60;  Rorer  on  Int.  Law,  -288,  note;  Story  on 
Con.  of  Laws,  ^ec.  474;  White  v.  Ilmmrdy  46  N.  Y./ 
144;    Ford  v.    Ford,    70   Wis./    19. 

The  result  is,  that  the  decree  of  the  Chancellor 
dismissing  complainant's  bill  will  be  affirmed  with 
costs.  'J' 
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*  State,   for  use,   etc.,  v,  Copeland. 

{XmhiHlle,       March    2,    1896.) 

1.  Public  Officers.     Not  Insurers  of  funds  in  their  hundn. 

A  public  officer  is  not  an  insurer  of  the  safety  of  public  funds  in 
his  hands,  under  a  bond  conditioned  faithfully  to  perform  his 
duties  and  to  collect  and  pay  over  moneys,  but  responsible  only 
for  the  exercise  of  good  faith,  dilig-ence,  prudence,  caution, 
and  a  disinterested  effort  to  keep  and  preserve  the  fund  for 
those  entitled.     {Post,  pp.  'iHHSlH.) 

Ck>de  construed:  §  713  (M.  &  V.);  J  599  (T.  &  S.). 

Cases  cited  and  approved:   Crovcrnor  v.  McEwen,  5  Hum.,  341; 

Peck  V.  James,  3  Head,  76;   Willeford  v.  Watson,  12  Heis.,  476; 

Deitz  u  Mitchell,  18  Heis.,  676;  1.5  Wall.,  342;  31  Am.  Rep.,  284; 

34  Pac.  Rep.,  944;  78  Ala.,  576;  74  Me.,  262;  66  Me.,  357;  40  Am. 

Rep.,  675;  107  N.  Y.,  477. 

Cited  and  distinguished:  Hill  v,  Alston,  12  Heis.,  569;  Comfort  v. 
Patterson,  2  Lea,  670. 

2.  Same.     May  deposit  public  funds  in  bank. 

A  deposit  of  public  funds  in  a  bank  of  undoubted  standing  and 
reputation  is  not  negligence  or  want  of  proper  business  pru- 
dence and  caution  on  the  part  of  a  public  officer  whose  duty  it 
is  to  preserve  them.     {Post,  pp.  322-326.) 

Cases  cited  and  approved:  Deitz  v.  Mitchell,  12  Heis.,  676;  Wille- 
ford V.  Watson,  12  Heis.,  476. 

3.  Sa».e.     Not  del)tor  or  special  bailee^  but  trustee  of  public  funds. 

A  public  officer  is  not  to  be  considered  as  a  debtor  for  public 
funds  in  his  hands  which  he  has  no  right  to  use  in  any  way 
except  for  the  purposes  of  his  trust,  and  he  holds  them  not 
strictly  as  a  special  bailee,  but  as  a  trustee  clothed  with  legal 
duties  and  liabilities.     {Post^  pp,  322-326.) 

4.  Same.     LialMity  of  County  Trustee  for  school  fumls. 

The  liability  of  a  County  Trustee  who  gives  a  bond  faithfully  to 

♦Tln»  coiifliciiiijj  anthi)riii('8  on  the  liability  of  the  sureties  on  an  ofllcial  bond  for 
the  loss  of  money  by  tli^-ft  or  bank  failure  are  reviewed  in  a  note  to  Wilson  v.  People 
(Cola),  22  L.  R.  A..  449. 
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perform  the  duties  of  his  office  and  collect  and  pay  over  school 
funds,  is  fixed  not  merely  by  the  terms  of  his  bond,  but  by  the 
laws  relating- to  his  office.     [Post,  pp.  300-302,  326.) 


FROM     OVERTON. 


Appeal  from  Chancery  Court  of  Overton  County. 
T.    J.    Fisher,    Ch. 

G.    B.    Murray   for   Overton   County. 

Vertrees  &  Vertrees,  J.  A.  Barnes,  W.  W. 
Goodpasture,    and  W.    H.  *  Hussey  for   Copeland. 

AVilkes,  J.  This  is  a  bill  against  the  defendant, 
Hardy  Copeland,  and  others,  as  sureties  upon  his  of- 
ficial bond  as  County  Trustee  of  Overton  County, 
for  school  taxes  deposited  by  him  in  the  Nashville 
Savings  Company,  at  Nashville,  Tenn.,  called  in  the 
record  and  generally  known  as  Marr's  Bank.  Upon 
the  hearing,  the  Chancellor  gave  judgment  against 
the  defendants  for  $3,119,  and  interest  from  October 
12,  1895,  and  all  costs,  and  the  defendants  have 
appealed   and   assigned   errors. 

These  assignments  are  as  follows:  (1)  In  finding 
that  Mr.  Copeland  was  not  sufficiently  careful  and  dil- 
igent; (2)  in  holding  that  Mr.  Copeland  should  have 
acted  only  upon  an  e^caminntlon  of  the  bank,  made,  or 
caused  to  be  made,   or  upon  hiowledtje;    (3)  in  holding 
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that  Mr.  Copeland,  as  Trustee,  was  bound,  in  law,  to 
account  for  and  pay  over  this  fund,  unless  it  was  lost 
by  the  act  of  God  or  the  public  enemy;  (4)  in  ren- 
dering a  decree  against  Mr.  Copeland  and  his  sureties 
for  the  full  penalty  of  the  bond,  to  be  discharged  upon 
the  payment  of  $3,119  and  interest;  (5)  in  rendering  a 
decree  against  the  defendants  for  said  $3,119,  in- 
terest, and  cost;  (6)  in  not  rendering  a  decree  dis- 
missing  the   bill. 

Only  two  real  questions  are  presented,  the  first 
of  which  is,  whether  Copeland  was  an  insurer  of  the 
safety  of  the  funds  in  his  hands,  and  the  other, 
whether,  if  not  an  insurer,  he  exercised  that  degree 
of  care  that  he  should  have  done  for  the  safe  keep- 
ing of  the  funds  in  his  hands.  We  consider  the 
first  proposition  primarily,  for  if  it  lie  held  that 
the  Trustee  is  liable  for  such  funds  in  every  event 
and  under  all  contingencies,  except  when  the  loss 
arises  from  the  act  of  God  or  the  public  enemy, 
then  the  latter  question  is  immaterial,  and  need  not 
be   considered. 

The  learned  Chancellor  in  the  Court  below  de- 
livered a  written  opinion,  from  which  the  reasons 
and  grounds  of  his  decision  may  be  gathered.  He 
says:  **I  am  fully  satisfied  that  Copeland  did  not 
intend  or  exjiect  to  lose  the  money  when  he  placed 
it  in  Marr's  Bank,  and  he  l)elieved  it  was  safe 
there  until  a  very  short  time  before  the  bank  failed, 
and  perhaps  up  to  the  day  of  its  closing.''  The 
Chancellor    then    adds:     ''In   the   view    1   take   of   the 


I. 


DECEMBER  TERM,  1895.  299 

State,  for  use,  etc.,  \\  Copeland. 

case,  conceding  that  Copeland  acted  in  good  faith, 
believing  that  this  bank  was  entirely  safe,  the  ques- 
tion is.  Can  a  Trustee  make  such  a  defense  avail 
him  in  case  the  money  is  lost  by  the  failure  of 
the  bank?"  And  the  Chancellor  finally  says:  '^I 
am  constrained  to  hold  that  the  defendant,  Copeland, 
and  his  sureties,  are  responsible  for  the  money  under 
the  facts  of  this  case,  both  upon  the  ground  that 
the  defense  set  up  in  the  answer — that  the  bank  had 
a  good  reputation,  was  an  old  bank  of  high  stand- 
ing, that  the  deposit  was  made  in  good  faith  and 
confidence,  and  lost  by  the  failure  of  the  bank,  and 
without  negligence  on  the  part  of  Mr.  Copeland — 
was  not  good  in  law,  and  also  that  the  facts  do 
not  establish  that  high  degree  of  diligence  that 
would  excuse  defendants  from  accounting  for  the 
money,  even  under  the  rule  requiring  a  faithful  dis- 
charge of  dutv.  .  .  .  This  is  not  a  question  of 
intent.  It  is  a  question  of  diligence  or  negligence 
in  a  legal   sense." 

The  question  of  the  measure  of  liability  of  a 
public  oflScer  for  funds  in  his  hands,  is  one  of  prime 
importance,  and,  at  the  same  time,  one  upon  which 
there  is  some  diversity  of  opinion.  In  some  cases 
the  liability  of  the  officer  is  made  to  turn  upon  the 
terms  of  his  bond,  and  it  is  construed  as  having 
been  enlarged  and  made  an  absolute  engagement  to 
pay  over  the  money  in  any  event  and  under  every 
contingency.  In  other  cases  the  officer  is  regarded 
as  a  debtor   for    the    funds   that    go   into    his    hands, 
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and  not  a  bailee  or  trustee  of  such  funds.  In  other 
•cases  the  officer  is  held  liable  on  broad  grounds  of 
public  policy,  and  the  obligations  resting  upon  him 
are  made  absolute  and  unconditional,  because  a  dif- 
ferent construction  would  open  up  a  door  for  fraud- 
ulent practices  and  evasions  by  public  officials.  The 
matter  is  forcibly  presented  in  the  notes  to  State  v. 
II(irpei\  reported  in  67  Am.  Dec,  363  to  373;  and 
also  in  the  case  of  Wilson  v.  The  Peoj)f€,  reported 
in  22  L.  R.  A.,  p.  451  and  notes,  where  the  sev- 
eral grounds  of  liability  are  referred  to,  and  the 
cases   cited   under   each. 

Considering  these  grounds  of  liability  in  the  order 
named,  it  is  evident  that  the  terms  of  the  bond 
must  have  some  weight  in  determining  what  the 
liability  of  the  officer  is.  But  the  main  object  of 
the  bond,  under  our  law,  is  not  to  fix  the  limit  of 
the  officer's  liability,  but  to  superadd  the  security 
of  the  bondsmen  to  that  of  the  principal.  The  lia- 
bility of  the  bondsmen  is  outlined  in  the  bond,  but, 
after  all,  the  extent  of  liability  of  both  principal  and 
securities,  and  the  obligations  they  are  under,  are 
fixed  and  limited  by  the  statutes  and  laws  relating 
to   such   officers. 

The  bond  required  of  the  County  Trustee,  to  cover 
school  funds,  is  a  special  one.  M.  &  V.  Code, 
§712. 

The  bond  executed  by  defendant  is  in  these  words: 
^  ^  Now,  therefore,  should  the  above  bounden  Hardy 
Oupeland    truly   and    faithfully    perform    the    duties   of 


; 


DECEMBER  TERM,   1S95.  301 

■  — ^»^^l^^^^^^^^^^^^^^^^^^^^^^^^^^^— ^M  ■■■■■■  ■  ■  ■■  I  I    ■■■  ■  ..  ■    ■     ■      ■■  ■  I  ■■     I     ■  ■  ■ 

state,  for  use,  etc.,  v.  Copeland. 

the  office  of  County  Trustee  for  the"  term  of  hi& 
office,  and  shall  faithfully  collect  and  pay  over, 
within  the  tinae  and  in  the  manner  prescribed  by 
law,  to  the  proper  officer  designated  by  the  laws  of 
Tennessee  to  receive  the  same,  all  school  taxes  by 
him  collected,  or  that  ought  to  be  collected  during 
his  said  term  of  office,  then  this  obligation  to  be 
void;    otherwise,  to  remain   in   full   force   and   effect." 

The  oath  required  of  the  officer  is  to  the  same 
effect  as   the   bond.      M.    &   V.    Code,    §716. 

The  Trustee  is  required  to  keep  the  school  funds 
separate  from  all  others.  M.  &  V.  Code,  §  1167, 
And  to  use  it  directly  or  indirectly,  or  to  receive, 
or  agree  to  receive,  any  fee  or  interest  from  any 
bank  for  the  deposit  or  use  of  the  money,  is  made, 
a  felony.       Acts   of   Ex.    Ses.,    1885,    Ch.    16. 

The  bond  does  not,  in  terms,  fix  the  extent  of 
the  officer's  liability.  That  is  regulated  by  law,  and 
we  are  of  opinion  that  there  is  nothing  in  the  terma 
of  the  bond  or  the  requirements  of  the  statutes, 
that  makes  the  officer  liable,  as  on  contract,  to  keep, 
at  all  hazards,  and  under  every  contingency,  and  to 
pay  over  funds  in  his  hands,  but  he  is  only  obli- 
gated to  pay  according  to  law.  Can  he,  under  our 
law,  he  held  as  a  debtor  for  the  fund,  and,  hence, 
liable  for  it  in  any  event?  If  so,  he  is  impliedly 
given  the  right  to  use  the  funds,  to  receive  and 
retain  interest  upon  them,  and  to  use  them  as  his 
own.  In  the  cases  holding  this  doctrine,  it  is  laid 
down  that    if    the    officer    make    a    profit   or    interest 
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by  using  the  funds,  he  is  not  liable  therefor,  but 
the  usufruct  belongs  to  him.  This  is  certainly  not 
the  theory  of  our  law,  which  makes  it  a  felony  for 
the  oflScer  to  use  it  directly  or  indirectly,  or  to 
receive,  or  agree  to  receive,  any  interest  from  any 
bank  for  the  use  or  deposit  of  it;  and  not  only  is 
it  contrary  to  the  statute,  but  in  our  view  it  is 
unwise  policy  to  consider  the  officer  as  a  debtor. 
He  is  a  trustee,  charged  by  statute  with  certain 
duties  and  resiwnsibilities,  but  having  no  right  to 
use  the  funds  for  his  own  purpose  or  to  make  them 
his   own. 

The  third  class  of  cases  so  construes  the  bonds, 
and  so  fixes  the  duties  of  public  officers  holding 
public  funds,  as  to  make  them  insurers  of  the  safet}" 
and  forthcoming  of  the  fund,  upon  broad  gi-ounds 
of  public  policy.  The  leading  case  holding  this  doe- 
trine  of  strict  accountability  is  that  of  United  Sfatt-s 
V.  Preseott^  3  How.,  589.  In  that  case  the  bond 
was  conditioned  to  keep  safely  and  pay  over  when 
required  to  do  so,  and  the  Court  held  the  officer 
liable,  although  the  funds  were  stolen  without  fault 
on  the  part  of  the  officer.  This  was  followed  in 
Cnited  Statiii^  v.  Dashidl,  4  Wall.,  182,  where  the 
condition  of  the  bond  was  to  pay  over  and  account; 
and  in  Boyden  v.  Tlie  United  State^^  13  Wall.,  17, 
where  the  condition  of  the  bond  was  to  discharge 
all  the  duties,  and,  under  the  Act  of  Congress,  it 
was  the  duty  of  the  officer  to  pay  over.  This  was 
followed     by     the    case    of    United   States   v.    Morgan, 
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11  How.,  154:  and  Bevatis  v.  The  United  States. 
13  Wall.,  56;  United  States  v.  Keehler,  9  Wall., 
83;  United  States  v.  Watts^  1  N.  M.,  553;  State 
V.    Nevin^    3    Am.    St.    Rep.,    873. 

The  rule  has  been  followed  in  many  cases  in  the 
State  Courts,  and  evidently  on  the  authority  of  the 
leading  case.  We  cite  only  a  few,  by  way  of  illus- 
tration. In  .State  v.  Moore^  74  Mo.,  413  (41  Am. 
Rep.,  322),  the  bond  was  ^'to  perform  all  the  du- 
ties," and  the  statute  made  it  a  duty  to  *' deliver 
to  his  successor  all  money,"  and  the  officer  was 
held  liable  for  depositing  money,  as  treasurer,  in  a 
bank  of  high  standing  that  subsequently  failed.  In 
Omro  Suprs,  v.  Kaime^  39  Wis.,  468,  the  bond 
was  ''to  faithfully  discharge  the  duties,"  and  ''prop- 
erly and  legally  disburse  and  pay  all  moneys,"  and 
the  officer  was  held  liable  for  a  deposit  in  a  bank 
of  good  reputation,  but  which  afterward  failed.  In 
State  V.  Ghaft^  24  Ark.,  550,  the  condition  was 
^'safely  to  keep  the  money,"  and  it  was  lost  by 
failure  of  a  bank  reputed  to  be  good,  and  the  officer 
was  held  liable.  See  other  cases  cited  in  22  L.  R. 
A.,  451;  in  the  notes  to  the  case  of  WiUon 
V.  People^  Col.,  reix)rted  in  34  Pac.  Rep.,  944; 
State  V.  Harjyer^  67  Am.  Dec,  363,  and  notes;  2 
Am.   &  Eng.    Enc.     L.    4661,    466/;i,    notes    1    and    2. 

It  is  evident  that  the  Chancellor  followed  the 
rule  laid  down  in  the  Prescott  case,  and  pases  in 
harmony  with  it,  and  hold  defendants  liable  on 
grounds    of    public    policy.       He    saj'^s:      "Ruin    will 
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occasionally  fall  upon  an  innocent  man,  but  better  thi& 
than  to  open  a  door  for  the  escape  of  a  dishonest 
custodian  of  the  means,  wrung  from  the  honest  tax- 
payer, for  the  support  of  the  government  and  the 
education   of   the   children." 

On  the  other  hand,  and  holding  a  modified  or 
contrary  doctrine,  may  be  cited  the  case  of  United 
States  V.  Thomas,  15  Wall.,  327,  decided  in  1872, 
in  which  the  case  of  United  States  v.  Prescott,  3 
How.,  589,  was  limited,  and  it  was  held  that  an 
officer  would  he  excused  by  the  act  of  God  or  the 
public  enemy.  It  is  there  said:  *<The  general  rule 
of  official  obligation,  as  imposed  by  law,  is  that  the 
officer  shall  perform  the  duties  of  his  office  hon- 
estly, faithfully,  and  to  the  ))est  of  his  ability. 
This  is  the  substance  of  all  official  oaths.  In  ordi- 
nary cases,  to  expect  more  than  this  would  deter 
upright  and  responsible  men  from  taking  office.  This 
is  substantially  the  rule  by  which  the  common  law- 
measures  the  responsibility  of  those  whose  official 
duties  require  them  to  have  custody  of  property, 
public  or  private.  If  in  any  case  a  more  stringent 
obligation  is  desirable,  it  must  be  prescribed  by 
statute,  or  exacted  by  express  stipulation.''  And 
again:  *' Where,  however,  a  statute  merely  pre- 
scribes the  duties  of  an  officer — as,  that  he  shall 
safely  keep  money  or  property  received  or  collected, 
and  shall  pay  it  over  when  called  upon  to  do  so 
by   the    proper    authority — it    cannot,    without    more. 
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be    regarded    as    enlarging   or     in    any   way   affecting 
the  degree   of   his   responsibility." 

By  an  Act  passed  in  1866,  the  Congress  of  the 
United  States  provided  ''that  officers  who  lose 
public  funds  without  fyult  or  negligence,  may  pre- 
sent the  matter  to  the  Court  of  Claims,  and  if  that 
Court  find  the  fact  to  be  that  wav,  it  shall  be  so 
certified,  and  the  officer  shall  be  given  credit  by  the 
treasurer  in  his  accounts."  Since  then,  it  has  also 
been  provided  that  certain  classes  of  officers,  like 
revenue  collectors  and  clerks,  shall  deposit  the  funds 
in  banks — designated  depositories  of  the  United  States. 
Consequently,  it  appears  that  when  the  Act  of  1866 
and  the  decision  in  Thomas'  case  are  considered,  the 
rule  of  liability  with  respect  to  United  States  of- 
ficers, is  that  they  are  not  liable  for  public  funds 
lost  without  fault  or  negligence  on  their  part.  It  is 
evident  that  the  rule  laid  down  in  the  Prescott  case 
was  considered  too  harsh  and  exacting,  and  Congress, 
by  the  Act  of  1866,  prescribed  a  different  degree 
of  liability. 

There  are  other  cases,  however,  which  have  not 
followed  the  Prescott  case,  among  which  may  be 
cited  YorJc  Co,  v.  Watsm,  15  S.  C,  1  (40  Am. 
Rep.,  675).  In  this  case  it  appeared  that  the  County 
Treasurer  had  deposited  the  public  money  in  his 
hands  in  a  savings  bank.  The  bank  failed,  and  the 
money  was  lost.  The  bank  had  a  good  reputation, 
and  the  money  was  deposited  to  his  credit,  as  Treas- 
urer.     The   Court  held   that   he  was   not  liable.     The 
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<Joiirt  stated  the  rule  of  lial)ility  as  to  trustees,  re- 
ceivers, administrators,  guardians,  and  the  like,  and 
then  asks:  "  If  it  would  be  wrong  in  principle  to 
hold  a  private  trustee  responsible  for  loss  which  no 
care  of  his  could  have  prevented,  would  it  not  be 
«(jiiHlly  wrong  to  hold  a  public  officer  responsible 
uiitler  like  circumstances?  "  The  question  is  answered 
in    the    affirmative     by    the    opinion. 

Cninhiirland  v.  P.miir//,  66  Me.,  367  (31  Am.  Kep., 
284}.  In  this  case  the  County  Treasurer  had  muney 
in  his  safe  in  his  office.  Robbers  came  in  and  beat 
hiiu  up,  and  then  roblied  the  safe.  The  Court  be- 
low ruled  that  it  was  no  defence,  but,  on  ap|;)eal, 
the  Sufirenie  Court  held  that  it  was  a  good  defense, 
and  that  he  was  not  liable.  The  case  is  well  reasoned, 
and     announces     the     rule    of    the    common    law. 

In  reviewing  the  cases  which  follow  Prescott's  case, 
Virgin,  J.,  says:  "Notwithstanding  the  high  char- 
actor  of  the  Federal  Courts,  whose  decisions  are  now 
cited,  we  cannot  yield  our  convictions  as  to  the  con- 
struction to  be  given  to  the  bond  in  such  case,  or 
concur  in  relation  to  the  new-born  public  policy, 
based  upon  supposed  facility  for  temptation,  which 
depositaries  of  the  public  money  are  said  to  possess, 
for  collusive  robberies."  "For,"  as  said  by  Red- 
field,  J.,  in  Bmlffi'^  V.  Pen-y,  U  Vt.,  262,  "we 
oannot  believe  that  they  are  founded  on  any  just 
■warrant,  either  of  sound  ju<lgment  or  constant  ex- 
jierience."  This  case  was  approved  in  the  later 
case   of    Slmud   v.    Penwll,    74    Me.,    262. 
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In  Alabama  it  is  held  that  a  tax  collector  who, 
without  fault,  is  robbed  by  irresistible  force,  is  not 
liable  for  the  money  of  which  he  is  robbed.  State 
T.    Houston,    78    Ala.,    576. 

The  Court  of  Appeals  of  New  York  considered 
the  question  in  People  v.  Faulkner,  107  N.  Y.,  477. 
In  that  case  it  appeared  that  the  Surrogate  deposited 
moneys  in  his  hands,  which  were  the  proceeds  of 
judicial  sales,  in  a  private  bank  which  failed.  He 
received  interest  on  the  fund,  for  the  benefit  of  the 
litigants,  but  it  was  deposited  subject  to  check  or 
demand.  The  Court  <  recognizes  the  distinction  be- 
tween public  funds  and  private  moneys  of  litigants, 
and  it  also  reviews  the  Federal  cases  in  the  light 
of  the  Act  of  Congress  of  1866  and  the  case  of 
United  States  v.  Tlioinas,  The  common  law  rule  of 
liability  was  declared  to  be  the  true  one,  and  care 
and  good  faith  to  be  the  measure  of  liability.  As 
the  banker,  in  that  case,  was  a  man  of  good  stand- 
ing, and  there  was  no  negligence,  the  Surrogate 
was  held  to  be  not  liable.  This  case  also  recog- 
nizes the  present  condition  of  things — that  it  is  the 
part  of  prudence  to  keep  funds  in  bank,  as  the  best 
and   safest   place. 

Colorado  V.  Wiho7i,  34  Pac.  Rep.,  944.  In  this 
case,  a  Clerk  of  a  Court  deposited  the  money,  in  his 
hands  as  Clerk,  in  a  bank  of  good  standing.  The 
bank  broke  and  the  fund  was  lost.  It  was  held  that 
the  Clerk  was  not  liable.  Among  other  things,  the 
Court,    through  Goddard,  J.,  said:    *'From  the  agreed 


308  NASHVILLE : 

state,  for  use,  etc.,   ii.  Copeland. 

facts,  it  ap[>earH  that  the  money  was  lost  through  do 
fault  of  the  Clerk.  He  deposittH]  the  money  in  a  bank 
of  reputed  solvency,  as  Clerk  of  the  Court,  and,  id 
doing  HO,  acted  as  prudent  men  onlinarily  do  with 
their  own  funds.  The  judgment  of  the  Court  below 
must,  therefore,  be  upheld,  if  at  all,  upon  the  ground 
that  the  condition  of  his  official  bond  imposed  upon 
him  an  absolute  obligation  to  pay  the  money  when 
required,  and  that  no  exercise  of  diligence  on  his 
part  will  exonerate  him  from  such  obligation.  Such 
is  the  contention  of  counsel  for  appellee,  and,  for 
its  support,  he  relies  on  the  case  of  United  Sintes 
V,  PrefoM^  3  How.,  578,  decided  by  the  Supreme 
Court  of  the  United  States  in  IJ^W,  as  the  leading 
case,  and  several  other  cases  in  that  Court,  as  well 
as  some  decisions  by  State  Courts  which  approve 
and  follow  the  doctrine  therein  announced.  In  these 
cases,  in  which  the  rule  contended  for  was  sustained, 
the  Court  had  under  consideration  the  liability  im- 
posed by  the  official  bond  of  receivers  of  public 
money,  and  the  conclusions  arrived  at  were  influenced 
largely  by  considerations  of  public  jwlicy.  Whether 
the  case  at  bar  is  sufficiently  analogous  to  these 
cases  to  bring  it  within  the  rule  therein  announced, 
it  is  unnecessary  to  decide,  since  the  Supreme  Court 
of  the  United  States,  in  a  later  case,  has  very  much 
modifie<l,  if  it  has  not,  in  effect,  overruled,  the  ex- 
treme doctrine  laid  down  in  its  earlier  decisions.  In 
the  cose  of  United  Stat<^s  v.  Tlwumx,  15  Wall., 
337,     Justice     Bradley,     in     speaking    of    the    leading 
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case  of  United  States  v.  Prescott^  suj^'a,  said:  ^ After 
reciting  the  condition  of  the  bond,  the  Court  adds, 
with  a  greater  degree  of  generality,  we  think,  than 
the  case  before  it  requires:  "The  obligation  to  keep 
safely  the  public  money  is  absolute,  without  any 
condition,  express  or  implied,  and  nothing  but  the 
payment  of  it,  when  required,  can  discharge  the 
bond."  This  broad  language  would  seem  to  indicate 
an  opinion  that  the  bond  made  the  receiver  and  his 
sureties  liable  at  all  events.  .  .  .  And  as  the 
money  in  the  hands  of  a  receiver  is  not  his — as  he 
is  only  custodian  of  it — it  would  seem  to  be  going 
very  far  to  say  that  his  engagement  to  have  it 
forthcoming  was  so  absolute  as  to  be  qualified  by 
no  condition  whatever,  not  even  a  condition  implied 
in  law.'  And,  after  reviewing  the  principal  cases 
relied  on  by  appellee,  he  further  said:  'So  much 
stress  has,  in  almost  every  case,  been  laid  upon  the 
bond  as  forming,  either  directly  or  indirectly,  the 
basis  of  a  new  rule  of  responsibility,  that  it  seems 
especially  important  to  ascertain  what  are  the  legal 
obligations  that  spring  from  such  an  instrument. 
The  learned  judges,  in  the  great  generality  of  the 
remarks  made  in  some  of  the  cases  referred  to, 
with  regard  to  the  liability  of  a  receiving  officer, 
and  especially  of  his  sureties,  by  virtue  of  his  bond, 
have  evidently  overlooked  what  we  conceive  to  be 
a  very  important  and  vital  distinction  between  an 
absolute  aj^reement  to  do  a  thinof  and  a  condition 
to   do   the   same   thing,    inserted     in   a    bond.       In    the 
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latter  ease  the  obligor,  io  order  to  avoid  the  for- 
feiture of  his  ohiigfttion,  is  not  Iwiind  at  nil  events 
to  perform  the  condition,  but  is  excused  from  its 
performance  when  prevented  by  the  law  or  by  an 
overruling  necessity.  And  this  distinction,  we  think, 
affords  a  solution  to  the  ijuestion  involved  in  this 
case.  .  .  .  The  condition  of  an  official  bond  is 
collateral  to  the  obligation  or  i^ennlty;  it  is  not 
based  on  a  prior  debt,  nor  is  it  evidence  of  a  debt, 
and  the  dnty  secured  thereby  does  not  become  a 
debt  until  default  ts  made  on  the  part  of  the  prin- 
cipal. Until  then,  as  we  have  seen,  he  is  a  bailee, 
though  a  bailee  resting  under  special  obligations. 
The  condition  of  his  lxtn<l  is,  not  to  pay  a  debt, 
but  to  perform  a  duty  about  and  respecting  certain 
specific  proi>erty,  which  is  not  his,  and  which  he 
cannot    use   for   his   own    purposes.' 

"  While  the  majority  opinion  distinguished  the  case 
under  consideration  from  those  preceding  it,  we  think 
the  reasoning  of  the  learne<l  justice  who  wrote  the 
opinion,  logically  and  necessarily  overrules  the  doc- 
trine laid  down  in  the  former  cases.  If,  as  therein 
announced,  the  obligation  imposed  by  the  bond  is 
absolute,  and  the  officer  was  an  insurer  of  the  money 
received  by  him,  how  could  the  manner  or  cause  of 
its  loss  affect  his  liability  i  Wherein  is  he  more  at 
fault  when  overpowered  by  one  or  two  robbers  than  • 
he   is   when    intimidated    by   an   army? 

"Justice  Miller   refused    to   concur    in    the    majority 
iipinion     iKscause    it    did     not    frankly     overrule    those 
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cases,  and  abandon  the  doctrine  on  which  they  rested, 
and,  in  his  dissenting  opinion,  stated  his  personal 
views  upon  the  question,  as  follows:  ^*When  the 
case  of  the  Uvited  States  v.  DaHhlell^  4  Wall.,  182, 
came  before  the  Court,  I  was  not  satisfied  with  the 
doctrine  of  the  former  cases.  I  do  not  believe  now 
that,    on     sound     principle,    the   bond    should    be   con- 

j  strued    to    extend    the    obligation     of    the    depositary 

beyond  what  the  law  imposes  upon  him,  though  it 
may  contain  words  of  express  promise  to  pay  over 
the  money.  I  think  the  true  construction  of  such 
a  promise  is,  to  pay  when  the  law  would  re- 
quire it  of  the  receiver  if  no  bond  had  been  given, 
the   object   of   taking   the   bond  being   to   obtain   sure- 

!  ties   for   the   performance   of   that   obligation.     Nor  do 

I  l)elieve  that,  prior  to  these  decisions,  there  was 
any  principle  of  public  policy  recognized  by  the 
Courts,  or  imposed  by  the  law,  which  made  a  de- 
•  posilary  of  the  public  money  liable  for  it  when  it 
had  been  lost  or  destroyed  without  any  fault  or 
negligence  or  fraud  on  his  part,  and  when  he  had 
faithfully  discharged  his  duty  in  regard  to  its  custody 
and   safe-keeping.  . 

"  We  believe  the  true  rule  is  that  a  public  officer 
who  receives  money  by  virtue  of  his  office,  is  a 
bailee,  and  that  the  extent  of  his  obligation  is  that 
imposed  by  law;  that,  when  unaffected  by  constitu- 
tional or  legislative  provisions,  his  duty  and  liability 
are  measured  by  the  law  of  bailment.  If  a  more 
stringent   ol)ligation    is   desired,    it   must   be    prescribed 
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hy  statute;  that  hia  official  honil  does  not  extend 
to  such  ohli<rations,  but  its  office  is  to  secure  the 
faithful  and  [irompt  perforiiiace  of  liis  lepai  diitien. 
Instances  where  the  const itiition  and  statutes  of  th<; 
ataUi  have  increased  the  cuiniuon  law  liahility  of  cer- 
tain otficers,  Here  recognized  l»v  this  Court  in  two 
cases  at  least.  In  the  ca.so  of  Sf'if'-  v,  ^V'lf■^ell,  17 
Col,  170  |2.-«  Pac.  Re|).,  lllUi.  it  was  hel<i  that, 
by  the  constitutional  jiro^isiuns,  the  State  Treasurer 
was  made  absolutely  liai)le  for  Slate  moneys  received 
by  him;  and  in  the  case  of  Jfcffun-  v.  Cfnunie- 
a/'oi/fi-s,  34  Pac.  Rep.,  763  (recently  decided),  it  was 
held  that  a  County  Treasurer,  hy  virtue  of  .  the 
statute  regulating  the  duties  of  his  office,  was  a 
Imilee  with  express  and  extraordinary  liability.  No 
constitutional  or  statutory  provision  in  this  State  im- 
poses a  more  stringent  obligation  upon  a  Clerk  of 
the  District  Court  than  that  imposed  by  the  common 
law.  This  rule  of  common  law,  as  laid  down  by- 
Justice  Story,  is  as  follows:  '  In  respect  to  prop- 
erty in  the  custody  of  the  officers  of  a  Court,  pend- 
ing process  and  proceedings,  such  officers  are  un- 
doubtedly resiwnsible  for  good  faith  and  reasonable 
diligence.  If  the  proi)erty  is  lost  or  injured  by  any 
negligent  or  dishonest  execution  of  the  trust,  they 
are  liable  in  damages.  .  ,  .  The  ilegree  of  dili- 
gence which  officers  of  the  Court  are  bound  to  exert 
in  the  custody  of  the  property,  seems  to  l>e  such 
ordinary  diligence  as  belongs  to  a  prudent  and  hon- 
est  discharge  of   their  duties,   and   such    as  is    reijuired 
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of  all  persons  who  reccdve  compensation  for  their 
services.'      Story,    Bail.,    Sec.    620. 

''It  is  insisted  in  argument  that  this  doctrine  refer .s 
only  to  specific  property,  and  does  not  apply  to 
money  deposited  with  the  clerk,  because  it  is  as- 
sumed that  he  holds  the  relation  of  debtor  to  the 
fund,  and,  therefore,  may  use  it  as  his  own.  To 
this  we  cannot  agree.  The  money  received  by  him 
is  a  trust-fund,  and  a  conversion  of  it  to  his  own 
use  would  constitute  embezzlement,  and  subject  him 
to  criminal  prosecution.  The  defendant,  Wilson,  as 
appears  from  the  agreed  facts,  did  not  mix  the 
money  in  question  with  his  own  funds,  or  in  any 
manner  treat  it  as  his  own.  He  deposited  it  in 
the  bank,  as  Clerk,  and  the  bank  had  notice,  thereby, 
that  the  money  so  deposited  was  held  by  him  in 
his  official  capacity.  At  the  time  of  the  deposit, 
the  bank  was  in  good  standing.  We  think,  under 
the  circumstances,  he  is  not  chargeable  with  any 
fault  that  ,  should  render  him  or  his  sureties  liable 
for  the  loss.  The  judgment  of  the  Court  below 
will  be  reversed,  with  .directions  to  enter  judgment 
for   defendants." 

This  principle  has  been  recognized  and  announced 
in  Tennessee.  In  Governor  v.  McEwen^  5  Hum., 
241  (1842),  it  was  declared  that  the  liability  of 
public  officers  is  to  be  determined  like  that  of  private 
trustees,  or,  as  Reese,  J.,  expressed  it,  '*The  meas- 
ure of  fiduciary  responsibility,  in  the  view  of  a  Court 
of   Chancery,   will   be   the    same,   whether   arising  from 
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public  or  private  relations."  In  Pnk  v.  Jamfx, 
3  Hea<I,  76  (lKr>i»|j  the  rule  was  reaffirmed.  James, 
th©  Trustee  of  Grainjrer  County,  moved  against  Peck, 
his  predecessor  in  office,  for  a  balance  of  school 
funds  in  his  hands.  Thereupon,  Peck  filed  a  bill  to 
be  exonerated,  on  the  ground  that  the  money  had  been 
paid  to  him  in  bills  of  the  Bank  of  East  Tennessee, 
but  that  the  l)ank  broke  before  he  was  refjtiired  to 
pay  out  all  the  fund,  and  while  a  balance  of  ?680 
in  these  notes  remained  in  his  hands.  It  was  held 
that  the  Trustee  was  entitled  to  lie  exonerateil, 
' '  We  think, " '  said  Caruthors,  J. ,  "  the  principle 
settled  in  the  case  of  the  Guvifrnor  v.  McEwen.,  5 
Hum.,  241,  must  govern  this."  It  is  held  in  that 
case  that  "the  measure  of  fiduciary  responsibility,  in 
the  view  of  a  Court  of  Chancery,  will  l)e  the  same, 
whether  arising  from  public  or  private  relations," 
and  that,  in  the  al>sence  of  had  faith,  the  same  fair 
and  equitable  principles  of  adjustment  which  govern 
the  subject  of  agency  in  general  will  be.  applied  to 
and   regulate  the  accountability  of  public  agents. 

There  are  other  cases  where  the  officer  and  his 
sureties  were  held  liable,  but  upon  other  grounds, 
which    do   not   exist   in    this    case. 

In  TIIU  v.  Ahf'-n,  C.  t&  J/:,  12  Heis.,  569, 
the  Clerk  and  Master  of  Shelby  County  was  held 
liable  for  money  lost  hy  the  failure  of  the  bank  in 
which  it  was  de|K)sited  It  appeareii  that  the  money 
was  <le|X>sited  in  his  individual,  and  not  in  his 
official,    name.       The    money    so    deiwsited    was    partly 
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money  he  had  received  officially  and  partly  his  own 
private  means.  Interest  was  paid  to  him  on  these 
deposits.  He  was  held  liable  on  the  ground  that 
the  money  was  deposited  with  his  personal  money 
to  his  individual  credit,  under  an  agreement  to  re- 
ceive interest  thereon.  The  inference  is  undeniable 
that  if  the  facts  had  been  otherwise,  the  Clerk 
would   not   have   been   held   liable. 

In  Comfort  v.  Patterson^  2  Lea,  670,  the  ques- 
tion was  whether  a  Clerk  and  Master  could  set  oflf 
a  claim  on  account  of  a  deposit  made  in  a  broken 
bank,  against  a  note  the »  bank  held  against  him. 
The  facts  were  that  the  deposit  was  to  the  credit 
of  «^M.  L.  Patterson,  C.  and  M."  It  really  con- 
sisted of  (1)  his  individual  means,  (2)  and  costs  to 
which  he  was  entitled,  (3)  and  funds  received  offi- 
cially. A  few  days  before  the  bank  failed,  he  de- 
posited $1,500  of  his  individual  means  to  the  credit 
of  this  account.  The  note  against  which  he  pleaded 
the  set-off  was  only  for  $1,000.  It  was  held  that 
this  plea  of  set-off  was  good.  It  was  held  that 
the  Clerk's  **  individual "  share  of  the  fund  exceeded 
his  indebtedness,  and  could  be  set-off  against  it. 
The  question  was  reserved  whether  he  could  set  off 
j  the  balance  of  the  fund  against  an  individual  claim. 
It  was  said  bv  w^ay  of  dictum,  that  funds  of  vari- 
ous  cases  deposited  in  one  general  deposit,  in  the 
officer's  name  as  Clerk  and  Master,  ^<  without  any 
designation   of   the    case   or   party  entitled,"   would   be 
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[wi-sonal,  and  the  words  would  Ikj  de^ci'lptio  pfrmnup, 
"not     altering    the    rights   of   either    iiartj-." 

We  think  that  it  is  not  in  accord  with  the  spirit 
of  our  decisiont>,  whatever  it  iimy  1)6  elsewhere,  nor 
with  sound  puhJic  i»olicy,  to  hold  a  public  oflScer 
liable  for  pul>lic  funds  as  an  insurer.  His  obliga- 
tion is  the  same  as  that  prescribed  by  the  common 
law.  which  is  that  he  discharge  his  trust  with  dili- 
gence, prudence,  caution,  and  good  faith,  such  as 
prudent  persons  bestow  ujMn  their  own  important 
affairs.  This  is  the  rule  laid  down  in  >recbem  on 
Pub.  Officers,  Sec.  3U1;  Murfree  on  Official  llonds, 
Sec.  197;  United  SUift-'i  v.  nom<M,  16  Wall.,  34-2; 
(•>n,iherhiid   v.    PenwU,    31    Am.    Rep.,    2Si. 

Under  such  rule,  a  private  trustee  is  not  liable 
for  money  lost  by  the  failure  <if  a  bank,  when  the 
re|)Utation  of  the  bank  is  good,  and  the  money  is 
deiwsited  in  good  faith,  to  the  trustee's  credit,  sep- 
arate and  ajiart  from  his  own.  1  Perry  on  Trusts, 
44:i;  DelH  V.  MUcInll,  12  Heis.,  676.  And  the 
same  rule  applies  to  an  administrator  (  \V!!Uford  v. 
Wiition,  12  Heis. ,  47C)  or  an  executor  (Pritchard 
on    Wills,    699). 

It  is  difficult  to  see  what  just  end  or  sound 
public  ijolicy  can  be  subserved  by  adopting  a  differ- 
ent rule  as  to  public  officials.  If  a  pul)lic  officer 
is  held  to  >»  an  insurer  against  loss  when  he  ex- 
ercises the  utmost  diligent^^,  caution,  and  good  faith, 
it  will  result  that  no  nuin  of  any  financial  standing 
or     Imsiness     prudence    would     accept    a     public     trust 
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^rhich  involves  the  handling  of  public  money.  There 
would  be  but  little  inducement  to  act  honestly  and 
in  good  faith,  since  neither  would  avail  against  an 
unforeseen   and   unavoidable   casualty. 

We  are  of  opinion  that,  under  our  statutes  and 
decisions,  a  public  oflScer  intrusted  with  public  funds 
is  not  an  insurer  against  loss,  but  is  liable  only  if 
he  acts  without  proper  diligence,  caution,  prudence, 
and  good  faith.  We  think  this  is  the  sound  rule, 
notwithstanding  the  weight  of  earlier  authority  holding 
the  contrary  doctrine,  and  all,  or  nearly  all,  based 
upon  the  Prescott  case.  We  proceed,  therefore,  to 
examine  whether  Copeland,  the  Trustee,  did  exercise 
the  proper  diligence,  caution,  prudence,  and  good  faith 
necessary  to  absolve  him  from  liability  for  the  loss  in 
this  case.  He  had .  in  his  hands  $6^  000  of  public 
money,  which  he  deposited  in  Marr's  Bank  on  the  ninth 
of  February,  1893.  He  could  not,  at  the  time,  law- 
fully pay  it  out,  and  it  was  his  duty  to  keep  it. 
Before  making  the  deposit  in  that  bank,  he  con- 
sulted the  Judge  of  the  County  Court  of  Overton 
County,  and  requested  him  to  have  the  Court  desig- 
nate a  place  to  put  the  fund  until  he  was  called 
upon  to  pay  it  out,  stating  that  he  would  put  it 
anywhere  the  Court  would  select.  He  advised  with 
Mr.  Windle,  one  of  his  bondsmen  and  a  good  busi- 
ness man  and  merchant,  as  to  where  it  should  be 
placed,  and  Windle  suggested  that  the  local  bank  of 
Livingston,  in  Overton  County,  could  be  easily  robbed, 
and  advised   that   it   be    kept  in  some  Nashville    bank. 
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The  Trustees  of  the  county  for  several  years  had,  as 
a  matter  of  safety,  deposited  the  public  funds  under 
their  control  in  Nashville  and  Sparta.  He  conferred 
with  many  persons,  who  advised  thiit  it  be  placed 
in  some  good  liank.  Marr's  Bank  stood  high  at 
the  time.  Defendant's  bondsman,  Windle,  recom- 
mended it.  He  was  advised  '  by  Judge  Goodpasture, 
a  former  resident  of  Overton  County,  a  man  of  ex- 
perience and  substance,  to  select  Marr's  Bank,  with 
the  statement  that  he  had  been  depositing  in  it  for 
twenty-six  years.  He  was  then  residing  at  Naeh- 
vitle  an<l  depositing  in  it.  It  appears  to  have  been 
the  only  bank  in  Nashville  that  did  not  close  its 
doors  in  the  panic  of  1873.  The  reputation  of  the 
bank  at  Nashville,  as  well  as  elsewhere,  was  excel- 
lent. It  had  l»een  in  ap)mrently  successful  operation 
for  thirty  j'ears.  Other  bankers,  lawyers,  and  busi 
ne.s8  men  of  Nashville  say  that  its  reputation  wa.s 
aljove  suspicion.  The  money  was  put  to  his  credit 
as  Trustee,  and  was  not  mixed  with  an)'  funds  of 
his  own.  It  remained  until  June  13,  1893,  when 
Copeland  attempted  to  draw  it  out.  After  persist- 
ent demands,  $2,000  was  paid,  and  then  the  remain- 
ing $3,000  was  again  [lersistently  demanded.  The 
whole  of  it  was  all  the  time  8ul)ject  to  check 
on  demand.  The  bank  could  not  pay  the  $3,000, 
and  suspended  and  assigned  on  the  next  day,  and 
proved  to  be  totally  insolvent,  and  only  a  pro  rata 
of  aliout  six  per  cent.,  or  J180,  has  ever  been  re- 
ceived since  its  suspension. 
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It  is  said,  however,  that  the  deposit  was  made 
with  an  understanding  that  Copeland  was  to  receive 
six  per  cent,  interest  on  it,  and  interest  was  sub- 
sequently entered  up  on  the  account  on  the  books 
of  the  bank,  the  amount  being  $42.50,  as  of  date 
March  31,  1893.  Copeland  denies  positively  that 
he  ever  received  a  cent  of  interest,  directly  or  in- 
directly, or  that  there  was  any  agreement  that  he 
should  receive  any.  It  appears  to  have  been  the 
custom  of  the  bank  to  enter  upon  the  pass  book  of 
the  customer  the  fact  that  interest  was  to  be  al- 
lowed when  such  was  the  agreement,  and  no  such 
entry  was  made  upon  the  pass  book  given  to  Mr. 
Copeland.  There  was,  however,  an  entry  made  on 
the  ledger  of  the  bank,  after  the  name  of  Copeland, 
Trustee,  ''6  per  cent."  This  is  explained  by  Mr. 
Freeman,  the  bookkeeper,  wi^th  the  statement  that 
the  "country  accounts"  of  the  bank  were,  as  a 
rule,  interest  bearing,  and  he  so  entered  it  without 
any  instructions  to  do  so.  Marr  gives  the  same 
explanation.  All  the  witnesses,  Marr,  Freeman,  Cope- 
land, and  Goodpasture,  state  that  no  interest  was  to 
be  paid,  Marr's  statement  being  somewhat  indefinite 
and   negative   in   character. 

It  appears  that,  previous  to  this,  Copeland  had  some 
funds  in  the  local  bank  of  Livingston,  which  offered 
to  pay  interest  on  the  deposit,  which  Copeland  re- 
fused, but  he  did  accept  a  gratuity — as  he  says,  a 
present — in  consideration  of  his  deposit,  and  a  credit 
of    two    per    cent,     was    entered    on    his    account    on 


820  NASHVILLE : 

state,  for  use,  etc..  v.  Copeland. 

several  occasions.  The  statement  of  the  presideot 
and  cashier  of  the  hank  at  Livingston  are  given, 
and  from  these  we  get  the  only  intimfttion  of  fact 
which  tends  to  show  any  want  of  good  faith  and 
unselfish  action  on  the  part  of  Co|>eland,  outside  of 
the  lK)ok  entry  to  which  we  have  already  referred. 
It  appears  that  the  defendant,  Copeland,  had  $1,700 
on  deposit  in  this  bank,  and  drew  it  out  only  a  day 
or  two  Itefore  making  the  dejMwit  in  Marr's  Bank. 
He  had  kept  liis  money  in  this  bank  for  a  year  or 
two,  and  had  been  paid  interest,  or  a  gratuity,  as 
before  stated.  It  is  argued  from  this,  and  the  entry 
upon  the  ledger  at  Marr's  Bank,  that  Copeland  was 
to  have  interest  from  the  latter  Imnk  at  the  higher 
rate  of  six  per  cent,  instead  of  two,  as  paid  by  the 
Livingston  bank.  Mr,  Estee,  the  cashier  of  the 
Livingston  bank,  states,  that,  a  short  time  before  the 
failure  of  Marr's  Bank,  he  met  with  Copeland  in 
Nashville.  At  that  time  there  was  a  financial  panic 
all  over  the  country,  which  had  affected  the  country 
banks  as  well  as  the  city  banks  of  Nashville.  The 
Capital  City  Bank  of  Nashville  closed,  and  on  the 
next  morning  witness  had  a  conversation  with  Cope- 
land, in  which  the  distressed  condition  of  all  the 
banks  was  commented  upon,  and  in  that  conversa- 
tion Copeland  stated  that  he  had  his  money  in  Nash- 
ville and  was  a  little  uneasy  about  it.  Witness  said 
to  him  if  he  would  take  his  deposit  back  to  the 
Livingston  bank,  he  could  check  on  it  at  any  time, 
and   he  and    Miller,    the   president,   would  go  security 
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for  the  bank  and  allow  four  per  cent,  interest  on  the 
deposit.  Copeland  replied:  ^*  Can't  you  beat  that?" 
and  witness  responded  that  he  could  not,  and  would 
not,  and  Copeland  thereupon  replied:  "I  can  beat 
that  here  in  Nashville."  He  then  adds,  »but  in  a 
very  indefinite  way,  that  he  intimated  to  Copeland 
that  Marr's  Bank  was  unsound,  and  Copeland  then 
referred  to  the  Fourth  National  of  Nashville,  and  left 
witness  under  the  impression  it  was  in  the  Fourth. 
A  few  days  thereafter  Copeland  was  in  Livingston, 
and  stated  to  witness  that  he  had  seen  Miller,  the 
president,  and  he  had  agreed  to  the  proposition  wit- 
ness had  previously  made.  On  this  occasion  witness 
states  that  he  again  referred  to  the  unsoundness  of 
Marr's  Bank.  He  proves  that  he  and  Miller  at  that 
time  were  worth  $20,000  of  property,  free  from  in- 
cumbrance and  subject  to  execution.  On  cross-exami- 
nation he  states  that  Copeland  did  not  say  in  the 
Nashville  conversation  that  he  could  do  better  because 
he  could  get  a  higher  rate  of  interest.  He  was  also 
examined  as  to  the  condition  of  the  Livingston  bank, 
and  stated  that  it  had  a  capital  of  $20,000;  that  it 
owed  depositors,  at  the  date  Marr's  Bank  failed,  $37,- 
307.04,  and  had  cash,  $4,527,  and  loan  notes,  $28,- 
700;  that  it  had  tied  up  in  the  Commercial  National 
Bank,  which  had  then  failed,  $20,080.80;  that  after 
the  failure  of  the  Commercial  National  Bank,  the  Liv- 
ingston bank  borrowed  all  the  money  it  could  get, 
and  paid  ten  to  twelve  per  cent,  for  it  from  some 
parties,    and    lower    rates    to    others,    the    cashier   and 
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president  going  the  bank'u  security.  Miller  coirobo- 
rateu  Estes  in  ui»ny  {mrticulars.  He  states,  in  addi- 
tion, that  be  offered  Oopeland  interest  on  his  dejx>sit, 
which  Oopeland  declined,  but  said  he  would  accept  a 
gi-atuity;  that  they  borrowed  all  the  money  they  could 
get  to  tide  their  bank  over  the  financial   troubles. 

Oo|)eland,  being  recalled,  states  that  in  the  con- 
versation at  Nashville  no  mention  whatever  was 
made  of  MarrV  Bank,  and  only  u|>on  one  other  oc- 
casion, when  Mr.  Estee,  referring  to  one  of  Marr's; 
circulars,  said  that  his  bank  would  break  some  day. 
He  corroborates  Estes  and  Miller  about  the  proi>o- 
sition  to  return  the  funds  to  Livingston  bank,  and 
that  Miller  and  Estes  would  be  securities  and  allow 
four  per  cent,  interest,  to  which  he  replied,  he  could 
heat  that — meaning  that  he  could  beat  it  by  keep- 
ing the  money  safe,  for  he  had  examined  into  the 
condition  of  the  Ijivingston  bank,  after  the  failuro 
of  the  Commercial,  and  did  not  consider  it  safe, 
and  knew  that  it  was  borrowing  all  the  money  it 
could  get.  He  consulted  with  attorneys  and  others, 
and  was  advised  not  to  return  his  money  to  the 
Lixingston  bank,  and  in  this  he  is  corroborated  by 
several  witnesses.  This  is  the  8u)»stance  of  all  thf 
testimony  as  to  the  condition  of  the  bank,  and  the 
caution  and  car©  exercised  by  defendant,  Copeland, 
in    regard   to  it. 

It  is  said  that  defendant  had  no  right  to  deposit 
in  any  bank;  that  by  so  doing  he  simply  parted 
with    the   money  and    made    the  Imnk   his   debtor;   that 
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he  could  not  loan  the  money  directly  to  a  bank  or 
an  individual,  and  that  a  deposit  is  virtually  a  loan; 
and  that  it  should  have  been  kept  as  a  special  de- 
posit in  some  vault  or  safe.  This  argument,  we 
think,  is  quite  plausible,  but  is  more  specious  than 
sound.  If  the  money  had  been  deposited  in  a  vault 
of  a  bank  or  in  a  safe,  and  lost,  under  the  au- 
thorities cited  and  relied  on  by  plaintiff,  the  defend- 
ant would  still  have  been  liable,  even  though  it  had 
been  placed  in  a  safe  furnished  for  that  purpose  by 
the  county  or  State  authorities.  Jefferson  County 
Conunlmhners  v.  Limhei*gen^  35  Am.  Rep.,  462;  22 
L.    R.    A.,  p.    451,    note. 

The  question  resolves  itself  into  a  business  prop- 
osition, whether  it  is  more  prudent  to  deposit  the 
money  in  bank  or  place  it  as  a  special  deposit  in 
some  vault  or  safe.  The  concensus  of  public  opin- 
ion, and  the  almost  universal  trend  of  business  trans- 
actions, is  in  favor  of  the  former  proposition,  bear- 
ing in  mind  that  the  funds  must  be  kept  separate 
and  apart,  and  must  l^e  put  to  the  proper  credit, 
and  be  subject  to  immediate  check,  and  placed  in  a 
bank  whose  reputation  is  above  question,  and  the 
deposit  made  in  good  faith,  and  not  because  of  per- 
sonal benefits  or  advantages  which  may  accrue  to 
the  officer.  Our  Act  making:  it  a  felonv  to  receive 
interest  upon  money  deposited  in  bank  by  a  public 
officer,  impliedly  concedes  that  it  may  be  deposited 
in  bank.  The  liability  of  banks  for  special  deposits 
is   quite    limited.       If    the   deposit    is   for    hire,    then 
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ordinary  care  only  is  required;  if  no  hire  or  com- 
pensation is  paid,  only  slight  care  is  required,  and 
the  bank  is  only  liable  for  gross  negligence.  2 
Am.  &  Eng.  Enc.  L.,  95,  96,  and  notes.  The  law 
illows  an  officer  no  compensation  to  l>e  used  in  the 
tiiring   of   a   special   deposit. 

We  do  not  consider  a  pubfic  otficer  a  special 
bailee  in  the  sense  that  he  must  keep  the  identical 
Funds  which  he  collects,  and  pay  them  out.  If  this 
t>e  held,  it  must  necessarily  result  in  much  eml>ar- 
rassment  and  confusion.  In  the  first  place,  it  would 
necessarily  follow  that  the  collector  must  receive  only 
^Id,  silver,  or  such  money  as  is  a  legal  tender, 
for  he  could  only  require  those  who  have  demands 
[igainst  the  fund  to  receive  such  legal  tender.  Again, 
he  must  handle  this  fund  everj'  time  it  Incomes 
necessary  to  make  a  payment  out  of  it,  and  thus 
expose  it  upon  every  occasion  when  it  is  necessary 
to  handle  it.  It  would  also  follow  that  he  must 
have  it  in  such  shape,  denominations,  and  amounts 
its  would  enable  him  to  make  the  exact  change  nec- 
Bssary  to  jMiy  each  claimant,  otherwise  he  would  be 
compelled  to  mingle  other  funds  with  it,  and  thus 
destroy  its  integrity  as  the  original  money  received. 
It  would  prevent  the  giving  of  checks,  which  are  so 
necessary  to  the  prompt  and  proper  dispatch  of  busi- 
ness and  keeping  of  accounts  in  every  day  transac- 
tions. 

The  learned  Chancellor  was  of  opinion  that  due 
caution    and    <1iligence     was    not    used     by   defendant. 
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He  says:  ^'In  this  case,  the  defendatit  made  no  per- 
sonal examination,  nor  did  he  have  any  examination 
made,  as  to  the  solvency  of  Marr's  Bank,*  nor  had 
the  bank  officials  made  any  publication  for  a  long 
while  of  its  condition,  as  required  by  its  charter. 
He  took  the  opinion  of  his  friends,  whom  he  con- 
fided in,  but  the  opinions  given  were  not  based  upon 
an  examination  or  actual  knowledge  as  to  the  sol- 
vency  of   the   bank." 

Nothing  can  be  predicated  to  the  prejudice  of  the 
defendant  that  he  did  not  make,  or  cause  to  be 
made,  a  personal  examination  of  the  bank.  Such 
an  examination,  except,  perhaps,  by  an  expert,  would 
have  resulted  in  nothing  reliable.  Nor  would  any 
bank  of  standing  submit  to  a  personal  examination 
bv  its  customers.  The  standin^r  of  a  bank  can  alone 
be  determined  by  outsiders  by  its  mode  of  doing 
business,  and  its  reputation  in  business  circles.  The 
fact  that  it  <Jid  not  make  the  stated  publications  re- 
quired by  law,  is  a  circumstance  to  be  considered, 
with  all  others,  bearing  upon  the  question  of  due 
caution  in  its  selection,  and  must  be  considered  in 
connection  with  the  fact  that,  although  the  law  stood 
upon  the  statute  books,  it  had  not  been  observed 
by  State  banks.  The  want  of  such  publication  is  a 
failure  to  comply  with  the  law,  but,  under  the  cir- 
cumstances,   not  an    indication   of   unsafe   condition. 

The  conclusions  to  which  we  come,  upon  an  ex- 
amination  of   the  entire   record,  are — 

1.  That    the   defendant  was   not   an   insurer   of   the 
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safety  of  the  public  funds  in  bie  hands,  but  re- 
sponsible only  for  the  exercise  of  the  good  faith, 
diligence,  prudence  and  caution,  and  a  disinterested 
effort  to  keep  and  preserve  the  fund  for  those  en- 
titled. 

2.  That  it  was  neither  negligence  nor  want  of 
proper  business  prudence  and  caution  to  deposit  the 
funds  in  a  bank  of  undoubted  standing  and  repu- 
tation, and  Marr's  I^k,  at  the  time  of  the  deposit 
had   such    standing   and   reputation. 

3.  The  defendant,  Copeland,  cannot  be  considered 
as  a  debtor  for  the  funds  in  his  hands,  but,  on  the 
contrary,  had  no  right  to  use  them  in  any  way  ex- 
cept for  the  purposes  of  his  trust,  and  he  held 
them,  not  strictly  as  a  special  bailee,  but  as  a 
trustee,    clothed   with   legal  duties  and   liabilities. 

4.  The  measure  of  the  Trustee's  liability  is  fixed 
by  the  laws  relating  to  his  office,  and  not  merely 
by  the  terms  of  his  bond,  and  there  is  no  uncon- 
ditional obligatinn  to  jmy  under  any  and  every  con- 
tingency. The  primary  object  and  purjwse  of  this 
bond  is  not  to  fix  or  define  the  limit  of  his  liability, 
but  to  superadd  to  his  personal  responsibility  the 
security  of  his  bondsmen,  and  the  liability  of  both 
principal  and  sureties  under  the  bond  is  fixetl  by 
the  laws   relating   thereto. 

5.  The  weight  of  the  evidence  is  that  there  was  no 
agreement  that  interest  should  be  jiaid  upon  the  de- 
posit   by    Marr,    and    defendant,     Copeland,     was     not 
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influenced    by   this   consideration   to   make   the   deposit 
in    that   bank. 

6.  The  defendant,  Copeland,  was  justified  in  not 
returning  the  funds  to  the  Livingston  bank  when 
the  president  and  cashier  of  that  bank  suggested 
that  it  be  done.  The  proposition  made  by  the 
president  and  cashier  to  induce  its  return  was  an 
illegal  one,  so  far  as  interest  promised  was  concerned, 
and  was  calculated  to  arouse  suspicion  as  to  the 
condition  of  the  bank.  .  Nor  would  it  have  been  an 
act  of  prudence,  under  the  facts  in  this  record,  to 
return  the  fund  to  that  bank  in  its  condition  at 
that  time,  even  though  it  was  secured  by  the  per- 
sonal indorsement  of  the  president  and  cashier.  The 
liability  of  the  bank,  as  well  as  these  officers,  was 
at  that  time  too  great  to  warrant  the  Trustee  in 
putting  his  funds  into  their  hands,  even  on  the  se- 
curity  offered. 

7.  The  decree  of  the  Chancellor  in  holdingr  the 
defendant,  Copeland,  and  his  sureties  liable  for  the 
funds  deposited  in  the  Nashville  Savings  Company, 
and  which  were  lost  by  its  failure,  is  erroneous 
under  the  facts  in  this  record,  and  must  be  reversed 
and   the   bill   must   be   dismissed. 
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,   Willcox  and  SCenberg'  v.   Willcoz. 


'■  HiNES   ('.    WiLLCOX 


Stenberg  V.    W1I.LCOX. 

{.V««/i(vV/e.     March  5,  ISOii.) 

Landloku  and  Tenant.  I>iUle»  <iiid  tUibllllleg  as  remrda  dan- 
gemim  iireiiibieii. 

The  Court,  upon  a  rehearing'  uf  thest?  <;auHeii.  reafllrms  its  former 
decision,  that  both  landlord  and  tenant  mutit.  in  the  abiience 
of  contract  by  the  former  to  repair  or  warranting  safe  con- 
dition of  the  leased  premises,  alike  exercise  due  care  and  dili- 
gence to  ascertain  condition  of  premises  and  avoid  Injury  to 
tenant  or  others  from  their  unsafe  conditiim.  If.  in  such  case, 
the  landlord  knows  of  the  unsafe  condition  of  the  premises, 
and  conceals  or  misrepresents  it,  or  if  by  the  exercise  of  due 
care  and  diligence  he  should  have  known  it,  he  is  liable  for 
injury  leKulting  therefrom  trt  his  tenant,  the  latter  not  being 
in  fault.  Kut  if  the  tenant  knew  of  the  unsafe  condition  of 
the  premises,  ur  b3-  the  exercise  of  due  care  and  diligence 
might  have  known  it,  and  thereby  avoided  the  injury,  he  can- 
not recover  of  his  landlord.     (Pout,  fyp.  *i-i-iK.) 

Cases  cit«d  and  approved:  5  N.  E.  Rep.,  :   155  Mass.,   381;    T3 

Md.,  469;   SO  Pa.  St.,  11;   44  Am.  Rep.,  4<J<l;   l.'iO  Mass..  288;   162 

Cited  and  disapproved:  26  Am.  Dec,  7S3. 

Samk.     Limilltiril'n  Ihibllity  tv  teii'tiil'K  ijucst. 

And  a  landlord  who  leases  premiseK  to  be  used  as  a  boarding 
house,  is  liable  not  only  to  the  tenant  wlio  is  g'uilty  of  no 
fault,  but  to  the  guest  of  the  tenant  for  injuries  resulting  from 
unsafe  condition  of  the  premises,  whicli  was  either  known  to 
the  landlord  and  by  him  concealed  or  misrepresi'nted.  or  which, 
by  the  exercise  of  reasonable  care  and  diligence,  might  have 
been  known  to  him.     {PokI.  pjt.  .iJe-i'W.) 

'See  wiKlnul  i>piliiima,  ]i|i.  I48-1IR  im/r.— RErOBTBII. 
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Cases  cited  and  approved:  59  N.  Y.,  28;  20  Pa.,  Ill;  60  N.  Y.,  229; 
155  Mass.,  381;  73  Md.,  469;  80  Me.,  62. 


FROM    DAVIDSON. 


Appeal   from   Circuit    Court    of    Davidson   County. 
J.   W.    Bonner,    J. 

i 

;  E.    A.    Price,    H.    Parks,    and  J.    W.   Gaines  for 

I  Plaintiffs. 

i 

!  R.   T.    Smith  and  R.    McP.   Smith  for  Defendants. 

Wilkes,  J.       In    these    causes    petitions    to    rehear 

have  been   filed   and   pressecl   with   much   earnestness. 

The   trial   Judge   in   the  Court  below  correctly  laid 

I  down   the   law   in   regard   to   the   tenant,    and   imposed 

upon   her   the   risk   of    the   premises   if   she   knew,    or 

!  by    the    exercise    of     reasonable     care    and    diligence 

!  could   have   known,    of   their   dangerous   condition.      It 

I 

is  complained  that  this  Court  imposed  upon  the  land- 
lord a  like  degree  of  care  in  ascertaining  whether 
his  premises  were  in  safe  condition  when  he  let 
them.  The  correctness  of  the  rule  and  liability  of 
the  landlord  is  not  denied  when  he  has  actual  knowl- 
edge  of  the  danger  and  fails  to  disclose  it,  but 
denied  so  far  as  it  requires  him  to  exercise  reason- 
able care  and  diligence  to  acquaint  himself  with 
i  their   condition. 
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The  facts  assumed  by  counsel  in  arguing  this 
jK>int  are  worthy  of  notice.  In  one  portion  of  his 
briefs  be  says:  "Neither  the  landlord  nor  his  agents 
ha<i  any  notion  [we  suppose  he  means  notice  or 
knowle<lge]  of  the  condition  of  the  pOrch.  They  so 
swear,  and  there  is  no  contradictory  evidence."  In 
another  jmrtion  of  his  briefs  he  says:  "The  premiseB 
were  old,  and,  to  my  belief,  the  porch  was  obvi- 
ously dangerous  at  the  outset,"  .  .  .  And 
again:  "The  porch  was  at  the  outset  obviously  out 
of  fix.  No  ordinarily  careful  person  would  have 
used    it.    ■  That   is   the   simple   truth    of   the   case."' 

We  think  the  evidence  tends  to  show  a  state  of 
facts  t»etween  these  two  extremes,  to  wit:  That  the 
porch  was  unsafe  when  the  premises  were  let,  partly 
from  the  manner  of  construction  itnd  partly  from 
age,  and  that  this  was  either  known  to,  or  by 
reasonable  care  could  have  been  known  to,  the  land- 
lord, but  it  was  not  so  obviously  dangerous  as  to 
have  deterred  an  ordinarily  careful  person  from 
using  it  or  seeing  its  danger.  It  is  said  that  the 
landlord's  liability  to  his  tenant  is  more  restricted 
than  it  is  to  third  persons,  and  this  is  unr|tiestion- 
ably  so,  in  so  far  as  it  rests  upon  the  contract 
between  the  parties,  and  want  of  care  in  the  tenant, 
but  in  this  and  similar  cases  there  is  a  separate  and 
distinct  ground  of  liability,  d6i>ending  not  upon  con- 
tract, or  want  of  contract,  but  upon  the  obligation 
the  landlord  or  landowner  is  under  to  his  tenant, 
as    well    as    third     persons,    not    to    ex|)ose    them    to 
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danger  which  he  knows,  or  could  know,  by  the 
exercise  of  reasonable  diligence.  The  rule  laid  down 
does  not  place  upon  the  landlord  the  obligation  of 
an  insurer  or  warrantor  by  contract,  nor  does  it 
impose  the  extreme  duty  of  constant  care  and  in- 
spection, but  it  does  impose  upon  him  the  duty  of 
reasonable  care  and  diligence  to  inform  '  himself  of 
the  condition  of  the  property  which  he  proposes  to 
let,  and  if,  when  he  leases,  he  knows,  or  by  the 
exercise  of  reasonable  care  and  diligence  should  know, 
that  the  premises  are  dangerous,  it  is  his  duty  ta 
make  them  safe  before  he  leases,  or  inform  the 
tenant  of  their  condition,  and  if  he  does  not,  he 
must  respond  to  any  person  not  in  fault  for  dam- 
ages caused  by  such  condition  of  the  premises, 
whether  tenant  or  third  person.  Nor  does  this  hold- 
ing imply,  as  counsel  suggests,  that  the  tenant  is 
thereby  entirely  relieved  from  the  duty  of  proper 
diligence  on  his  part,  and  that  the  landlord  is  vir- 
tually made  guardian  for  the  tenant.  The  obligation 
of  the  tenant  to  exercise  proper  diligence  was 
properly  stated  by  the  trial  Judge,  and  there  is 
nothing  in  the  ruling  of  this  Court  that  can  legiti- 
mately bear  the  construction  given  to  it  by  counsel 
to  relieve   the   tenant   of   such   care. 

The  contention  in  the  Stenberg  case  is  mainly 
that,  being  a  boarder,  she  was  the  guest  of  the 
tenant,  and  not  a  third  person  in  the  eye  of  the 
law.  It  suffices  to  say  upon  this  point,  without 
noting   other   considerations,    that    the    evidence    shows 
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that  the  houBe  was  let  to  be  used  as  a  hoarding 
house,  and  recommended  by  the  landlord  for  that 
purpose.  If  it  was  unsafe  for  that  pur[H>se,  which 
in  a  ^uaxt  public  purpose,  and  defendants  knew  it, 
or  could  by  reasonable  care  and  diligence  have 
known  it,  he  should  respond  in  damages  to  any 
person  injured  on  the  premises.  The  boarder  is 
there  as  much  by  invitation  of  the  landlord  as  of 
the  tenant.  She  is  there,  not  strictly  as  a  guest, 
but  as  a  third  person,  legitimately  on  the  premises  on 
business,  for  the  purpose  for  which  they  were  let. 
The  rule  is,  that  if  the  landlord  is  guilty  of  de/?c- 
f'liii  or  negligence,  he  is  liable,  otherwise  not,  ami 
in  this  view  of  the  case  the  tenant  and  his  boarder 
stand  upon  the  same  footing,  the  contract  being  out 
of  the  way.  The  tenant  may  have  more  extensive 
rights  if  she  expressly  contracts  for  safe  premises, 
and  is  assured  of  their  safety ;  and,  on  the  other 
haml,  her  rights  may  he  restricted  if  she  is  guilty 
of  negligence  in  ascertaining  for  herself  the  condition 
of  the  premises  when  she  rented  them,  or  took  them 
knowing   them    to   l<e    unsafe. 

The  rule,  as  laid  down  l)y  this  Court,  im))oses 
rensona))]e  care  and  good  faith  on  both  landlord  and 
tenant,  in  the  absence  of  a  contract  to  make  the 
premises  safe  or  a  warranty  of  their  condition,  and, 
keeping  this  rule  in  view,  the  tenant  and  his  boarder 
are  entitled  to  as  much  protection  against  the  land- 
lord as  is  the  stranger  |>ussing  along  the  street  or 
occupying  adjoining   premises.       It   cannot    be   the    law 
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that  the  owner  of  a  hotel  which  is  in  an  unsafe 
condition,  known  to  him  to  be  so,  or  by  reasona})le 
care  and  diligence  he  could  know,  can  lease  it  to  a 
tenant,  who  exercises  reasonable  care  and  diligence, 
and  does  not  discover  the  danger,  and  then  escape 
liability  to  either  the  keeper  of  the  hotel  or  his 
family  or  servants  or  the  persons  who  enter  the 
hotel  for  its  accommodation.  What  the  hotel  keeper's 
liability  may  be,  at  the  same  time,  is  not  a  question 
now  before   us. 

While  many  of  the  cases  cited  in  the  opinion  are 
cases  where  the  liability  was  held  to  exist  to  third 
persons,  there  is  no  difference  between  such  third 
persons  and  the  tenant  and  his  servants,  the  matter 
of  contract  and  negligence  of  tenant  being  out  of 
the  way.  As  is  said  in  Cowen  v.  Sunderhind^  5  N. 
E.  Rep,  there  is  an  exception  to  the  general  rule 
of  caveat  emptor  as  between  lessor  and  lessee  ''aris- 
ing from  the  duty  which  the  lessor  owes  the  lessee. 
This  duty  does  not  originate  directly  from  the  con- 
tract, but  from  the  relation  of  the  parties,  and  is 
imposed   by   law." 

We  quote  from  Wood  on  Landlord  and  Tenant, 
page  855:  "Where  there  are  defects  in  the  premises 
not  open  to  ordinary  observation,  of  the  existence 
of  which  the  landlord  knows,  or  ought  to  know, 
which  are  dangerous  to  the  person  of  the  tenant,  it 
is  his  duty  to  disclose  them  to  the  tenant,  and  if 
he  fails  to  do  so,  and  the  tenant  is  injured  thereby, 
the    landlord    is   responsible   for   all    the   damages   that 
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eniiue  to  the  tenant  therefrom."  A^ain,  page  869, 
the  same  author  says:  "But  when  the  premises,  at 
the  time  when  they  are  leased,  are  in  so  defective 
a  con<lition  as  to  be,  jwf  »e,  a  nuisance,  especially 
when  they  are  leased  for  a  qua^i  public  use,  the 
landlord  is  responsible  for  injuries  resulting  either 
to  the  tenant  or  third  persons  lawfully  upon  the 
premises   therefrom." 

The  rule  laid  down  by  this  Court,  and,  as  we 
think,  sustained  by  authority  and  reason,  is  that  in 
the  absence  of  a  ■  contract  to  repair  or  warranty  of 
condition,  both  the  landlord  and  tenant  must  use 
reasonable  care  and  diligence.  If  the  tenant  neglect 
such  reasonable  care  and  diligence  to  ascertain  the 
condition  of  the  premises,  or,  knowing  their  condition, 
assumed  the  risk,  then  he  cannot  recover  against 
the  landlord.  On  the  other  hand,  if  the  landlord 
neglect  to  use  reasonable  care  and  diligence  in  as- 
certaining whether  his  premises  are  safe,  or  if  he 
actually  know  they  are  unsafe,  and  conceals  or  mis- 
represents their  condition,  then  he  is  liable,  the  ten- 
ant being  in  no  fault.  It  is  not  upon  the  ground 
of  an  insurer  or  warrantor  of  condition  under  his 
lease  contract,  but  on  the  ground  of  the  obligation 
implied  by  law  not  to  expose  the  tenant  or  the 
public  to  danger  which  he  knows,  or  in  good'  faith 
should  know,  and  which  the  tenant  does  not  know, 
and  cannot  ascertain  by  the  exercise  of  reasonable 
care   and   diligence. 

The   cases   are  numerous   which   use  the  expressions 
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laid  dowD  in  the  opinion  in  this  case,  that  t 
lord  in  liable  not  only  for  actual  knowlec 
also  for  reasonable  care  and  diligence  in  < 
such  knowledge;  not  only  when  he  knows,  t 
he  ought  to  know  of  the  defects  by  using 
care  and  diligence.  As  using  this  expre^ 
cite,  among  others,  Martin  v.  Richard^,  15i 
381;  Bmh  v.  Boyce,  73  Md.,  ;469;  Carmn  t 
26  Pa.   St.,   11;    Ct>ke  v.    Guthkese,   44  Am.   Rt 

In  the  late  case  of  LindnJ^y  v,  Lujit 
jVIbss.,  288,  it  was  held  that  it  was  not  necf 
show  that  the  owner  had  actual  knowledge 
defects.  His  duty  was  that  of  due  care,  ai 
ranee  of  the  defect  was  no  defense,  in  the 
of   such    care. 

In  Monihmi  V.  AlUm,  lti2  Mass.,  272, 
held  that  it  was  the  duty  of  the  landlord  \l 
the  tenant  of  any  hidden  defects  which  c< 
be  discovered  by  reasonable  diligence  on  1: 
and  of  which  the  defendant  ought,  for  hit 
protection,  to  be  informed,  citing  quite  a 
of   other    Massachusetts   cases. 

Mr.  Pingrey  says,  in  Section  592  of  1 
on  Heal  Estate:  "Of  course,  if  there  is  a 
defect,  which  renders  the  i>remi8cs  dangerou 
the  tenant  cannot  discover  by  the  exercise  ol 
able  diligence,  of  which  the  landlord  has,  ( 
to  have,  knowledge,  it  is  the  landlord's 
disclose  it,  and  he  is  liable  for  an  injur 
results   from    his    concealment    of    it."       Sect 
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the  same  author,  suys:  "It  is  held  that  the  obliga- 
tioD  and  liability  is  the  same  to  the  tenant's  guest 
and  U>  his  servants,  and  the  landlord  is  liable  unleiis 
it  appears  that  he  did  not  know,  or  by  reasonable 
care  and  diligence  could  not  have  known,  of  the 
unsafe  condition  of  the  premises  when  he  leased 
them." 

Under  the  principle  we  have  atteiiiptei.1  to  lay 
down,  the  landlord's  liability  (leaving  the  contract  of 
lease  out  of  view)  is  the  same  to  the  tenant  as  to 
his  servant,  or  his  guest  or  his  customer,  or  his  wife 
or  child,  or  to  the  stranger  passing  along  the  streets, 
or   on   the   premises   for   any    legitimate    purpose. 

The  only  case  cited  by  coimsel  apparently  hold- 
ing a  doctrine  contrary  to  that  laid  down  by  this 
Court,  is  that  of  B/'ufk-k  v.  Chmdh,  -ii!  Ohio. 
This  case  is  also  reported  in  50  Am.  Dec. ,  78  2, 
and  referre<l  to  as  a  peculiar  case,  and,  as  we 
think,  very  justly  criticised  as  placing  the  jwrty 
injured  in  s  very  anomalous  position.  The  case  is 
clearly  out  of  line  with  the  cun-ent  of  authority. 
It  may  be  remarked,  however,  that  in  that  case  the 
Court  said:  "Whether  the  noxious  structures  existed 
at  the  time  the  lessees  entcre<l  into  possession  of 
the   storeroom    does   not   appear," 

As  illustrative  of  the  application  of  the  rule  we 
have  laid  down,  we  cite  the  following,  among  other 
cases,  showing  when  the  rule  is  applied,  and  as  to 
what  ijersons  held  applicable:  In  Siitii-'l«  v,  Edgar, 
59   N.    Y.,    28,    a   longshoreman    in    the   service  of   the 
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tenant  sued  the  owner  and  recovered.  In  IlatjeHy 
V.  Oodley,  20  Pa.,  Ill,  a  servant  of  the  tenant 
sued  the  owner  and  recovered.  In  Carson  v.  God- 
'(-//,  26  Pa.  St.,  11,  a  customer  of  the  tenant  sued 
tbe  owner  and  recovered.  In  C'tmar  v.  Karuts,  60 
N.  Y.,  229,  the  owner  was  held  liable  to  the  child 
of  the  tenant.  In  Co<yk  v,  Gv.thkeae,  -li  Am. 
Rep.,  499,  the  owner  was  held  liable  for  injuries 
sustained  by  a  child  of  the  '  tenant.  In  Martin 
v.  Richarch,  15.)  Mass.,  three  cases  were  tried 
tojrether,  and  the  owner  was  held  liable  for  an 
injury  to  the  child  ami  wife  of  the  tenant.  In 
Miiiiif  V.  S/uirvn,  112  Mass.,  three  cases  were  tried 
together,  and  the  owner  was  held  liable  for  injuries 
lo  the  tenant's  children.  In  B'tx/zr^  \.  Boyee,  73 
Ml].,  469,  the  owner  was  held  liable  for  injuries  to 
the  servant  of  the  tenant.  In  Oill  v.  ^MkMIr.fo», 
lOj  Mass.,  the  owner  was  held  liable  for  an  injury 
to  the  wife  of  the  tenant.  In  Xu(j''jit  v.  Boxton, 
"'::,  R.  Co.,  80  Maine,  62,  the  owner  was  held 
liable  to  persons  rightfully  on  the  premises.  In 
X.-I^vn  V.  Bi;;riii!/  OMnpony,  L.  R.,  2  C.  P.  I>., 
311,  the  right  of  the  servant  of  the  tenant  to  sue 
was  recognized.  In  Monyhan-  v.  Aliyn,  162  Mass., 
272,  the  right  of  the  child  of  the  tenant  to  sue 
"as  recognized.  And  Mr.  Pingrey,  in  his  work  on 
Real  Proi>erty,  expressly  states  that  there  is  no  dis- 
tinction in  the  rule  as  to  the  liability  of  the  owner 
to    the    tenant,    or    to    the    tenant's   guest,    or   to   the 
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tenant's  servant.  In  each  instance  he  says  the  rule 
is  the  same. 

We  see  no  reason  or  occasion  for  rehearing  the 
causes  upon  further  arguments  or  briefs.  The  peti- 
tioners make  no  now  grounds  of  defense  and  lay 
down  no  principles  that  have  not  already  been  fully 
argued  by  counsel  for  defendant,  and  still  more  fully 
investigated  and  considered  by  the  Court.  It  could 
serve  no  useful  purpose  to  have  further  argument 
along  lines  that  the  Court  does  not  cxinsider  con- 
clusive or  material  in  the  case.  The  Court  is  sat- 
isfied with  its  conclusions,  and  has  no  doubt  of  their 
correctness    when    properly    understood   and   applied. 

The   petition  to   rehear  is  denied  and  dismissed. 
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Johneon  v.  Williams. 


Johnson   v.    Williams. 

{mishvilU.       March    6,    189 

Administration.  hUibllUy  of  next  of  kin  far  erpi 
A  aext  of  kin  cannot  be  held  iudividaall;  liabl 
incarred.  and  professional  services  renders 
trator  in  contesting  for  ancillary  administr. 
ting  possession  of  the  property  of  the  decc 
State,  Id  the  absence  of  an  express  or  impliei 
part  to  paj  the  same. 


FROM    MONTGOMERY. 


Appeal     from     Chancery     Court     of 
County.      Geo.    E.    Seay,    Ch. 

Leech  &  Savage  and  R.  H.  Burne 

House  &    Merritt,    J,    M.    Digkins 
&   Vertrees    for   Williams. 

Wilkes,    J.       This    bill    is   filed   to 
fendant   individually  for   certain    expend! 
fessional  services    rendered  in  contestin, 
minifitration   of    the   estate   of    her   son, 
iams,    in   New   York. 

The    Chancellor     gave    decree    for 
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which  12,000  represents  fees  allowed,  and  $2,451.64 
represents  money  [mid  out  and  exjienses  incurred 
about  the  New  York  estate  and  administration,  and 
defendant   has   appealed   and   assignetl    errors. 

The  cause  has  been  heard  by  the  Court  of  Chan- 
cery Appeals,  and  the)'  have  reversed  the  action  of 
the  Chancellor  and  dismissed  the  bill,  and  complain- 
ant  has   apjKaled   to   this   Court. 

The  facts  as  found  by  the  Court  of  Chancery 
Appeals  are,  that  Walker  Williams,  a  son  of  de- 
fendant, died  in  Montf^omery  County,  in  this  State. 
He  had  but  little  property  in  Tennessee,  but  ([uity 
a  large  estate  in  New  York,  l»elioved  then  to  l>e 
some  §100,000,  but  which  subsequently  was  shown 
to  !)e  some  lj!3O,ljO0  to  $40,(100,  nil  in  personalty. 
At  the  re<jHest  of  Mrs.  Williams,  the  mother,  Mr. 
Johnson  qualified  as  administrator  of  her  son  in  Ten- 
nes.see.  ilr.  Johnson,  after  that,  went  to  New 
York,  expecting  to  get  ancillary  a(lmini.stration  there. 
He  employed  counsel  there  to  aid  him,  and  insti- 
tuted and  prosecuted  proceedings  to  remove  Fielding^ 
Williams,  a  half  brother,  who  had  already  qualified, 
and,  after  a  hot  litigation,  it  was  decreed  by  the 
New  York  Court  of  final  resort  that  Mrs.  Will- 
iams, with  Mr.  Johnson  as  co-administrator,  should 
take  charge  of  the  New  York  estate,  the  exjwcta- 
tion  being  that  Johnson  would  have  entire  charge  of 
the  administration.  During  this  litigation,  Mr.  John- 
son made  four  visits  to  New  York,  and  paid  for 
counsel   fees   and    necessary   expenses  of   the  litigation, 
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S2,451,64,  and  was  very  active,  zealous,  aud  effective 
in  his  efforts.  He  went  on  to  New  York  about  the 
tinje  the  final  decree  was  rendered,  and  died  there 
suddenly.  His  administration  was  settled  in  Mont- 
gomery County,  and,  upon  tinal  settlement,  the  Court 
of  Chancery  Appeals  reports  that  he  was  chargeable 
with  something  over  ¥5,0o0.  His  expenses  about 
the  New  York  estate  were  presented  as  an  offset  or 
credit  upon  this  |5,000  balance,  but  was  not  allowed 
by  the  CX>urt,  and  no  appeal  was  taken.  This  suit 
was  then  brought  ta  hold  Mrs,  Williams  individually 
resjKJnsible  for  the  expense  bill  and  reasonable  com- 
pensation. The  Court  of  Chancery  Appeals  rejjort 
that  they  can  iind  no  evidence  in  the  record  that 
Mr.  Johnson  acted  as  the  attorney  or  agent  of  Mrs. 
Williams,  either  express  or  implied,  or  that  there  was 
any  agreement  or  understanding,  tacit  or  otherwise, 
that  she  was  to  he  liable  for  any  fees  or  exjienses 
to  Mr.  Johnson,  and  that  it  is  clear  no  such  thought 
entered  the  minds  of  either.  It  was  evidently  the 
expectation  that  Mr,  Johnson  would  receive  his  e.^- 
penses  and  compensation  out  of  the  New  York  es- 
tate. The  Court  of  Chancery  Appeals  was  of  opin- 
ion that  these  costs  and  reasonable  fees  should  \>e 
paid  out  of  the  estate  of  Walker  Williams,  and  in 
this  opinion  we  concur.  What  has  become  of  that 
estate  in  New  York  is  not  made  to  appear.  The 
only  basis  on  which  Mrs.  Williams  can  be  held  in- 
dividually liable  is,  that  she  either  expressly  or  im- 
plie<lly  employed   Mr.  Johnson   to   render    this  service, 
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the  Court  of  Chancery  Appeals  report  that  they 
entirely  unable  to  find  any  express  or  implied 
eement  or  understanding  to  that  effect,  and,  hence, 
y  reverse  the  decree  of  the  Chancellor  and  dis- 
8  the  bill  with  coste.  Upon  this  finding  of  facts, 
can  see  no  error  in  the  decree  of  the  Court  of 
mcery  Appeals,    and   it  is  affirmed. 


DECEMBER  TERM, 
Latts  V.  Brown. 


Latta  v.  Browb 

{KaghvUh.      March     7, 

1.   AViLLs.     Coraipenaatimi.  iif  devisee  dltairpt 

Other  devisees  must  cuntribute  to  make 

caused  by  the  widow's  dissent  and  eli 

stead  of  the  provision  made  by  the  wil 

refused  share  of  the  widow  is  insutSt 

loss  of  the  disappointed  devisee.     (Pm 

Code  construed:  I  3347  {M.  &  V.);  \  3401  . 

Cases  cited:  Vincent  u.  Vincent,  1  Heis.i 

son.  3  Teun.  Ch.,  11;  Colvert  i).  Wood, ! 

V.  Stacy,  10  Yer..  493;  Whiten.  Nashvl 

St,  56,  81;  62  A!a.,310;  9Gratt.,  343;  6 

307;  17  Serg.  &  R.,  28;   E  L.  R.  A.,  500; 

A.,  a»3;  34  Iowa,  437;  11  Am.  Rep.,  14E 

A.,  237;  87  Pa.  St,  30O;  5  Dana,  353. 

3.  Same.  AccelenitiryH,  (lijea  not  nbtaln  agali 
The  right  of  remaindermen  to  be  accelt 
to  enter  upon  aud  enjoy  the  use  of  Ian 
ject  to  a  widow's  life  estate,  which  ari. 
take  under  the  will,  is  subject  to  the 
appointed  devisee,  whose  share  is  <lin 
dissent,  to  have  compensation  for  sucl^ 
interest  which  tlie  widow  refused.  (F 
Cases  cited:  Robinson  v.  Harrison,  2  Tei 
Terry,  4  Cold.,  5];.  Armstrong  v.  Park. 
Hunt,  13  Heis.,  40.'i;  State  c.  Smith,  : 
304;  5  Dana,  3.53;  1  Met.  (Ky.),  ol.*!. 


FROM       MAURY. 


Appeal    from    Chancery    Court 
A.    J.    Abebnathy,    Ch. 
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E.   H.    Hatcher  for  Taylor  and   wife. 

L.    B.    Hughes   for   Taylor  children. 

N,  R,  Wilkes  and  Vertrees  &  Vertrees  for 
Alexander  children. 

Wilkes,  J.  This  case  is  before  us  on  appeal 
from  the  Court  of  Chancery  Appeals.  Dr.  W. 
H,  Urown,  of  Columbia,  Maury  County,  Tennessee, 
died,  leaving  surviving  him  his  widow,  Mrs.  Mary 
Lou  Brown,  his  daughter,  Mrs.  Maggie  C,  Tay- 
lor, and  Lizzie  C.  and  Willie  B.  Alexander,  his 
grandchildren  by  a  deoeased  daughter.  He  left  a 
will,  by  which  he  devised  to  his  daughter,  Mrs. 
Taylor,  for  life,  with  remainder  to  her  children, 
his  residence,  two  storehouses  and  lots  and  thi-ee 
other  lots  in  Columbia.  He  left  a  farm  of  about 
six  hundred  and  thirty  acres  of  land  in  Maury 
County,  which  by  his  will  he  divided  into  two  eijual 
parts,  one-half  of  which  he  gave  to  his  widow  for 
life,  and  the  other  half  to  the  Alexander  children, 
with  certain  limitations  over  in  the  event  of  their 
dying  without  issue.  The  half  given  to  the  wife, 
upon  her  death,  was  to  be  equally  divided  between 
Mrs.  Taylor  and  the  Alexander  children,  and  the 
widow  was  given  choice  of  the  two  jxirtions.  The 
personal  i)roperty  was  also  bequeathed,  but  as 
it  all  was  required  to  pay  d^bts,  it  need  not  l>e 
further  considered.  The  widow  dissented  from  the 
will,   and   dower  was   thereupon   assigned    her,   enibrac- 
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ing  the  reBidence,  one  storehouse  and  the 
the  other  for  four  years,  all  of  which  was  | 
given  by  the  will  to  Mrs.  Taylor.  The  ff 
divided  into  two  jwrcels  of  unequal  Kize  bi 
value,  and  Mrs.  Taylor  was  allowed  to  take 
on  the  idea  that  she  was  substituted  1 
Brown's  rights  in  this  regard,  and  she  cl 
Xo.  1,  being  the  larger  parcel.  Upon  the 
to  wind  up  the  estate  and  settle  the  rights 
parties,  the  Chancellor  decreed  that  Mrs. 
should  take  the  lot  No.  1  for  life,  as  pa 
pensation  for  what  she  lost  by  the  dissent, 
further  injury  had  resulted'  to  her  as  a  con 
of  the  widow's  dissent,  and  tlmt  such  fui 
jury  or  damage  should  be  borne  by  Mrs. 
and  the  Alexander  children  in  the  proportio 
they  took  in  value  in    the  estate  of    Dr.    Br 

The  Master  made  a  report  designed  to  s 
respective  values  of  the  shares,  but  the  Ct 
of  opinion  it  did  not  sufficiently  appear  w 
amount  of  Mrs.  Taylor's  loss  or  injury  n 
Ihe  report  was  set  aside,  and  the  Master 
reeled  to  report  in  dollars  and  cents  what  v 
just  compensation  to  Mrs.  Taylor  arising  ou 
dissent  and   allotment   of    dower, 

Taylor  and  wife  excepted  to  the  action 
Court  refusing  to  eontirm  the  Clerk's  report, 
not  appeal.  The  Alexander  children,  by  I 
the  Court,  appealed  before  the  coming  in 
second   report. 
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The  Court  of  Chancery  Appeals  held  with  the 
Chancellor,  that  not  only  the  property  thus  refused 
by  the  widow  could  lje  given  to  the  devisee  tlius 
disap]xiiDted,  but  that  the  other  devisees  must  con- 
tribute pro  rata  to  make  good  the  deficit,  if  any, 
according  to  the  respective  values  given  to  them, 
the  land  renounced  by  Mrs.  Brown  in  this  case  Ije- 
ing  insuflicient  to  make  good  to  Mrs.  Taylor  tho 
loss  sustained  by  her  in  consequence  of  the  dissent; 
and  it  is  niaioly  upon  the  latter  portion  of  this 
holding  that  the  case  is  now  before  us,  it  bein^ 
clear  that  the  devise  refused  by  Mrs.  Brown  must 
go  to  Mrs.  Taylor,  to  reimburse  or  indemnify  her 
in  her  loss  under  the  dissent,  unless  the  doctrine  of 
acceleration  prevails  in  behalf  of  the  Alexander 
children.  The  holding  and  reasoning  of  the  Court 
of  Chancery  Appeals  is,  that  when  the  widow  dis- 
sented her  right  of  dower  attached,  and  became  an 
incumbrance  on  all  the  testat^tr's  lands,  no  matter 
to  whom  devised,  and  that  it  "hovered"  over  all 
of  them  as  an  incumbrance  until  assignment  made, 
and,  inasmuch  as  the  assignment  made  in  this  case 
was  exclusively  out  of  property  devised  to'  Mrs. 
Taylor,  that  devised  to  the  Alexander  children  was 
thus  relieved  of  the  incumbrance,  and,  upon  broad 
grounds  of  equity,  their  shares  must  contribute  pro 
rata  to  reimburse  Mrs.  Taylor  for  the  loss  sustained 
by    her. 

This  contention,  thus  presented,  has  not  been 
directly   adjudicated    in    Tennessee,    but    it    is   claimed 
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that,   in   principle,  it  has  been  decided   in   favor  of  the 
holding   of    the   Court   of   Chancery   Appeals. 

For  the  Alexander  children  it  is  earnestly  insisted 
that  by  the  Code  (M.  &  V.).  §3247,  it  is  pro- 
vided that  dower  shall  be  so  allotted  as  to  embrace 
the  dwelling  house,  outhouses,  buildings,  and  other 
improvements,  or  if  it  be  unjust  to  give  the  vridow 
all  the  bouse,  a  proper  part  must  be  assigned,  and 
unless  great  injustice  result  on  account  of  the  value 
of  the  house,  its  value  is  not  to  be  taken  into 
consideration.  Vitwent  v.  Vincent,  1  Heis. ,  333. 
It  is,  therefore,  argued  that  the  right  of  dower 
is  not  a  common  burden,  which  hovers  over  all  the 
land  until  it  is  localized  by  assignment  in  a  partic- 
ular locality,  but  that  it  must  be  so  located  as  to 
embrace  the  mansion  house  and  other  improvements, 
although  it  may  also  embrace  other  lands,  in  order 
to  make  the  amount  to  which  the  widow  is  entitled. 
Assuming  the  correctness  of  this  contention,  it  is 
therefrom  argued  that  when  the  testator  made  his 
will,  giving  his  mansion  house  to  Mrs.  Taylor,  he 
must  have  had  in  view  the  law  that  his  widow 
could  take  it  by  dissenting  from  the  will,  and,  in- 
asmuch as  he  made  no  provision  for  such  a  con- 
lingency,  he  must  have  intended  that  in  such  event 
Mi-s.  Taylor  should  tear  the  loss  so  far  as  she  coukl 
not  be  compensated  out  of  the  pro|>erty  <levised  to 
the  widow,  and  which,  upon  her  dissent,  she  re- 
nounced. On  the  other  hand,  it  is  insisted  for  Mrs. 
Taylor   that   the   renounced   propertj',    having   been  ex- 
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haustod  without  fully  comiicnsating  the  disapijointc  <I 
devisee,  she  has  the  right  to  call  upon  all  the  other 
devisees  to  contribute,  pm  rata,  to  make  up  this 
deficit,  and  thus  execute  the  will  of  the  testator  and 
preserve  the  rights  of  each,  so  far  as  may  i>e, 
under  the  changed  condition  of  affairs.  There  is  no 
serious  question  made,  ami  cannot  be,  that  the  dis- 
sent of  the  widow  and  her  election  to  take  what 
the  law  gives  her,  instead  of  under  the  will,  is 
followed  by  the  usual  consequence  of  an  election 
in  other  cases,  and  that  the  property  designed  for 
her  in  the  wilt  must  be  sequestered  and  gi\'en 
as  compensation  as  in  other  cases  of  election,  1 
Pom.  Eq.  Jur.,  497—517;  Jentiings  v.  Jennings,  21 
Ohio  St.  Rep.,  56,  81;  Dmn  v.  Hart,  62  Ala., 
310;  2[cR,'yiwkh  v.  Counin,  9  Gratt.,  242;  KlnnolrJ 
V.  W/'lfiiims,  31  Am.  Dec.,  658;  Sandoe's  Appeal, 
«5  Pa.  St.,  314;  Bationes  Estate,  136  Pa.,  307; 
C'llhrH  V.  Wiwl,  9  Pickle,  454;  Caxffman  v.  V<tuf- 
mfiH,  17  Serg.  &  R.,  26;  CaUahm  v.  Rohhwm,  3 
L.  R.  A.,  500;  AUeii  v.  Ilamun;  15  Kans.,  625; 
6  Am.  &  Eng.  Enc.  L.,  255,  and  notes;  Foi-d  v. 
FmhI,  70  Wis.,.  55;  JoM>i  v.  Knnjipeii,  14  L.  R. 
A.,    293. 

But,  in  order  to  sustain  the  ho]<ling  of  the  Court 
of  Chancery  Ai)[)eals  in  this  case,  there  must  be  the 
further  interposition  of  the  doctrine  of  contribution 
liotween  the  devisees  in  order  to  make  up  the  de- 
ficit, when  there  is  such  deficit,  after  applying  the 
proiicrty    devised    to    the    widow   and    refused   by    her. 
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hat  all  the  property  given  to  the  widow  may  be 
eqiiestered  under  the  general  rule.  It  seems,  how- 
ver,  that  the  Court  in  that  case  did  not  limit  the 
equestration  to  the  life  estate  but  held  the  entire 
orty  acres  liable  to  contribution.  The  Court  also 
aid  that  it  was  manifest  from  the  terms  of  the 
rill  that  the  testator  intended  Mrs.  Green  should 
ake  her  forty  acres  burdened  with  the  incumbrance 
if  the  widow's  dower.  We  find  no  express  Ian- 
;uage  to  this  effect  in  the  will,  and  the  manifest 
atention  must  appear  from  implication  or  the  gen- 
ral  principles  of    law  in  such  cases,    if  at  all. 

It  is  said  that  the  later  case  of  Gainur  v.  Gates, 
eported  in  73  Iowa,  143,  is  in  conflict  with  the 
onclusion  of  the  Court  of  Chancery  Appeals  and 
(robably  with  the  earlier  ease  of  Ilendernon  v.  Green, 
li  Iowa,  i37.  In  it  Gainer  devised  all  his  lands, 
ixcept  his  mansion  and  homestead,  to  bis  wife,  and 
!;ave  the  homestead  to  plaintiff,  and  gave  twelve 
egacies  to  twelve  different  legatees.  The  widow 
vas,  however,  given  a  life  estate  in  all  the  prop- 
irty,  real  and  personal.  The  widow  dissented,  and 
he  homestead  was  assigned  to  her  as  dower,  and 
,his  defeated  the  legacy  to  Gates,  Suit  was  there 
ipon  brought  by  Gates  against  the  administrator  and 
leirs  to  recover  the  value  of  the  homestead  thus 
ost.  The  effort  in  that  case  was  to  charge  the 
jstate  with  the  value  of  the  homestead,  and  the 
Jourt  held  that,  indirectly,  this  was  an  effort  to  re- 
jover  from   the   heirs   of     the   testator,    and    taking   it 
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out  of  the  estate  was  making  all  contribute  j)7*o 
rata.  The  Court  said:  '*The  law  presumes  that 
the  execution  of  the  will  was  with  a  knowledge  of 
the  law  by  the  testator.  He  knew  that  nothing 
would  pass  to  the  plaintiff  except  with  the  widow's 
assent.  The  .law  will  presume  that  it  was  his  pur- 
pose to  make  the  devise  contingent  upon  such  con- 
sent; that  his  purpose  and  wish  was  that  if  the 
wife  did  not  hold  the  homestead,  plaintiff  would, 
but  if  she  did,  then  plaintiff  should  take  nothing 
by  the  will.  If  we  may  inquire  into  the  wish  and 
purpose  of  the  testator,  we  can  reach  no  other 
than  this  conclusion."  The  question  of  compensa- 
tion under  the  general  doctrine  of  election  appears 
to  have  been  ignored.  This  case  is  somewhat  ob- 
scure, both  in  its  statement  of  facts  and  conclusions 
of  law,  and  was  decided  upon  several  grounds  not 
applicable  in  this  case.  It  was  not  an  effort  to  re- 
cover from  the  legatees  or  devisees  but  from  the 
administrator  and  heirs,  and  it  appeared  there  was 
fund  enough  passing  m  residuum  to  the  heirs  to  com- 
pensate for  the  loss,  and  it  was  this  fund  which 
was  sought  to  be  reached.  The  legatees  and  dev- 
isees were  not  before  the  Court  and  not  affected 
by  the  holding.  The  Court  said:  «^We  need  not 
inquire  whether  this  doctrine  is  applicable  to  the 
case  of  the  widow  and  beneficiaries  under  the  will 
other  than  the  plaintiff,  for  the  reason  that  no 
claim  is  made  against  them  in  this  action.  It  is 
surely   not  applicable   to   the   heirs   who   will   take  the 
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tsklue  of  the  estate;"  ami  the  Court's  conclusion 
as,  that  the  plaintiff  could  not  recover  against  the 
tate,  which  was  not  bound  by  any  contract  to 
m.  Mr.  Farnhain,  the  annotator  of  the  Law- 
ir.-i'  Reports,  cites  this  as  one  of  the  two  cases 
It  of  harmony  and  line  with  the  current  of 
ithority,  and  refers  to  it  as  a  iieculiar  case.  It 
early  does  not  consider  tlie  right  to  contribution 
oiii  the  other  legatees  and  devisees  under  the  will, 
id   the   doctrine   of    compensation,    so    uniformly  held 

other  cases,  was  not  discussed  Init  was  ignored, 
id  the  decision  was  placed  upon  other  and  dilTer- 
it  grounds.  See  -/on-'x  v.  Kiuipjirn,  14  L.  K. 
.,    'iSlS,    and   notes. 

The  special  question  of  re(]uiring  the  residuary 
gatees  and  devisees,  or  the  heirs,  to  make  good 
ich  deficiency,  is  considered  in  the  case  of  \'ance's 
[ipeal,  12  L.  R.  A.,  227;  Gallagher's  Appeal,  b" 
4.  St.,  200;  Tlmlwfhul;!  v.  J'm-i'-h,  5  Dana,  352. 
be   gist   of   these   decisions,    as    we    understand   them, 

that  the  residuary  legatees,  an<l,  by  parity  of 
!as()n,  heirs,  will  be  refjiiired  to  make  good  such 
sb    rather   than   spec i tic   legatees. 

In    the   case   at    bar    this    question    does    not   arise, 

there    is    no    residuary    fund,    and   no   intestacy   as 

any  property,  and  the  eiToit  is  to  enforce  con- 
iliution  among  special  devisees— that  is,  devisees  of 
lecifiu  property, 

Sandoe's  Appeal,  65  Penn,  St.,  31-1,  is  much 
iiumented    upon.       In    tJiat    case    Bard,    the    testator. 
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gave  to  hi8  daughters  pecuniary  legacies,  to  his  son, 
William,  his  mansion  place,  subject  to  certain  charges 
for  his  wife,  and  if  he  died  before  twenty-one  without 
issue,  the  mansion  place  to  go  over  to  Jefferson,  his 
other  son,  in  fee.  The  executors  were  directed  to 
buy  a  farm  for  Jefferson,  equal  to  the  mansion  place, 
if  he  desired  it,  and  to  sell  other  real  estate  fur  that 
purpose.  The  widow  dissented.  The  assets  were 
not  sufficient  to  meet  the  provisions  of  the  will. 
The  Court  directed  the  pecuniary  legacies  to  the 
daughters  to  be  paid  in  full,  and  whatever  deficit 
there  might  be  after  sequesti-ating  the  Ijenefit*  in- 
tended for  the  widow  and  selling  the  real  estate 
specified  in  the  will,  should  be  paid  out  of  William's 
mansion  farm.  It  was  evident  from  the  whole  will 
that  the  twtator  intended  William  and  Jefferson  to 
share  equally  in  his  estate.  The  decree  directed  the 
deficiency,  after  selling  the  other  real  estate,  to  l>e 
raised  out  of  William's  mansion  farm,  taking  care, 
however,  to  preserve  the  equality  of  value  between 
the  two  brothers.  It  appeared  that  William  had 
received  $1,123.91  more  than  his  share,  and  it  is 
evident  the  clause  in  the  decree  had  special  reference 
to  this  feature,  and  intended  it  to  be  refunded  if 
necessary,  and  we  think  the  case  not  only  holds  and 
announces  the  general  doctrine  that  the  renounced 
share  of  the  widow  shall  be  applied  to  the  reim- 
bursement of  the  disapjwjinted  legatee  or  devisee, 
hut  that  the  remaining  devisee,  AVilliam,  must  con- 
tribute  to   make    up    any   deficiency,    so    at    all    times 


to    keep   the   shares   of    William    and   Jefferson    equal, 
which   was  the   primary   intention  in   the   will. 

The  case  of  Jioliinson  v.  IlarrUoii,  2  Tenn,  Ch  , 
is  also  referred  to  as  sustaining  the  conclusion  of 
the  Court  of  Chancery  Appeals  l>y  that  Court.  In 
that  case  the  Chancellor  held  that,  when  the  j^ersoDal 
assets  were  insufficient  to  jiay  debts  and  the  widow's 
distributive  share  of  one-third,  it  was  the  duty  of 
the  executor  to  make  the  deficiency  fall  proportion- 
ately on  all  the  specific  devises  and  liequests,  and 
to  account  to  the  widow  for  the  stock  bequeathed 
to  her,  less  her  proportion  of  the  loss,  and  he  did 
not  have  the  right  to  select  one  legacy  to  bear  the 
burden  of  the  widow's  dissent,  whatever  may  have 
been  his  right  to  disiwee  of  the  stock  to  pay  debts. 
This  cttee,  it  appears,  was  affirmed  in  the  Supreme 
Court.  It  is  assailed  upon  the  ground  that  the 
Court  proceeded  in  that  case  upon  the  idea  that  the 
widow's  "  third "  of  personal  estate  was  hke  her 
dower,  superior  to  the  claims  of  creditors,  which 
was  incorrect,  and  that  the  legatees  and  devisees 
made  no  question  or  resistance,  and  such  seems  to 
have  been  the  case.  But  this,  we  think,  does  not 
destroy  the  force  of  the  decision,  Ijecause  the  widow's 
right  to  her  "thirds"  is  superior  to  the  claims  of 
special  legatees  tmder  the  will,  and  the  Court  pro- 
ceeded upon  this  idea  in  making  the  burden  of  the 
"thirds"  fail  equally  upon  all  the  fii>ecial  legacies, 
there  being  no  general  or  residuary  legacy.  This 
was   evidently   what   the   Court    intended   to    decide   in 
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a  case  of  legacies  making  the  widow's  '*  thirds" 
occupy  the  place  of  dower  in  this  case.  A  very 
strong  and  ingenious  argument  is  made  upon  the 
theory  that  the  dower  right  before  assignment  is  not 
an  incumbrance  ''hovering"  over  the  whole  of  the 
lands  of  the  deceased.  It  is  said  that,  upon  the 
husband's  death,  the  dower  of  the  widow  becomes 
a  consummate  or  ''vested  right,"  which  ripens  on 
assignment  into  a  freehold  estate,  and  this  is  un- 
questionably correct.     2  Scribner  on  Dower,  8,  26,  28. 

But  it  is  further  insisted  that  it  is  a  localized 
right  to  the  mansion  house,  and  not  an  incumbrance 
hanging  over  the  whole  estate,  and  that  the  mansion 
must  be  assigned  unless  great  injustice  would  result, 
and  even  then  a  part  of  the  mansion  must  be  as- 
signed, and,  hence,  it  must  be  so  localized  as  to 
rest  on  the  mansion  premises;  and  the  testator, 
knowing  this  as  a  matter  of  law,  intended  that  if 
the  mansion  was  taken  by  the  widow,  then  Mrs. 
Taylor,    to   whom   it   was   given,    must   lose   it. 

Even  if  we  were  to  concede  the  correctness  of 
the  proposition  as  to  the  first  statement,  that  the 
widow  must  take  the  mansion  in  her  dower  assign- 
ment, the  conclusion  deduced  is  still  a  debatable 
proposition,  and  by  no  means  follows  as  a  logical 
result.  But  we  are  not  prepared  to  assent  to  the 
correctness  of  the  first  proposition.  We  do  not 
think  that,  prior  to  the  allotment  of  dower,  the 
widow  acquires  a  freehold  estate  in  the  land  at  any 
place.      She    has    no    estate    until    assignment;    after- 
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vards   she   has.       Thompson   v.    Stacy,    10    Ver.,    493;   ' 
White   T.    Alderman,    2    Swan,    364. 

She  is  not  required  to  take  the  mansion  in  her 
lower.  She  may  waive  it,  and  take  dower  else- 
where. The  right  to  the  mansion  rests  upon  her 
tboice  alone,  and  it  is  not  imposed  upon  her  against 
ler  will.  The  heirs  or  devisees  cannot  require  her 
o  take  it,  but  it  is  optional  with  her.  If,  in  this 
larticular  case,  she  had  elected  te  take  the  lands 
dlotted  to  the  Alexander  children,  would  it  be  in- 
listed  that  they  would  have  been  confined  to  the 
and  refused  by  her  to  reimburse  themselves  f  It  is 
(vident  in  this  case  the  testator  did  not  intend  his 
laughter  and  grandchildren  should  share  equally  in 
lis  bounty,  but  only  in  certain  proportions,  and  this 
s  not  disturbed,  but  followed,  by  the  conclusion 
■cached  by  the  Court  of  Chancery  Appeals— that  is, 
he  relative  projiortions  of  Mrs.  Taylor  and  the 
Alexander  children  are  attempted  to  be  preserved  as 
ndicated   in   the   will. 

The  guardian  ad  JUfm  for  the  Alexander  children 
)resents  still  another  view  of  the  case,  so  far  as 
;heir  rights  are  concerned,  which  is,  that  by  the  will 
;hey  are  remainderttien  of  one-fourth  of  the  tract  of 
530  acres  of  land  offered  to  the  widow  for  life  by 
;he  will,  but  renounced  and  refused  by  her  upon 
ler  dissent.  It  is  insisted  that  the  widow,  having 
ieclined  and  refused  to  take  this  life  estate  in  one- 
lalf  the  land,  the  estates  of  the  remaindermen  were 
iccelerated,     and     they    became    immediat«ly,     on     her 
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refusal,  entitled  to  enter  upon  and  enjoy  this  p&rt 
of  the  land  out  of  which  the  widow  was,  by  the 
will,  to  have  a  life  estate.  This  contention  is  based 
upon  the  holding  of  this  Court  in  Hohhison  v. 
Ilarrimn,  2  Tenn.  Ch.,  11;  Wadddl  v.  Terry,  4 
Cold,,  51;  Ai'iimtrong  v.  Pari;  9  Hum.,  195;  Brown 
V.  Hunt,  12  Heis.,  405;  State  v.  Sm!th,  16  Lea, 
6fi7.  And  this  is  unquestionably  the  general  rule, 
but,  under  the  faots  in  this  case,  the  right  or  equity 
in  Mrs.  Taylor  to  compensation  for  her  loss  is 
superior  to,  and  must  prevail  over,  the  right  and 
equity  of  the  remainderman  to  be  accelerated.  Wix}d 
V.  Wood,  1  Met.  (Ky.),  515;  TiiitberMv  v.  Parish, 
5  Dana,  352;  Joiuis  v.  Kimppen,  14  L.  R.  A., 
294,    295,    and    notes   on    page    295. 

The  decision  of  the  Court  of  Chancery  Appeals 
is  affirmed,  and  the  cause  will  be  remanded  to  the 
Chancery  Court  at  Columbia  for  the  execution  of 
the  order  made  by  that  Court,  and  the  costs  will 
l)e  equally  divided,   as  decreed   by  that  Court. 
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Head  v.  Moore. 

{NmhvlUe.     March    12,    1896.) 

Chancery  Sale.     Purchaser's  right  to  credit  for  cash  payment  upon 
resale. 

A  purchaser  at  Master *s  sale  who  makes  the  required  cash  pay- 
ment, and,  after  the  bidding-s  are  opened,  leaves  the  money  in 
the  Master^s  hands,  is  not  entitled  to  credit  for  the  amount 
upon  his  purchase  at  the  resale  made  by  the  Master's  successor 
in  office,  when  the  fund  has  in  the  meantime  been  lost  or  tied 
up  by  the  Master's  death  or  insolvency. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Thos.    H.    M alone,    Ch. 

Champion,    Head   &   Brown   for   Head. 

A.    G.    Goodlett  for   Moore. 

Wilkes,  J.  In  this  cause,  in  the  Chancery  Court 
of  Davidson  County,  certain  real  estate  was  sold  by 
Whitworth,  Clerk  and  Master  and  Commissioner, 
under  order  of  the  Court.  Franklin  became  the 
purchaser  at  $2,505.  He  paid  to  Whitworth  one- 
third  of  the  amount  bid,  $835,  and  executed  his 
two   notes   for    the   credit  installments,   thus  complying 
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e  should  have  taken  an  order  to  that  effect.  White 
,  is  true  the  money  was  in  custodiii  legit  pending 
le  confirmation  of  the  first  sale,  still,  after  an  ad- 
ance  bid  was  made  and  accepted,  it  was  the  money 
f  Franklin,  and  he  was  entitled  to  have  it  repaid 
>  him.  If  he  chose  to  allow  it  to  remain  in  the 
ands  of  the  Commissioner,  abiding  the  result  of  the 
Jvance  bid  and  resale,  it  was  at  his  risk,  and  if 
,  was  lost  or  tied  up  by  the  death  of  Whit  worth 
nd  the  insolvency  of  his  estate,  he  must  bear  the 
>ss,  and  look  to  that  estate  and  Whitworth^s  sure- 
es  for  reimbursement,  and  he  cannot  require  the 
arties  beneficially  interested  to  accept  this  as  i>art 
ayment  on  the  resale,  or  to  look  to  Wbitworth's 
^tate   or   his   trondsmen   for   payment. 

As  to  the  last  sale,  Franklin  bid  as  any  third 
erson  would  have  done,  and  must  pay  the  cash 
ayment  as  any  other  bidder,  and  he  cannot  require 
le  jmrtiea  interested  in  the  proceeds  of  the  sale  to 
ccept  anything   except   cash    upon   the   resale. 

There  is  no  error  in  the  decrees  of  the  Cbanccl- 
ir  and  Court  of  Chancery  Appeals,  and  they  are 
ffirmed. 


Bang  r.   Windmili  Co. 

upon  condition  that  he  shall  pay  what  in  justl;  and  leg«Uj  dn« 
on  the  note  after  deducting  the  neurit.     (Punt.  pp.  3S3-367.) 
Case  dt«d  and  approved:  Sporrert'.  Eifler,  ]  Ileis.,  636. 

5.  Altion.    Upon  usurious nnle.  iiijr«rorcrt//ororlgln(i(c«wi»lder(l((oit. 

In  an  action  by  the  aissignee  upon  a  note  usurious  upon  its  face 

there  can   be   no   recovery  upon   the   ori^nal   cdn  side  ration. 

(Post,  p.  388.) 

Cases  cited  and  apprOT^d:  Bank  v.  Mann,  94  Tenn.,  3!2;  Otten- 
heimer  v.  Cook,  10  Heis.,  300. 


FROM       DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Tho8.    H.     Malone,    Ch. 

K.    D.    Malone,    for   Bang. 

A.    G.  GooDLETT,    for   Windmill    Company. 

Wilkes,    J,       This   bill    was    filed     to    enjoin     the 
collection    of    a    note    or    paper   writing,    which    is    in 
the    following  words   and    tigures  : 
"1(1331.00.         Nashville,    Tenn.,    March,    17,1893. 

"On  or  before  NoveDit>er  1,  1893,  after  date,  I 
promise  to  pay  to  L,  F.  Butler  &  Co.,  or  order,  at 
First  National  Bank,  Nashville,  Tenn.,  three  hundred 
and  thirty-one  dollars  for  value  received,  with  inter- 
est at  the  rate  of  six  per  cent,  per  annum  from 
the  date  hereof,  and  ten  per  cent,  after  <lue  until 
paid,    together    with    ten    per   cent,    attorney's   fees,    if 
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The  Knlamazoo  bank  answered,  claiming  to  have 
received  the  note  in  due  course  of  trade,  and  that 
it  was  an  innocent  holder.  It  filed  Us  answer  an 
a  cross  bill,  set  out  the  note,  and  prayed  for  jud:^- 
ment  for  the  full  amount  of  debt,  interest  a^  pro- 
vided, and  attorney's  fees.  This  was  answered  by 
complainant.  The  Chancellor  gave  judgment  for  the 
amount  of  the  note,  etc. ,  in  favor  of  the  Kitla- 
mazoo  bank,  and  the  defendant  appealed  and  as- 
signed errors.  The  cause  was  tried  by  the  Court 
of  Chancery  Appeals  and  the  decree  of  the  Chan- 
cellor was  reversed,  and  decree  ordered  declaring  the 
not«  void,  and  remanding  the  cause  for  the  cancella- 
tion and  delivery  of  the  same,  with  costs  against 
the  defendants  in  the  original  bill.  The  cause  is 
now   before   us   on   appeal    by   the  defendant    bank. 

Two  points  were  raised  in  the  Court  of  Chan- 
cery Appeals  that  appear  not  to  have  been  made 
previously.  One  that  the  note  is  non- negotiable, 
and  the  other  that  it  is  usurious  on  it^t  face,  and 
therefore  illegal  and  void.  The  Court  of  Chancery 
Appeals  did  not  decide  whether  the  note  was  nego- 
tiable or  not,  nor  whether  it  was  without  considera- 
tion, but  was  of  opinion  that  it  was  upon  its  face 
illegal,  usurious,  and  void,  and  we  think  that  in  this 
the  Court  was  clearly  correct.  This  is  not  a  case 
similar  to  that  of  Gurtltty  v.  Cfipp,  4  Bax, ,  S6, 
and  Brm(^n  v,  Gardnet;  4  Lea,  157;  Bank  v.  Mnnn, 
10    Pickle,    17,    22. 

The    substance   of    these   cases   Is  that    a    purchaser 
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the  record  i  The  answers  of  both  th^  Kalamazoo 
and  City  Savings  Bank  set  up  the  note,  and  under 
itfi  croBB  bill  the  Kalamazoo  bank  seeks  its  collection, 
and  it  is  filed  in  the  record,  and  upon  its  face  is 
illegal.  The  bill  does  not,  however,  proceed  upon  the 
idea  of  the  illegality  of  the  contract,  but  upon  the 
failure  of  consideration,  the  mill  being  worthless. 
It   has,    however,   the   usual   prayer   for   general  relief. 

In  Cnx  V,  Waffgo)if7;  5  Sneed,  5i2,  it  is  laid 
down  as  a  correct  rule  of  practice  that,  when  a  bill 
contains  a  prayer  for  general  relief,  but  fails  to 
make  out  a  case  for  equitable  interposition  on'  behalf 
of  the  complainant,  which  is,  however,  clearly  dis- 
closed in  the  answer  and  proof,  a  Court  of  Equity 
will  proceed  to  grant  such  relief  as  if  the  right 
thereto  appeared  on  the  face  of  the  bill;  and  the 
authorities  are  numerous  that  relief  to  complainant 
may  be  predicated  upon  matters  appearing  ia  the 
answer  and  proof,  and  not  in  the  bill.  See  Romc 
V.  Mynatt,  7  Yer.,  31-37;  Bailey  v.  Bailey,  8 
Hum.,  230;  Neal  v.  Roblmon.,  8  Hum.,  435;  Mn^loy 
V.  You,i>^,  10  Hum.,  297;  Bartue-  v.  T/tamjtki/is,  i 
Sneed,    623. 

The  Court  of  Chancery  Appeals  granted  relief 
upon  the  statements  in  the  defendant's  answer  in 
accordance  with  these  cases,  but  we  think  the  case 
cannot  be  rested  upon  this  basis  without  more. 
Under  the  pleadings  the  case  is  presented  to  ue  in 
a  singular  shape.  The  complainant,  by  bis  original 
bill,    seeks    to    avoid    and    cancel    the    note    upon    the 
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broad  ground  that  there  is  a  failure  of  considera- 
tion, but  the  Court  of  Chancery  Appeals  makes  no 
finding  upon  this  point.  The  note,  when  produced, 
shows  upon  its  face  an  illegal  contract.  It  is  held 
that  a  party  setting  up  usury,  not  as  a  defense  to 
an  action  to  enforce  the  claim,  but  to  establish  his 
right  to  cancel  the  usurious  contract,  can  only  do 
so  on  condition  that  he  acknowledge  and  pay  what 
is  justly  due,  and  this  rule  applies  even  when  the 
illegality  of  the  instrument  appears  on  its  face.  In 
other  words,  the  holder  of  such  instrument,  illegal 
on  its  face,  will  be  repelled  when  he  seeks  to  en- 
force it,  but  if  the  party  against  whom  the  claim 
exists  takes  the  initiative  and  aggressive,  and  seeks 
relief  when  he  is  not  being  sued,  the  only  terms  on 
which  the  Court  will  interpose  are  that  the  plaintiff 
pay  the  defendant  what  is  really  and  justly  due, 
deducting  the  usury.  Sporrer  v.  Eifler  et  al,^  1 
Heis.,    636;    Story's   Eq.    Jur.,    Sec.    301. 

But  in  this  case  the  defendant  not  only  answers, 
but  with  it,  and  as  a  part  of  it,  files  a  cross  bill 
setting  out  the  note  with  its  illegal  provisions,  and 
prays  for  its  enforcement.  The  cross  bill  being  a 
part  of  the  answer,  and  incorporated  with  it,  puts 
the  defendant  in  the  attitude  of  seeking  to  enforce 
the  note  in  its  illegal  •  shape.  Defendant  bank  can 
have  no  recovery,  except  it  is  entitled  to  such  re- 
covery on  the  instrument  in  its  original  illegal  shape, 
and  can  neither  reform  it  nor  have  a  recovery  upon 
the    original   consideration,    as   it   was   not  a   party   to 
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that  consideration.  Under  this  anomalous  condition, 
we  are  of  opinion  the  bank  cannot  recover  upon  the 
note  or  written  instrument,  because  of  its  illegality 
upon  its  face,  and  having,  by  its  cross  bill,  brought 
the  note  into  Court  seeking  its  enforcement  in  its 
illegal  shape,  complainant  has  a  right  to  have  .it 
declared  wholly  void  and  uncollectible.  This  results 
not  simply  out  of  mattera  divulged  in  the  answer, 
but  also  upon  the  active  effort  of  the  bank  to  en- 
force the  note  in  its  illegal  shape  by  its  cross  bill. 
The  illegality  appearing  on  the  face  of  the  instru- 
ment, no  recovery  can  ^>e  had  u{x)n  it  by  the  holder. 
B<iti/c  V.  Jfnnn,  10  Pickle,  22,  and  authorities  there 
cited.  Nor  can  any  be  had  upon  the  original  con- 
sideration by  complainant  bank  as  assignee  or  holder 
of  such  instrument,  because  no  such  claim  is  made, 
ami,  if  made,  would  not  !«  sustained  .in  favor  of  a 
mere  assignee  of  the  instrument  in  the  absence  of  an 
express  promise  to  the  assignee.  The  suit  involves 
the  written  instrument  alone,  and  that  being  illegal, 
it  must  be  so  declared  under  the  cross  bill.  OtL'ti- 
h''lm^r  V.  C'»>1\  10  Heis.,  SOU;  Bank  v.  Mann,  10 
Pickle,    22. 

We  think  the  proper  decree  in  the  case  is  to 
declare  the  note  illegal  and  void,  and  dismiss  the 
defendant's  cross  bill  seeking  to  enforce  it.  The 
bill  of  complainant  must  also  be  dismissed,  since  be 
has  not  made  out  his  ease  as  to  a  failure  of  the 
original  consideration.  The  costs  will  be  equally 
divided    between   complainant   and   defendants. 
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Jones    v.    Hunt. 

{NashvilU.      March    17,    1896.) 

1.  Wills.    Estate  vests  as  of  date  of  mill. 

The  devisees  take  equal,  several,  vested,  and  transmissible  inter- 
ests, as  of  date  of  the  will,  under  a  devise  made  to  the  children 
of  testator's  deceased  brothers  and  sisters,  who  '*  now  reside  in 
Louisiana,"  ''to  be  equally  divided  between  them,  share  and 
share  alike, ''  it  being  the  expressed  intention  of  the  testator  **  to 
give  each  one  of  said  children  an  equal  portion."  (Post,  pp, 
370-377,) 

Code  construed:  {  3035  (M.  &  V.).  §  3195  (T.  <fe.  S.). 

Cases  cited  and  approved:  Nichols  t\  Allen,  87  Tenn.,  131;  Perry 
17.  High,  3  Head,  350;  Cochreham  v,  Kirkpatrick,  1  Heis.,  327; 
Sharpe  v,  Allen,  5  Lea^  81;  Reeves  i;.  Reeves,  5  Lea,  655;  Dixon 
u  Cooper,  88  Tenn.,  177;  Darden  v,  Harrill,  10  Lea,  482;  Hot- 
tell  V,  Browder,  13  Lea,  677;  Thompson  v.  Gaut,  14  Lea,  313; 
IVaker  v,  Fraker,  6  Bax. ,  352. 

3.  Same.    Der^lsees  taken  per  capita^ 

And  under  such  testamentary  provision  the  devisees  take  per 
capiUL,  not  per  stirpes.     (Post,  PP'  371,  375,  376.) 

3.  Same.    Rules  of  constmction. 

The  Court  states  and  applies  several  rules  for  the  construction 
of  wills  in  this  opinion.     (Post,  pp.  371-377.) 


FROM      DAVIDSON. 


Appeal  from  Chancery  Court  of    Davidson    County. 
J.  C.    Bradford,    Sp.    Ch. 
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C    D.    Berry,    for    Compkinaat. 

Stokes  &  Stokes  and  Barthell  &  Keeble  for 
Defendants. 

Caldwell,  J.  On  the  — '■  day  of  December, 
1893,  Lucinda  Bedford  died  testate,  at  her  resi- 
dence in  Davidson  County,  Tennessee.  Her  will 
was  dated  and  executed  July  16,  1888.  The  exec- 
utor filed  the  bill  in  this  cause  for  a  construction  of 
"Item  Eleventh,"  which  is  as  follows:  "After  pay- 
ment by  my  executor  of  my  debts  and  the  legacies 
before  mentioned,  I  will,  devise,  and  bequeath  all 
the  rest  and  residue  of  my  estate,  including  gas 
stock,  money  in  bank,  and  bonds,  to  the  children  of 
my  deceased  sisters,  Kitty  Hunt  and  Margaret  Rob- 
ertson, and  the  children  of  my  deceased  brothers, 
Rob  Roy  Dyer  and  George  Dyer,  to  be  divided 
equally  between  them,  share  and  share  alike,  it  being 
my  intention  to  give  to  each  one  of  said  children 
an  equal  portion  of  said  residue.  Said  children  now 
reside  in   Ixiuisiana."      The  Chancellor  adjudged: 

"1.  That  it  was  the  intention  of  the  testatrix, 
under  the  aforesaid  eleventh  clause  of  her  will,  to 
give  the  residue  of  her  estate  to  a  designated  class — 
namely,  the  children  of  her  deceased  brothers  and 
sisters  living  at  the  time  of  her  death — to  the  ex- 
clusion of  the  descendants  of  any  one  or  more  of 
the  cla«s  who  might  have  died  previous  to  the  death 
of  the  testatrix,  but  including  any  one  or  more  of 
the  class    who    might    have    died    since    the  death   of 
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the  testatrix;  and  should  this  be  the  case, 
of  such  deceased  persoD,  who  died  since 
of  the  testatrix,  will  go  to  his  or  her  repi 
that  under  said  clause  in  said  will  only  tho 
living  at  the  time  of  the  death  of  thi 
are   entitled   to   share  in  the  property  therei 

<»  2.  That  the  children  of  Kitty  H 
garet  Robertson,  Rob  Roy  Dyer,  and  Ge 
take  each  an  equal  share  in  said  bequest, 
words,  said  children  do  not  take  ^r  s 
per  capita,  and  each  child  of  any  or 
brothers  and"  sisters  takes  ap  equal  share 
with    the  children  of    the  other   brothers   ani 

The  Court  of  Chancery  Appeals  affirmi 
cree  of    the  Chancellor. 

Grandchildren  of  Kitty  .Hunt  and  o 
Dyer,  whose  parents  (children  of  said  F 
and  George  Dyer)  died  between  the  date  ( 
and   the   death   of   the   testatrix,   have   appei 

A  will  takes  effect  from  the  death  of 
tor,  (Code  (M.  &  V.),  §  3035;  WichoU  v. 
Tenn.,  131;  Perry  v.  Jligh,  3  Head,  350; 
V.  Kirhpairick,  1  Heis. ,  327;  Sharpe  v. 
Lea,  81 ;  Beev&t  v.  Reev&t,  lb. ,  655 ;  F 
Wills  and  Ad.,  Sees.  26  and  28;  1  Jarman 
by  K.  &  T.,  602),  and  its  proyisions 
construed  as  relating  to  conditions  and  p 
existing,  unless  a  different  purpose  be  d 
clearly  indicated  by  the  will  itself.  If 
purpose  be  disclosed,    and  it  appear  that  tl 
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intended  tbe  objects  of  bis  bounty  to  be  reckoned 
from  the  execution  of  the  ttjII,  that  purpose  and 
intention  will  bo  controlling  in  ascertaining  who  those 
objects  were,  1  Roper  on  Legacies,  Sec.  30;  1  Jar- 
man,  591;  Redfield  on  Wills,  370-380;  S/iarj/e  v. 
All^n,    5   Lea,    81;  Jfoi-xe  v.   Mmim,    11    Allen,    36. 

Indeed,  the  true  intention  of  the  testator  is  al- 
ways the  first  and  paramount  matter  of  inquiry  in 
the  construction  of  every  will ;  and  when  that  inten- 
tion, whatever  it  may  be,  is  ascertained,  it  must 
prevail,  unless  contravened  by  some  rule  of  law  or  is 
contrary  to  sound  public  policy.  Smith  v.  Bell,  0 
Peters,  75;  VoUan  v.  Coltou,  127  U.  S.,  309,  310; 
Jlottell  V.  Browdei;  13  Lea,  677  ;  27u»t}j>80}i  v.  Gaut, 
14  Lea,  313;  Frak^r  v.  Fraker,  6  Bax.,  352;  3  Mil- 
liken's  Meigs'  Dig.,  Sec.  2740,  Subsecs.  1  and  2;  4 
Kent,  *535  and  *557  ;  2  Story's  Eq.  (10th  Ed.),  Sec. 
1074/;    Pritchard,   Sec.   384. 

The  last  author,  in  the  secttoD  just  cited,  quotes 
the  following  unique  language  from  Swinburne,  name- 
ly :  "It  is  written  that  the  will  or  meaning  of  the 
testator  is  the  queen  or  empress  of  the  testament, 
because  the  will  doth  rule  and  govern  the  testament, 
enlarge  and  restrain  it,  and  in  every  respect  moderate 
the  same,  and,  indeed,  is  the  very  efficient  cause 
thereof.  The  will,  therefore,  and  meaning  of  the 
testator  ought,  before  all  things,  to  be  sought  for 
diligently,  and,  being  found,  ought  to  be  observed 
faithfully." 

Another   general   and    imjwrtant   rule   is   that,    "in 
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construing  a  will,  the  words  and  expressions  used  are 
to  be  taken  in  their  ordinary,  proper,  and  grammat- 
ical sense,  unless  in  so  reading  them  in  connection 
with  the  entire  will,  or  upon  applying  them  to  the 
facts  of  the  case,  an  ambiguity  or  difficulty  of  con- 
struction arises,  in  which  case  the  primary  meaning 
of  the  woi'ds  may  be  modified,  extended,  or  abridged 
in  accordance  with  the  presumed  intention,  so  far  as 
to  remove  or  avoid  the  difficulty  or  ambiguity  in 
question,  but  no  further."  Pritchard,  Sec.  392;  Smith 
V.  Bell,  6  Pet,  68;  Colton  v.  Colton,  127  U.  S. 
309,   310. 

*'The  testator  is  presumed  to  have  used  words 
in  their  ordinary  sense,  unless  it  appears  from  the 
context  that  he  used  them  in  some  other  sense;  or, 
unless  by  a  reference  to  extrinsic  circumstances,  the 
use  of  the  words  in  their  ordinary  sense  would  ren- 
der the  provision  of  the  will  inoperative  or  insensi- 
ble (senseless).  Mirtcalt  v.  Carowj  7  Paige,  328." 
Parymr   v.  Edmondsan,  4   Heis.,   61. 

Reading  the  will  before  us  in  the  light  of  the 
foregoing  rules,  and  giving  the  language  of  the  tes- 
tatrix  its  primary  and  natural  meaning  (in  the  ab- 
sence of  anything  requiring  or  justifying  a  dijfferent 
rendering  thereof),  the  conclusion  is  forced  upon  our 
minds  that  she  intended  to  make,  and  in  fact  and 
law  did  make,  each  child  of  her  deceased  brothers 
and  sisters,  Rob  Roy  Dyer,  George  Dyer,  Kitty  Hunt, 
and  Margaret  Robertson,  living  at  the  date  of  the  will, 
an  equal   beneficiary   with   each  and  every  other  child 
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of  her  Baid  deceased  brothers  and  sisters,  then  living, 
in   the   residuum   of   her   estate. 

The  beneficiaries  are  particularized  as  "the  chil- 
dren" of  certain  deceased  brothers  and  sisters,  and 
individualized  as  '*each  one  of  said  children,"  and, 
finally,  it  is  declared,  as  a  present,  existing  fact 
that  " said  children  now  reside  in  Louisiana."  Thus, 
they  are  severally  referred  to  as  being  in  existence 
at  the  time  the  will  is  executed.  The  place  of  their 
then  abode  is  mentioned  by  the  use  of  a  verb  In 
the  present  tense,  and  an  adverb  denoting  present 
time — "now  reside." 

It  is  true  that  the  mere  place  of  their  residence 
is  of  no  great  moment  in  ascertaining  the  intention 
of  the  testatrix,  being  matter  of  description  only 
{Morxe  v.  Mason,  11  Allen,  36;  Smith  v.  Campbell, 
19  Ves.,  iOO),  but  that  their  then  residence  some- 
where was  mentioned  as  an  existing  fact,  as  an 
actual,  subsisting  thing  in  prcenenti,  is  a  matter  of 
controlling  importance.  It  shows,  beyond  doubt,  there 
being  no  conflicting  or  countervailing  word  or  expres- 
sion in  the  will,  that  all  the  particular  nephews  and 
nieces  so  designated  were  thought  of  and  provided 
for  as  persons  then  living,  and  that  each  and  every 
one  of  those  particular  nephews  and  nieces  then  living, 
was  in  the  mind  of  the  testatrix,  and  intended  to  be 
included  in  the   benefaction  given, 

Jarman  says:  "It  may  l>e  stated,  as  a  general  rule, 
that  whenever  a  testator  refers  to  an  actually  exist- 
ing   state    of    things,    his    language    is    referential     to 
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the  date  of  the  will,  and  not  to  h 
13  then  a  prospective  event.  Such, 
coQBtruction  of  the  word  'now,'  o 
pointing  at  present  time."  1  Jarmai 
to  6ame  effect,  1  Redfield,  370-38C 
Allen,   5    Lea,   81. 

Jarman  further  Bays,  in  the  same 
the  same  principle,  verbs  in  the  pi 
a  similar  effect  in  restricting  a  dev 
the  subjects  or  objects  existing  at 
will,  though  in  some  of  the  cases  c 
tance  appears  to  have  been  manifea 
this  principle,  where  its  effect  would 
to  narrow  the  scope  of  the  will,  1 
who  might  be  presumed  to  Ije  ini 
the   testator's   bounty."     1    Jarman, 

The  word  "now,"  as  here  used, 
to  the  date  of  the  will,  and,  in  com 
parts  of  the  item,  fixes  that  as  the 
the  number  of  original  beneficiaries 
to  be  reckoned  and  ascertainett. 
office  is,  as  we  think,  to  blot  it  fr 
gether. 

The  gift,  then,  was  to  all  the  p 
and  nieces  living  at  that  time,  and  it 
by  them  equally,  and  without  distinc 
limitation.  The  purpose  that  it  shoi 
and  shared  is  emphasized  by  the  c 
"it  being  my  intention  to  give  to 
children   an   equal    portion    of   said    r 
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No  room  was  left  for  fluctuation  io  the  number 
of  original  beneficiaries.  "E^h  one  of  said  chidren^' 
living  at  the  date  of  the  will  took  an  equal,  several, 
vested,  and  traosmissible  intereBt,  and  the  aggregate 
□umber  of  such  interests  was  the  same  as  the  num- 
ber of  such  children.  The  interest  or  share  of  any 
one  of  them  who  may  have  died  between  that  time 
and  the  death  of  the  testatrix,  "leaving  issue"  alive 
at  the  latter  date,  passed  to  such  surviving  issue  under 
the  provisions  of  §  3036  of  the  Code  by  Milliken  & 
Vertrees,  Dixon  v.  Cooper,  88  Tenn.,  177;  Dardnn 
V.    Harr'dl,    10    Lea,  422. 

We  have  instituted  no  comparison,  in  this  opinion, 
between  the  language  of  the  will  under  consideration 
and  that  of  any  one  of  the  wills  construed  in  our 
numerous  adjudged  cases,  because  there  is,  in  no  in- 
stance, sufficient  similarity  to  render  such  comparison 
of  any  advantage  in  ascertaining  the  intention  of  the 
present  testatrix. 

It  has  been  well  observed  that  Courts  "are  not 
much  assisted "  in  the  construction  of  wills  "by  a 
reference  to  cases,  unless  the  will  or  the  words  used 
are  very  similar,"  and  that,  in  the  absence  of  such 
similarity,  cases  "are  more  likely  to  mislead  than  to 
assist  in  coming  to  a  correct  conclusion."  Stewart 
V.  Jmm,  5  Jur.  N.  S.,  229  (S.  C,  3  DeG.  &.  J., 
532,   cited    in   Sec.    1074^,   2    Story's    Eq.). 

In  the  course  of  the  opinion  in  Smith  v.  Bell, 
Chief  Justice  Marshall  remarked:  "It  has  been  said 
truly    (3    Wils. ,    142}   that    cases   on    wills    may   guide 
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erected  gates  at  the  places  designated  by  said  Pillow^ 
as  agreed  upon  between  them;  that  said  Pillow  re- 
quired of  defendant  that  be  sbould  keep  in  repair 
the  gates  so  erected,  and  promised  to  give  him  a 
deed  to  that  part  of  the  right  of  way  used  exclu- 
sively by  him.  Defendant  further  a  vers  tbat  he 
used  said  right  uninterruptedly  during  the  life  of 
said  Pillow,  without  objection  or  restraint  from  the 
latter. 

The  Chancellor,  upon  final  bearing,  decreed  that 
Mayberry  had  no  right  of  way  over  complainants' 
lands,  and'  made  the  injunction  perpetual.  The  de- 
fendant appealed,  and  the  Court  of  Chancery  Appeals 
affirmed  the  decree  of  the  Chancellor.  The  cause  in 
now  before  this  Court  upon  the  appeal  of  defendant.. 
The  Court  of  Chancery  Appeals  in  its  findings  stateti, 
viz. :  "  We  find  that  it  is  a  road  running  from 
Mayberry's  farm  on  the  north  through  the  Pillow 
farm  to  the  turnpike  on  the  south,  some  three  hun- 
dred and  fifty  yards,  a  part  of  the  road,  some  one 
hundred  and  seventy-five  yards,  being  one  that  said 
Pillow  had  laid  out  for  his  own  use,  and  which  is 
used  by  the  complainants  for  their  own  use  and 
convenience,  and  a  part  of  the  road  was  ojiened  out 
by  said  Pillow  in  his  lifetime  for  the  use  and  l>en- 
efit  of  the  defendant,  Mayberry;  that  said  Pillow 
had  said  road  opened  and  laid  out,  and  had  it  fenced 
off,  furnishing  part  of  the  material  and  having  part 
of  the  work  done  in  so  fencing  it,  and  that  dc 
fentlant,     Mayiierry,     furnished    part    of    the    material 
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created  by  a.  parol  liceose,  and  that  while  the  Court 
was  satistied  that  it  was  Pillow's  inteDtion  that  the 
defendant  should  have  this  right  of  way  as  long  as 
he  lived,  yet  there  has  been  a  failure  to  comply 
with  the  requirements  of  the  law  which  would  pro- 
tect the  defendant  in  this  right  of  way,"  and  the 
decree   of   the   Chancellor    was   therefore   affirmed. 

We  think  the  decree  of  the  Court  of  Chancery 
Appeals  is  in  entire  accord  with  our  authorities  on 
this  subject.  It  has  been  held  b}'  this  Court  that 
an  easement  in  land,  though  an  incorporeal  right,  is 
a  hereditament^an  interest  in  land — and  a  verbal 
contract  for  this  right  is  void  tinder  the  statute  of 
frauds.  FerreU  v.  Ferrell,  1  Bax.,  329;  JVunnef/i/ 
v.    Southern   Iron    Co.,    94    Tenn.,    413. 

An  easement  implies  an  interest  in  the  land,  which 
can  only  1)6  created  by  grant  or,  constructively,  by- 
its  equivalent  prescription.  In  the  absence  of  a 
grant  or  deed,  it  is  settled  that  such  a  right  can 
only  be  acquired  by  an  uninterrupted  user  by  the 
acquiesence  of  the  owner  for  a  i^riod  of  twenty 
years  under  an  adverse  claim  of  right.  Ferrdl  v. 
Ferr-M,    1    Bax.,    329. 

It  is  very  strenuously  insisted,  however,  that  this 
case  falls  within  the  principle  laid  down  in  the  case  of 
Heiekell  v.  C(M,  11  Heis.,  638,  in  which  it  was  held 
that  verl>al  permission  to  erect  and  use  a  mi II dam 
upon  another's  land,  coupled  with  more  than  seven 
years  continuous  and  adverse  holding,  is  a  good 
defense  to  the  suit  for  the  possession   of    the  prem- 
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I>ut  a  fuir  compensation  on  his  part  for  the  use  of 
;h©  road.  So  far  as  we  can  see,"  continues  the 
I>>urt,  "the  building  of  the  fences  and  the  hanging 
jf  the  gates  would  be  as  much  for  the  defendant's 
>enefit  as  for  Pillow's;  at  least  we  are  bound  to 
»Dclu<le  there  is  no  proof  of  any  substantial  ex- 
lenditure  on  his  part  induced  by  the  action  of 
[^llow  which  could  estop  biin  or  those  claiming 
mder   him." 

It  was  also  assigned  as  error  that  defendant  was 
lot  allowed  by  the  Chancellor  to  amend  his  answer 
o  as  to  present  a  formal  plea  of  the  statute  of 
imitations  of  seven  years.  As  we  have  held  that 
his  statute  would  not  have  protected  the  defendant, 
here  was  no  error  on  the  part  of  the  Chancellor 
n  refusing  to  allow  it  to  be  pleaded  by  amendment. 

Affirmed. 
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State   v.    Railroad. 

{Nashville.      March   19,    1896.) 

1.  Railroad  Taicatios.    Disti-Oxtliihlc  projierti/. 
State,  county,  municipal,  and  railroad  bonds,  the  property  of  a 

railroad  company,  are  asseaaable  tor  taxation  as  its  "  distribu- 
table.'' not  as  its  "  localized,"  propertj',  under  Acts  1882.  Ch. 
10  (2d  Ei,  Ses.),  \vhloh  defines  and  distinguishes  the  "dis- 
tributable"  and  "localized  "  properties  of  railroads,  and  pre- 
scribes the  methods  for  their  respective  assessments.  (Post, 
pp.  386-3Sa.) 

Acts  construed:  Acts  1883,  Ch.  16  (3d  Ex.  Ses.). 

Code  construed;  ||  686-689,  692,  691,  695  (M.  &  V.). 

3,  (Saxe.    CoinptroUer  ig  back  fvigeaanr  of  omitted  difitrihutuhlepTXtperly. 

The  State  Comptroller,  as  the  collector  of  taxes  laid  upon  the 
distributable  property  of  railroads,  alone  had  the  power  to 
back  assess  such  property  for  taxation,  when  omitted  from 
original  assessment  for  state,  county,  and  municipal  purposes, 
and  to  certify  the  bade  assessments  thus  made  for  the  years 
1893.  1893,  and  1894.  The  back  assessment  of  the  distributable 
property  of  a  railroad  for  said  years,  by  a  County  Trustee,  is 
unauthorized  and  void.     {Pmt,  pp.  3S2-406.) 

Acts  construed:  Acts  1882,  Ch.  16  (2d  Ex,  Ses.);  Acts  IST.'i,  Ch. 
78,  Sec  9;  Acts  1879.  Ch.  79;  Acts  1887,  Ch.  1;  Acts  1883,  Ch.  181. 

Code  construed:  U  663,  664.  687,  700,  701,  704,  705  (M.  &  V.). 

Cases  cited  and  approved:  State  v.  Railroad,  14  Lea,  00;  Franklin 
County  1'.  Railroad,  12  Lea,  S39. 

Cited  and  distiugnished:  Railroad  v.  Lauderdale  County,  16  Lea. 
088-693;  Shelby  County  v.  Railroad,  16  Lea,  401;  Railroad  v. 
State,  8  Heis.,  663. 

3.  Same.     Back  OMoitjnenU  of  diutritutoble  property  jiot  wUhin  Acts 

1899.  Ch.  B6,  Sec.  26. 
Back  assessmeuts  of  omitted  distributable  property  o(  railroads 
are  not  within  the  contemplation  of  Acts  1889,  Ch.  96,  Sec.  36, 
3S— 12  p 
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empowering  certaio  officers  therein  eiinmerat«d  to  bock  as 
property  omitted  or  inadequately  assessed,     {Post,  pp.  406- 

Act  constrtted:  Acts,  1880,  Ch.  96. 

Ca6ecited:GrundyCountyii.TenQ.  C.,I.  AR.  B.Co.,  »4Tenn., 


FHOM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Tuos.    H.    Malone,    Ch. 

Attorney-general  Pickle  and  Crutchfield  & 
BvBNES  for   Stat«. 

Tillman  &  Tillman  for   Bailroad. 

Caldwell,  J.  In  October,  1895,  the  State  of 
TenneBsee  and  the  county  of  Davidson  jointly  filed 
the  bill  in  thia  cause  against  the  Nashville  &  Decatur 
Railroad  Company  to  recover  from  it  about  $7,500 
of  back  taxes,  alleged  to  be  due  to  the  complain- 
ants,  respectively,  in   the  proportion  stated  in  the  bill. 

Complainants  alleged,  in  substance,  that  the  de- 
fendant was  "a  corporation  duly  chartered,  organ- 
ized, and  existing  under  and  by  virtue  of  the  laws' 
of  the  State  of  Tennessee,"  by  and  in  the  corpo- 
rate name  of  the  Nashville  &  Decatur  Railroad  Com- 
pany, "and  having  its  principal  office  or  place  of 
business  at  Nashville,  Tennessee,"  in  the  county  of 
Davidson;    that   it   had   for   years    held    and    owned   a 
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large  amount  of  valuable  interest-bearing  bonds — Stat 
county,  municipal,  and  railroad — on  which  it  hi 
paid  no  taxes  whatever  for  the  years  1892,  189 
and  1894;  that  said  bonds,  aggregating  in  vali 
*351,500  in  1892,  $299,100  in  1893,  and  $343,8( 
in  1894,  were  entirely  omitted  from  all  assessmen 
for  taxation  made  in  those  years,  in  consequence 
which  the  Trustee  of  Davidson  County  back  assess* 
them,  in  June,  1895,  for  State  and  county  tax 
for  the  three  preceding  years,  and  that  the  defen 
ant  had  wrongfully  failed  and  refused  to  pay  t! 
t^xes  BO  assessed  against  it,  thereby  making  tb 
suit  necessary. 

The  defendant  demurred  to  the  bill,  and  for  can 
of  demurrer  said  that  the  County  Trustee  had  "i 
power  or  jurisdiction ' '  to  assess  said  bonds,  ai 
that  the  assessments  made  by  him  were,  therefot 
inoperative  and  of  no  avail  whatever.  The  demnrr 
was  sustained,  and  the  bill  dismissed.  Complainar 
appealed. 

The  correctness  or  incorrectness  of  the  Cbancelloi 
decree  is  to  be  determined,  mainly,  by  a  constructii 
of   certain    parts   of   a   special    statute    relating   to   t 
valuation    and    assessment    of    property    belonging 
railroad     companies   owning   or   operating    railroads 
this   State.     That   statute   is   as   follows: 

"Sectiom  1.  Se  it  enacted  by  the  General  Aase) 
hly  of  tlie  State  of  Tennessee,  That  all  of  the  pro 
erty,  hereinafter  termed  distributable  property,  of  i 
the  railroad  companies  owning  or  operating  railroa 
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D  this  IState,  Ehall  continue,  aa  heretofore,  to  be  &s- 
eB&ed  for  the  purposes  of  State,  county,  and  niani- 
:i{ml  taxation  by  the  railroad  tax  assessor  for  the 
itate  at  large,  appointed  by  the  Governor.  And  all 
ither  property,  real,  pergonal,  and  mixed,  of  said 
silroad,  hereinafter  termed  localized  pro])erty,  shall 
»e  assessed  for  all  taxes — State,  county,  and  niunici- 
lal — by  the  County  Assessor  and  the  Assessors  of 
nunicipal  corporations,  under  whose  charter  they  have 
he  right  to  assess  property  for  taxation.  Assess - 
uents  of  railroad  property  shall  be  made  in  the 
aanner  prescribed  by  this  Act  and  the  Acts  amended 
ly  it,  except  in  so  far  as  the  amended  Acts  have 
leen  declared  unconstitutional    by  the  Supreme  Court. 

"Sec.  2.  Be  it  further  eiuicted.  That  the  roadbed 
if  a  railroad  shall  include  all  side  tracks,  switches, 
iridges,  and  trestles,  and  the  ties,  rails,  and  fasten- 
ngs,  and  superstructure  of  every  kind, 

"Sec.  3.  Be  it  further  enacted-.  That  the  roadbed, 
oiling  stock,  franchise,  choses  in  action,  and  personal 
iroperty  of  a  railroad  company  having  no  actual  eiiv.x, 
hall  be  known  as  its  distributable  property,  and 
hall  be  valued  by  said  Assessors  separate  from  the 
ither  property  of  the  company;  and,  after  having 
scertained  the  total  value  of  such  distributable  prop- 
rty,  wheresoever  situated,  whether  within  or  without 
he  State,  and,  after  having  deducted  from  its  ^-alue 
me  thousand  dollai's,  they  shall  divide  the  remainder 
ly  the  number  of  miles  in  the  entire  length  of  the 
cad,   and   the    result    shall   be   the    value   per   mile   of 
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such  distributable  property  of  such  company  for  the 
purpose  of  taxation;  and  the  value  per  mile  of  such 
distributable  property,  as  so  ascertained,  shall  be  mul- 
tiplied by  the  number  of  miles  in  the  Slate,  and 
the  product  thereof  shall  be  the  sum  to  be  taxed 
to  such  company  upon  such  distributable  property 
for  State  purposes;  and  the  value  per  mile,  as  so  as- 
certained, shall  be  multiplied  by  the  number  of  miles, 
or  fractions  thereof,  in  each  county  and  incorporated 
city  or  town  through  which  the  road  passes,  and  the 
products  shall  be  the  sums  to  be  taxed  upon  such 
distributable  property  by  said  counties,  towns,  and 
cities,    respectively. 

"Sec.  4.  Be  it  further  endcted^  That  the  depot 
buildings,  yards,  grounds,  and  other  property — real, 
personal,  and  mixed — having  an  actual  sitiiSj  shall  be 
known  as  the  localized  property  of  such  railroad, 
and  shall  be  valued  by  the  County  Assessors  and 
City  Assessors  of  the  several  districts  and  wards  in 
which  such  property  is  situated  in  the  same  manner 
and  upon  the  same  principles  that  govern  the  assess- 
ment of  similar  property  owned  by  individuals,  and 
it  shall  be  valued  by  said  County  Assessors  and 'City 
Assessors  in  the  respective  counties,  towns,  and  cities 
in  which  it  is  located.  The  State  shall  be  entitled 
to  a  tax  upon  all  such  localized  property;  the  coun- 
ties, towns,  and  cities  shall  be  entitled  to  a  tax  upon 
the  value  of  all  such  localized  property  as  is  situ- 
ated  within   their   respective   limits. 

'  ^  Sec.   6    Be  it  further  en/xcted^  That  the  cash  value 
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of  the  individual  Bbsres  shall  not  be  deducted  from 
any  of  said  valuation,  nor  shall  any  railroad  company 
have  any  exemption  except  one  thousand  dollars,  it 
being  the  exemption  allowed  to  the  other  taxpayers 
of   the    State. 

"Sec.  6.  Be  it  further  enacted,  That  all  valuations 
or  assessments  which  may  have  been  made  by  Countj-, 
District,  or  Ward  Assessor  for  the  year  1882,  shall  be 
superceded  by  the  assessment  herein  provided  for. 
And  the  Chairmen  or  Judges  of  the  several  Count)- 
CourU  shall  cause  the  localized  property  to  be  assessed 
by  the  District  and  Ward  Assessors  appointed  for  the 
present  year,  or  others  appointed  by  the  Chairman 
or  Judge  in  place  of  any  when  vacancies  have  oc- 
curred. And  in  cases  in  which  there  shall  be  a  fail- 
ure to  assess  such  propeily  under  this  Act,  it  shall  be 
assessed  by  the  Trustee  or  tax  collector,  as  'in  other 
cases  of  omission.  Assessments  to  be  made  by  .the 
County  Assessors,  under  this  Act,  shall  be'  made  by 
the  Assessor,  and  act«d  on  by  the  Board  of  Equali- 
zation, by  the  first  Monday  in  June,  18S2,  or  as  soon 
thereafter   as   practicable. 

''Sec.  7.  Be  it  further  eiiacted.  That  it  shall  be 
the  duty  of  the  clerk  of  the  County  Court  of  each 
county  wherein  the  assessors  of  any  district  or  ward 
shall  have  made  assessments  of  any  localized  prop- 
erty of  any  railroad  company,  as  herein  I  jef ore  pro- 
vided, to  make  out  and  forward  to  the  Comptroller, 
on  or  before  the  first  day  of  May  in  each  year,  a 
full   and   complete    schedule   and   a   list   of   such    local- 
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ized  property  so  assessed  by  such  District  or  Ward 
Assessors,  and  these  lists  and  schedules  shall  be  sub- 
mitted by  the  Comptroller  to  the  State  board  of 
railroad  tax  assessors  for  the  State  at  large,  to- 
gether with  the  reports  filed  by  the  railroad  com- 
panies. 

*'Sec.  8:  Be  it  further  enacted^  That  this  Act 
take  effect  from  and  after  its  passage,  the  public 
welfare  requiring '  it. "  Acts  1882  (2d  Ex.  Ses.), 
Ch.    16. 

Most  of  the  important  provisions  of  this  statute 
were  carried  into  the  Code  (M.  &  V.)  at  §§  686, 
687,  688,  692,  694,  and  695.  The  first  section 
of  the  Act,  Code,  §  686,  divides  all  property  of 
railroad  companies  owning  or  operating  railroads  in 
this  State  into  two  classes,  designated  as  <' distrib- 
utable property"  and  ^ localized  property,"  and  re- 
quires that  all  property  of  the  former  class  shall  be 
assessed  for  State,  county,  and  municipal  taxation 
by  the  railroad  tax  assessors  for  the  State  at  large, 
and  that  all  property  of  the  latter  class  shall  be 
assessed  for  State  and  county  taxation  by  County 
Assessors,  and  for  municipal  taxation  by  Municipal 
Assessors.  Hence,  if  the  bonds  referred  to  in  the 
bill  are  *' distributable  property,"  they  were  subject 
to  original  assessment,  with  other  property  of  that 
class,  by  the  railroad  tax  assessors  for  the  State  at 
large,  and  not  by  County  or  Municipal  Assessors; 
and,  on  the  other  hand,  if  they  are  '*  localized  prop- 
erty,"  they  were  subject   to   original  assessment,   with 
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other  proi>erty  of  that  claBs,  by  County  anJ  Muni- 
cipal  As.seiisor»   alone. 

The  third  section  of  the  Act  provides  that  "the 
roadlted,  rolling  Btock,  franchise,  chose s  in  action, 
and  persona)  pi-operty  having  do  actual  Kifiui  ehall 
constitute  "distributable  property;"'  and  the  fourth 
section  provides  that  "the  depot  buildings,  yards, 
grounds,  and  other  property — reial,  {lersonal,  and 
mixed — having  an  actual  situs''''  shall  constitute  "local- 
ized   property," 

The  bonds  in  question  fall  under  the  head  of 
"choses  in  action,"  and,  by  express  provision  of 
law,  constitute  a  part  of  defendant's  "distributable 
proiierty,"  and  were,  therefore,  subject  to  original 
assessment  by  the  railroad  tax  assessors  for  the  State 
at  large,  and  by  no  one  else.  By  whom  were  they 
assessable  for  back  taxes  if  omitted,  as  alleged  in 
the  bill,  from  the  original  assessments  for  the  three 
years    nanietl  ? 

The  sixth  section  of  the  Act  requires  that  "  lo- 
calized property,"  which  has  not  been  assessed  origi- 
nally, shall  be  back  assessed  by  the  Trustee  or  tax 
collector  of  the  county  or  municipality  in  which  it 
is  situated.  Rut  the  Act  is  silent  as  to  the  back 
as.sessnient  of  "distributable  proj>©rty,"  and  no  cx- 
jirec^s  provision  for  the  back  assesssment  of  that  class 
of  property,  by  name,  is  foimd  in  any  other  statute. 
Nevertheless,  It  seems  clear  that  the  duty  of  back 
assessing  such  pro|)erty,  when  omitted  from  original 
assessments,     is     devolved     ujHjn     the     Comptroller     by 
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the  assessments  considered  in  the  case  just  cited  were 
for  years  (1872-74),  anterior  to  the  passage  of  the 
first  siJecial  iaw  (Ch.  7S,  Acta  18751  for  the  sepa- 
rate assessment  of  railroad  property;  and  therefore 
that  what  the  Court  there  said  was  not  necessarily 
a  decision,  in  the  highest  sense,  as  to  the  authority 
of  the  Coniptrollor  to  back  assess  such  property  for 
years  subsequent  to  the  enactment  of  that  special 
law.  That  is  to  say,  the  question  of  his  authority 
in  the  latter  aspect,  though  obviously  embraced  in 
and  covered  by  the  reasoning  of  the  Court,  did  not 
arise  directly  upon  the  facts  of  the  case,  and  was 
not  separately  discussed  in  the  opinion.  It  b  not 
perceived,  though,  how  the  Comptroller's  power  to 
back  assess  such  property  could  be  less  for  years 
after  the  passage  of  that  law  than  for  years  prior 
thereto.  Indeed,  if  there  were  any  difference,  it 
would  seem  to  be  in  favor  of  his  greater  power  in 
the  latter  case;  for,  as  a  jiart  of  the  special  sys- 
tem of  railroad  taxation  inaugurated  by  that  law, 
be  was,  for  the  first  time,  made  the  original  col- 
lector of  the  State's  jiart  of  the  taxes  on  all  rail- 
road property.  Acts  1875,  Ch.  78,  Sec.  8;  Code, 
gS704,  705. 

Since  the  division  of  railroad  property  into  two 
classes  by  Sec.  1 ,  Ch.  16  (2d  Ex.  Ses, ),  Acts 
1S82,  the  Comptroller  has  been  the  original  collector 
of  the  State's  part  of  taxes  laid  on  "distributable 
property"  only;  and  County  Trustees  have  been  col- 
lectors,   in    the    first    instance,     of    State    and    county 
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taxes  on  "localized  property."  It  is  now  the  duty 
of  County  Trustees  to  collect  and  pay  to  the  Comp- 
troller the  State's  part  of  all  the  taxes  on  the  latter 
class  of  property,  just  as  it  was  the  duty  of  county 
tax  collectors  prior  to  the  aforesaid  Act  of  1875 
to  collect  and  pay  to  him  the  State's  part  of  all 
taxes  laid  on  all  railroad  and  other  property  under 
general  assessment  and  revenue  statutes  then  existing. 
In  making  original  assessments,  the  railroad  tax 
assessors  for  the  State  at  large  are  required  to  as- 
certain the  value  of  all  the  "distributable  property" 
of  each  and  every  railroad  company  owning  or 
operating  a  railroad  in  this  State  ^  ^  separate  from 
the  other  property  of  the  company;  and,  after  hav- 
ing ascertained  the  total  value  of  such  distributable 
property,  wheresoever  situated,  whether  within  or 
without  the  State,  and  after  having  deducted  from 
its  value  one  thousand  dollars,  they  shall  divide  the 
remainder  by  the  number  of  miles  in  the  entire 
length  of  the  road,  and  the  result  shall  be  the  value 
per  mile  of  such  distributable  property  of  such  com- 
pany for  the  purpose  of  taxation;  and  the  value  per 
mile  of  such  distributable  property,  as  so  ascertained, 
shall  be  multiplied  by  the  number  of  miles  in  the 
State,  and  the  product  thereof  shall  be  the  sum  to 
be  taxed  to  such  company  upon  such  distributable 
])roperty  for  State  purposes;  and  the  value  per  mile, 
as  so  ascertained,  shall  be  multiplied  by  the  number 
of  miles,  or  fractions  thereof,  in  each  county  and 
incorporated    town    or    city    through   which    the    road 
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passes,  and  the  product  shall  be  the  sum  to  be 
taxed  upon  such  distributable  property  by  said  coun- 
ties, towns,  and  cities,  respectively."  Acts  18S2 
(2d   Ex.    Ses.),    Ch.    16,    Sec.    3;    Code,    §687. 

After  all  that  has  been  done  by  the  railroad  tax 
assessors  for  the  State  at  large,  and  the  tinal  valu- 
ation has  been  determined  by  the  "Board  of  Ex- 
aminers" (Code,  §§700  and  701),  "the  Uoniptroller 
shall  ascertain  the  amount  of  taxes  due  the  State 
from  each  (comiwiny),  and  notify  the  company  of 
the  same,  by  letter  or  otherwise;  and  he  shall  cer- 
tify to  the  County  Court  Clerk  of  each  county  in 
which  a  railroad'  line  lies,  the  amount  to  be  taxed 
in  said  counties,  respectively,  for  county  purposes; 
and  likewise  to  the  Mayor  of  any  incorporated  town, 
the  amount  to  be  taxed  by  such  town;  and  the 
County  Court  Clerk  shall  enter  the  same  upon  the 
collector's  books,  specifying  the  amount  of  taxes  lo 
be  collected."  Acts  1875,  Ch.  78,  Sec.  6;  Code, 
§703. 

A\'hen  the  Comptroller  comes  to  discbarge  the  im- 
perative duty  of  back  assessing  omitted  "distributa- 
ble property "  for  purposes  of  State  taxation,  he 
must,  as  far  as  may  be  necessary  in  view  of  the 
nature  of  the  item  or  items  omitted  and  to  l)e  back 
assessed,  pursue  the  same  statutory  rules  prescribed 
for  the  ascertainment  of  value  in  original  assessments 
by  the  railroad  tax  assessors  for  the  State  at  large; 
and,  in  so  making  a  back  assessment  for  the  State, 
he  must,    of  necessity,    ascertain  the    greater   part,    if 
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has  any  authority  or  power  to  back  assess  omittei:! 
**digtribiitable  pro[)erty "  for  State  or  county  or 
municipal   taxation. 

It  might  be  plausibly  said  that  the  County  Trus- 
tee and  municipal  tax  collectors,  respectively,  have 
authority  to  back  assess  otuitted  distributable  prop- 
erty for  the  purposes  of  county  and  municipal  taxa- 
tion,  by  virtue  of  the  general  statutes  hereinbefore 
referred  to  (Acts  1879,  Ch.  79,  Sec.  1;  Acts  1883, 
Cb-  181,  Sec.  1;  Code,  gg663,  G6i),  wherein  it  is 
provided  that  "all  collectors  of  taxes"  on  any  par- 
ticular property  are  constituted  Assessors  to  assess 
such  of  that  property  as  may  not  have  been  included 
in  the  original  assessment;  but  that  the  conferring 
of  authority  to  back  assess  distributable  railroad 
property  for  any  purpose  upon  those  officers  was  not 
in  the  legislative  contemplation  when  that  broad  pro- 
vision was  made  seems  manifest,  when  it  is  consid- 
ered that  the  peculiar  and  imperative  rules  laid  down 
in  Sec.  3,  Cb.  16  (2d  Ex.  Ses.),  Acta  1882 
(Code,  g  687),  for  the  assessment  of  such  property, 
are  wholly  impracticable  for  such  officers.  It  should 
not  be  inferred  from  the  mere  generality  of  the 
language  used  that  the  Legislature  intended  to  take 
those  local  functionaries  out  of  their  usual  fields  of 
labor,  and  impose  upon  tbem  the  unusual,  burden- 
some, and  expensive  duty  of  ascertaining  all  the 
facts  and  performing  all  tbe  services  necessary  to  a 
correct  valuation  of  distributable  railroad  property  of 
every     kind     and      character,      wheresoever     situat«il, 
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whether  in  this  State  or  elsewhere,  and  of  making 
apportionment  and  subapportionments  of  that  valua- 
tion, according  to  mileage,  so  as  to  learn  the  amount 
to  be  back  assessed  by  them  respectively.  Espe- 
cially would  this  inference  not  be  indulged,  when  it 
is  obvious  that  the  Comptroller,  whose  duty  to  back 
assess  this  class  of  property  for  the  State  is  beyond 
doubt  or  debate,  may  certify  the  requisite  facts  with- 
out any  expense  or  trouble  to  the  counties  or  mu- 
nicipalities interested  therein,  and  without  additional 
expense  to  the  State,  and  when  it  is  further  con- 
sidered that  each  of  them  would  have  its  propor- 
tionate share  of  the  same  valuation,  if  made  by  the 
Comptroller,  and  that  there  would  likely  be  as  many 
different  valuations  as  there  might  be  different  coun- 
ties and  municipalities  concerned,  if  each  of  them 
were  left  to  make  its  own  investigation  and  back 
assessment. 

The  assessed  value  must  be  apportioned  the  same 
in  back  assessments  as  in  original  assessments,  and 
that,  too,  whether  the  omission  and  back  assessment 
be  of  one  single  item  or  kind  of  ''distributable 
property"  or  of  many  items  and  kinds.  In  no 
case  can  any  county  or  municipality  rightly  collect 
taxes  on  more  than  its  proportionate  part  of  the 
assessed  value,  whether  that  value  be  of  the  whole 
or   of   a   part   of   the   property. 

In  1881  the  County  Trustee  of  Franklin  County, 
as  tax  collector  thereof,  back  assessed  ''thirty -four 
miles    of    the    Nashville,     Chattanooga    &    St.     Louis 
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Railroad  lying  in  Franklin  County"  for  county  taxes 
for  the  years  1875  to  1881,  inclusive.  The  assess- 
ments for  all  the  years  were  held  to  be  bad,  the 
reason  assigned  for  the  invalidity  of  those  made  for 
1875  to  1879,  inclusive,  being  that  the  Trustee  was 
not  in  office  during  those  years,  and  that  assignefl 
for  the  invalidity  of  those  made  for  1880  and  1881 
lieing  that  the  same  property  had  been  assessed  fur 
those  years  by  the  railroad  tax  assessors.  That  he 
would  have  had  authority  to  back  assess  the  prop- 
erty in  question  for  the  years  he  was  in  office,  if 
it  had  been  omitted  from  original  assessment,  seems 
to  have  been  taken  for  granted  by  counsel  and  by 
the  Court,  although  nothing  is  said  on  the  subject, 
and  the  question  did  not  arise.  Franklin  Cmmty  v. 
Railroad    Company,    12    Lea,    521. 

In  the  course  of  the  opinion  in  this  case  the 
Court  said:  "The  assessable  value  for  taxation  of  a 
railroad  track  can  only  be  determined  by  looking  to 
the  elements  on  which  the  financial  condition  of  the 
company  depends,  its  traffic,  as  evidenced  by  the 
rolling  stock,  and  gross  earnings  in  connection  with 
its  capital  stock.  No  local  estimate  of  the  fraction 
in  one  county,  of  a  railroad  track  running  through 
several  counties,  can  be  based  upon  sufficient  data 
to  make  it  reliable,  unless,  indeed,  the  local  Assessors 
are  furnished  with  the  means  of  estimating  the  whole 
road.  It  would  be  guesswork,  as  the  County  Trustee 
fairly  concedes  his  estimate  of  ^40,000  a  mile  to 
have   been    in    the    case    before    us,    or    a   vague    ap- 
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bad  been  projected  from  Paducah,  Ky.,  to  Memphis, 
TenD.,  so  as  to  run  through  Lauderdale  and  other 
counties  of  this  Stat«.  On  the  tenth  of  January, 
1882,  when  all  kinds  of  nonexempt  proj»erty  in  the 
State  became  subject  to  assesoment  for  taxation  for 
that  year,  the  road  had  been  completed,  "in  part, 
at  both  ends, '  ^  with  ' '  an  intermediate  unfinished 
gap,"  extending  through  Lauderdale  County.  Rights 
of  way  had  been  obtained  "from  a  large  number 
of  property  owners  along  the  line "  in  that  county, 
"a  considerable  part  of  the  roadbed"  had  been 
graded,  and  "a  few  hundred  cross-ties  scattered 
through  the  county."  The  question  was  as  to  the 
back  assessment  of  the  company's  property  then  in 
Lauderdale  County.  The  Court  said:  "The  railroad 
assessoi's  omitted  to  assess  the  property  and  fran- 
chises of  the  railroad  compiany  in  the  county  of 
Lauderdale  for  the  year  1882.  In  December,  1882, 
the  Trustee  of  the  county,  who  was  the  collector  of 
county  taxes  for  that  year,  undertook  to  supply  the 
omission,  and  assessed  the  franchises  and  property 
of  the  Chesapeake,  Ohio  &  Southwestern  Railroad 
Company  in  Lauderdale  County,  under  the  Act  of 
1879,  Chapter  79,  and  subsequent  Acts  amendatory 
thereof,  at  $130,000.  The  company  disputed  the 
assessment,  and  had  a  revaluation  before  the  Chair- 
man of  the  County  Court,  who  reduced  the  assess- 
ment to  $120,000.  By  the  Acts  of  1879  and  1883, 
all  collectors  of  taxes  are  made  assessors  of  property 
for    taxation   which    has   been   omitted,   for   any   cause, 
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to  be  taxed  by  the  regular  Assessors,  aod  the  Tnisb 
of  a  county  is  the  collector  of  taxes  for  the  count; 
within  the  meaning  of  the  Acts.  State  v.  Sal/rue. 
Co.,  li  Lea,  56;  J'rankh'n  County  v.  Railroad  C 
12  Lea,  521.  And  the  Act  of  1882,  Chapter  J 
(Spec.  Ses.),  expressly  names  him  as  the  proper  a 
sessor    of   omitted   property."       16    Lea,    689-692. 

The  ruling  thus  made  is  undoubtedly  sound  wh( 
applied  to  what  is  now  known  as  <*  localized  pro] 
erty,"  but  we  think  it  is  not  so  when  applied  i 
' '  distributa)>le  propertj'. ' '  The  distinction  was  m 
mentioned  in  the  opinion,  however,  though  the  Cour 
without  so  saying,  may  well  have  thought  that  mei 
rights  of  way,  partially  graded  roadbed  and  a  fe 
hundred  cross-ties,  although  assessed  under  the  gei 
eral  head  of  "franchises  and  property,"  were  in  realil 
nothing  more  than  local  property,  and,  as  such,  sul 
ject  to  local  taxation.  Certain  it  is,  that  neithi 
the  County  Trustee  nor  the  Chairman  of  the  CounI 
Court  seems  to  have  regai'ded  himself  as  dealic 
with  other  than  local  property,  and  that  neither  i 
them  put  forth  any  effort  to  apportion  and  suba] 
portion  his  valuation,  as  each  of  them  unquestionabl 
should  have  done  in  back  assessing  ^'distributab 
property. ' ' 

The  sixteenth  chapter  of  the  Acta  of  1882  (S 
Ex.  Ses. ),  which,  for  the  first  time,  established  { 
this  State  the  two  classes  of  railroad  property,  thoug 
not  passed  until  the  twenty-sixth  of  April,  providec 
in   its   first   and   sixth    sections,    that    the   property    ( 
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each  class  should  be  assessed  for  that  year,  and 
thereafter   as   therein   prescribed. 

That  part  of  the  latter  section  referred  to  in  the 
last  sentence  quoted  above  from,  the  opinion  of  the 
Court,  as  expressly  naming  the  County  Trustee  as  the 
proper  assessor  of  omitted  property,  relates  alone  to 
*' localized  projierty,"  and  has  no  reference  whatever 
to  "distributable  property."  It  sustains  the  point  for 
which  it  was  cited,  if  the  property  back  assessed  was 
treated  as  localized,  but  not  so  if  it  was  regarded 
as  distributable. 

The  fact  that  County  Trustees  were  expressly 
given  authority  by  the  sixth  section  of  chapter  IC 
{2d  Ex,  Ses,),  Acts  1882,  to  back  assess  omitted 
"localized  property"  for  county  taxation,  clearly  in- 
dicates that  the  Legislature  thought  such  express 
authority  necessary;  and  the  further  fact  that  such 
authority  was  there  conferred  with  respect  to  "  local- 
ized pro|)erty"  alone,  affords  strong  ground  for  the 
inference  that  it  was  not  intended  that  they  shoukl 
have  the  power  to  liack  assess  "distributable  prop- 
erty"  at   all. 

In  the  case  of  Shelby  County  v.  Railroad  Co., 
16  Lea,  401,  it  was  ruled  that  the  Trustee  of  that 
county  had  power,  in  September,  1884,  by  virtue 
of  Section  1,  Chapter  79,  Acts  of  187!),  and  Section 
1,  Chapter  181,  Acts  of  1883,  to  back  assess  omit- 
ted railroad  property  in  that  county  for  county  taxa- 
tion for  the  years  1866  to  1874,  inclusive.  The 
character  of    the    property  there    held    to    have    been 
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rightfully  so  assessed  is  not  disclosed 
but   it  IB  fair  to  infer    tbat    the    assef 
all   the   property   of    the   company   sitiii 
County.     The  Court  states  that  it  was 
erty   that   the   Comptroller   had   back   a 
8)mie  period  of  time  for  State  taxation, 
the  company  had  paid   to   him   the  Stf 
Lea,    411.      The  character  of  the  pro| 
l>ears   no   important    relation    to    the    c 
in  the  present  case,  as  the  years  for 
aRsessments   were   made    were    all    antei 
tablishment  of   a   special   and   separate 
taxation  of  railroads.     Prior  to  the  pa 
ter    78,    Acts    of    1875,    on    the    twent 
of  that  year,  all   railroad  property  in 
assessable,    as    other    property,    under 
sessment   laws,    each    part    in    the    cout 
ated.      For    the    years    1866    to    1874 
nonexempt  railroad  property  situated  in 
was   subject    to    assessment,    as    other 
hy   the   regular   Assessor   of    the   count 
fKirtionnient  or  subapportionment  of  ai 
valuation  fixed    by  him    was    required 
and,    when  -  the    County    Trustee    came, 
liack    assess    that    property   for    those 
his   duty  to    pursue  the  same  course 
nal    Assessor    should    have    pursued,    i 
same   assessments   that   he   should   have 
reference   to   special    statutes    subsequent 
the    taxation    of    railroad    property. 
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Court  was  called  upon  to  say  whether  or  not  those 
back  assessments  had  been  validly  made,  it  applied 
the  teat  of  the  general  laws  upon  the  subject  of 
assessment  and  back  assessment,  and  not  the  statutes 
relating  specially  to  the  taxation  of  railroads.  Con- 
sequently, the  case  last  cited  is  not  authority  for 
the  contention  that  County  Trustees  'may  back  assess 
omitted  distributable  railroad  property  for  county 
Uxation  for  the  yeai-s  1892,  1893,  1894.  What  is 
there  said  has  no  application  to  back  assessments  of 
railroad  property  for  years  subsequent  to  the  pas- 
sage of  the  special  Act  of  1875,  Chapter  78,  and 
is,  therefore,  entirely  irrelevant  to  the  back  assess- 
ments involved  in  this  case.  It  was  there  com- 
plained by  the  railroad  company  that  the  method 
prescribed  by  the  special  statutes  for  the  original 
assessment  of  railroad  property  had  not  been  pur- 
sued in  making  the  back  assessments  in  question. 
To  that  objection  the  Court  replied:  "But  the  taxes 
for  the  years  in  controversy  antedated  the  first  of 
these  Acts,  and  the  proiierty  of  the  company,  as 
we  have  expressly  held,  was  open  to  assessment 
under  the  general  revenue  laws  of  those  years.  Sail- 
road  Co.  v.  State,  8  Heis.,  663;  State  v.  Railroad 
Company,    14    Lea,    56,    63."      16    Lea,    410. 

Section  26,  Chapter  96,  Acts  of  1889,  provides: 
"That  should  it  at  any  time  after  the  assessments 
have  been  made,  come  to  the  knowledge  of  the 
Chairman  or  Judge  of  the  County  Court,  the  Clerk 
of    the    County   Court,    the    County    Trustee,    Sheriff, 
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or  other  officer  or  person  of  any  county  in  this 
State,  that  any  person,  company,  firm,  or  corpora- 
tion in  said  county  has  not  been  asseBsetl  as  con- 
templated by  the  provisions  of  this  Act,  or  hat.  been 
assessed,  or  has  paid  tax  on  an  inadequate  amount, 
it  shall  be  the  duty  of  said  Chairman  or  Judge, 
Clerk,  Trustee,  Sheriff,  or  other  officer  or  person, 
on  motion  of  the  attorney  appointed  by  the  Comp- 
troller under  Section  65  of  this  Act,  to  cite  said 
person,  company,  firm,  or  corporation,  their  agent, 
attorney,  or  representative,  to  appear  before  the 
Trustee,  or  County  Court  Clerk  in  case  of  merchants' 
taxes,  for  the  purpose  of  being  assessed  according 
to  law;  and  said  Trustee,  or  County  Court  Clerk 
in  case  of  merchants'  taxes,  is  hereby  authorized 
and  empowered  to  make  the  proper  assessment  against 
such  person,    firm,    or  corporation,"    ete. 

This  provision  did  not  authorize  the  back  assess- 
ments made  in  this  cause,  the  bonds  back  assessed 
being  distributable,  and  not  localized  railroad  property. 
It  relates  alone  to  the  back  assessment  and  reassess- 
ment of  the  different  kinds  of  property  whose  orig- 
inal assessment  is  provided  for  in  other  parts  of  the 
Act,  and  confers  the  power  to  back  assess,  or  re- 
assess, such  of  those  kinds  of  projjerty  only  as  may 
not  have  been  assessed  originally  as  contemplated  by 
the  other  provisions  of  the  Act,  or  as  may  have 
been  inadequately  assessed.  The  original  assessment 
of  distributable  railroad  property  is  not  contemplated 
by   those   other   provisions   of    the    Act,    and   therefore 


its  back  assetismeot  is  oot  authorized  and  devolved 
upon  the  Trustee  by  the  section  quoted.  The  Act 
is  but  a  general  a^sesi^ment  Act,  intended  in  no  way 
to  affect  the  special  statutes  for  the  taxation  of  diK- 
tribulable  railroad   property. 

It  is  true  that  the  back  assessment  considered  and 
upheld  by  this  Court  in  the  late  case  of  Gi-umhj 
Onmty  v.  Tennesxee  Coal,  Iron,  and  Railroad  Com- 
pany, 94  Tenn.,  295,  was  made  by  a  Trustee  on 
motion  of  a  back  tax  attorney,  and  that  it  included 
some  items  of  property  which,  if  belonging  to  a 
railroad  company,  would  constitute  parts  of  its  dis- 
tributable property;  but,  in  reality,  the  assessment 
was  not  made  against,  and  the  property  did  not 
belong  to,  a  railroad  company.  The  Tennessee  Coitl, 
Iron,  and  Railroad  Company  was  there  regarded,  as 
it  in  fact  was,  as  a  raining  and  manufacturing  com- 
pany,   and   not   as   a   railroad   company. 

The  back  assessments  under  consideration  in  this 
cause  are  clearly  shown  by  their  own  ^ecttals,  and 
by  the  allegations  of  the  bill,  to  have  been  made 
against  the  defendant  herein  as  a  railroad  company, 
and   not   otherwise. 

The  provisions  of  the  present  assessment  law 
{Ch,  120,  Acts  18!>5)  are  not  involved,  and  need 
not  be  considered. 

Affirmed. 
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H  Cases  cited  and  approved:  Bedford  v.  Ingram,  5  Hay.,  155;  lyej 

■f  V.  Hodg'es,  4  Hum..  155;  VVhirley  v.   Whiteman,  1  Head,  610; 

i  Railroad  v.  Mahoney,  89Tenn.,  332;  134  Q.  S.,  614. 
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■  !l  Cases  cited  and  distinguished:  Bacon  v.  Parker,  2  Overton,  54; 

\|  Scruggs  V.  Brackin,  4  Yer.,  528;  Hunter  17.  Sevier,  7  Yer,,  134; 

I  Littlejohn  v.  Fowler,  5  Cold.,  288;  Kirtland  v.  Montgomery,  1 

'^  Swan,  452;  Ayers  v.  Moult'Du.  5  Cold.,  154;  Robinson  v.  Rail- 

.^  road,  3  Lea,  594;  Gregory  v.   Underbill,  6  Lea,  207;  Jones  v. 

I  Cherokee,  etc..  Company,  14  Lea,  157;  Cantrell  v.  Railroad,  90 

Tenn.,  638. 

5.  Same.    Requisites  of . 

A  demurrer  to  evidence  should  set  out  the  evidence  in  writing, 
and  admit  its  truth  and  every  legitimate  inference  to  be  drawn 
therefrom,  and  insist,  notwithstanding,  that  no  cause  of  action 
is  made  out.     {Post^  pp,  417-458.) 

Case  cited:  Summers  v.  Railroad,  post,  p.  459. 


FROM     DAVIDSON. 


Appeal  from  Circuit  Court  of  Davidson  County. 
NiCH.  D.  Malone,   Sp.  J. 

W.  D.  Covington,  John  L.  Nolen,  and  J.  W. 
Gaines  for   Hopkins. 

E.  H.  East,  C.  D.  Porter,  and  J.  D.  B.  DeBow 
for   Railroad. 

McAlister,  J.  The  only  question  presented  for 
determination  upon  the  record  is  whether  the  practice 
of  demurring  to  the  evidence  is  sanctioned  by  the 
Constitution    and    laws   of   this   State.      The    suit   was 
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brought  by  W.  D.  Hopkins,  Administrator,  to  re- 
cover damages  for  tlie  unlawful  killing  of  his  son, 
W.  O.  Hopkins. 

The  plaintiff's  intestate,  at  the  time  of  bis  death, 
was  employed  by  the  railroad  company  in  the  capacity 
of  fireman  upoii  a  locomotive.  The  gravamen  of 
the  action,  as  outlined  in  the  declai-ation,  is  that  the 
death  of  the  plaintiff's  intestate  was  occasioned  by 
the  negligence  of  the  engineer  in  charge  of  the  train. 
The  more  specific  allegations  of  the  declaration  are, 
that  plaintiff's  integtaio  was  employed  as  a  fireman, 
and,  as  such  fireman,  it  was  his  duty  to  remain  on 
the  engine;  that  his  intestate  was  a  young  man  with- 
out any  experience,  having  made  but  one  ti'ip  on  a 
freight  train,  and  that  he  knew  nothing  of  the  duties 
of  a  brakeman;  that  on  the  —  day  of  October, 
1889,  while  one  of  defendant's  freight  trains  was 
returning  to  Nashville,  upon  which  the  intestate  was 
serving  as  brakeman,  it  was  stopped  at  McEwen's 
Station  for  the  purpose  of  side  tracking  a  box  car 
and  leaving  it  at  said  station;  that  in  accomplishing 
this  object  it  became  necessary  to  uncouple  some 
box  cars  in  the  rear  of  the  car  to  be  side  tracked, 
and  the  conductor,  not  notifying  the  engineer  or 
plaintiff's  intestate  that  one  of  the  box  cars  had  to 
Ije  placed  on  the  side  track,  or  that  any  of  the 
rear  cars  had  been  uncoupled,  gave  orders  for  the 
engineer, to  move  forward  his  train,  which  the  en- 
gineer understood  as  an  order  to  go  on  to  the  next 
station,  which  order   he  obeyed,  and   moved   his  train 
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on  towards  Nashville,  leaving  the  conductor  and  all 
the  brakemen  at  aaid  Etation,  andt  having  no  one  on 
board  tbe  train  excepting  a  cub  fireman,  the  engineer, 
and  plaintiff's  intestate;  that  the  train  was  a  long 
one,  with  many  box  cars;  the  engineer,  ignorant  of 
what  the  conductor  wanted  done,  and  in  obedience 
to  the  order,  continued  to  move  hie  train  on  towards 
Nashville,  and  pulled  his  train  three  miles  from  said 
station  before  he  ascertained  that  he  did  not  have 
all  his  train,  and  that  he  was  without  a  conductor 
and  brakemen;  that  the  engineer  then  took  charge 
and  control  of  said  train,  and  started  back  to  hunt 
for  the  lost  cars,  conductor,  and  brakemen;  that  said 
engineer  ordered  plaintiff's  intestate  to  brake  on  the 
rear  car,  to  keep  a  lookout  for  the  lost  part  of  his 
train,  and  give  tbe  signal  of  danger;  that,  in  order 
to  do  this,  said  engineer  knew  plaintilT's  intestate 
had  to  walk  upon  the  top  of  the  box  cars;  that 
said  engineer  knew  plaintiff's  intestate  had  never 
ridden  on  top  of  freight  trains;  that  he  knew  nothing 
of  the  duties  of  brakeman;  that  he  had  not  been 
instructed  in  the  duties  of  a  brakeman,  or  told  of 
the  dangers  attending  such  duties,  or  instructed  in 
the  way  to  give  signals  or  the  meaning  thereof. 
And  while  said  intestate  was  standing  at  the 
rear  brake  in  the  rear  car,  as  ordere<l  by  said  en- 
gineer, exercising  ordinary  care  and  prudence,  anil 
keeping  a  lookout  for  the  lost  cars,  and  p'hile  the 
train  was  moving  up  said  steep  grade  rapidly,  a 
brakeman    was   seen   coming   after   the   train,   and   said 
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»      "  ,     , ,  ■ ,  

brakeman,  wishing  to  get  aboard  the  train,  gave  a 
signal  for  the  train  to  slow  up,  and  said  intestate 
repeated  the  signal  as  best  he  could  without  instruc- 
tions, and  when  the  engineer  saw  the  signal,  un- 
mindful of  the  dangerous  position  occupied  by  said 
intestate,  and  knowing  said  intestate  was  without 
knowledge  of  the  danger,  negligently,  carelessly,  and 
suddenly  reversed  his  engine,  thus  jerking  the  train 
with  great  force,  whereby  intestate  was  thrown  with 
great  violence  to  the  ground,  and  killed  by  said  train 
passing   over   his   body. 

The  second  count  of  the  declaration  states  the 
cause  of  action  in  substantially  the  same  way,  aver- 
ring that  the  engineer,  without  giving  plaintiff's  in- 
testate any  instructions  in  respect  of  the  performance 
of  his  duties,  ordered  him  to  the  rear  brake  on  the 
rear  car  to  keep  a  lookout  for  the  lost  cars,  and 
that  the  engineer,  knowing  the  dangerous  position  of 
intestate,  his  want  of  knowledge  and  experience  as  a 
brakeman,  recklessly,  carelessly,  and  with  great  force 
checked  the  speed  of  the  train,  thereby  throwing  in- 
testate  to   the   ground   and   causing   his   death. 

The  third  count  avers  that,  in  an  emergency  like 
that  which  confronted  the  engineer,  it  was  required 
of  him  by  the  rules  of  the  company  that  the  train 
should  not  be  moved  back  without  sending  out  a 
flagman  in  the  direction  in  which  the  train  is  to  be 
backed,  and  that  the  train  should  then  be  moved 
back  at  a  rate  of  speed  not  exceeding  four  miles 
an    hour;    that,     in    violation    of    this    rule,    the    en- 
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gineer  did  not  send  out  any  flagman,  but  ordered 
the  deceased  to  take  his  position  on  the  rear  end 
of  the  rear  car,  well  knowing  the  deceased  had  no 
experience;  and  while  in  this  position,  the  train  go- 
ing at  the  rate  of  fifteen  miles  per  hour,  he  was 
thrown  from    the  car  and  instantly  killed. 

The  fourth  count  is  merely  a  repetition  of  the 
third  count,  excepting  in  one  particular.  It  is 
averred  in  the  latter  count  that  the  deceased  un- 
dertook to  give  a  signal  to  the  engineer,  and,  not 
having  been  instructed  in  the  use  of  signals,  and  not 
knowing  their  meaning,  in  obedience  to  said  signal, 
the  engineer  stopped  the  train  suddenly,  thereby 
throwing  deceased    to  the  ground  and  killing  him. 

The  defendant  pleaded  not  guilty.  An  analysis 
of  the  declaration  will  show  that  the  death  of  plain- 
tiff's intestate  is  alleged  to  have  been  caused  by  the 
negligence  of  the  engineer.  The  engineer  is  charged 
to  have  been  '  negligent  in  three  particulars,  viz:  (1) 
In  ordering  the  deceased  to  leave  hie  place  as  fire- 
man, and  go  to  the  rear  brake  of  the  rear  car  to 
keep  a  lookout  for  the  lost  cars;  (2)  in  failing  to 
give  him  warning  advice  and  instruction  in  the  use 
of  signals;  (3)  in  violating  the  rules  of  the  company 
in  backing  the  train  at  a  greater  rate  of  speed  than 
four  miles  per  hour,  and  in  failing  to  send  out  a 
flagman    in   the   direction    of   the   detached    train. 

It  has  been  held  by  this  Court  that  an  engineer 
is  a  fellow -servant  and  not  the  superior  of  a  brake- 
man    on    his    train,    where,    being    deprived  of    their 
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conductor,  both  pursue,  independently  of  each  other, 
the  duties  prescribed  by  the  rules  of  the  railroad 
company  in  such  an  emergency,  the  engineer  not,  in 
fact,  assaming  any  control  over  the  brakemen, 
though  having  the  right  to  do  so.  Railroad  v. 
Morton,  3  Pick.,  398;  Railroad  v.  Wheelesx,  10  Lea, 
741;  Railroad  v.  I/indman,  13  Lea,  423;  Railroad 
V.  Collins,  85  Tenn.,  227;  Railroad  v.  Lahr,  86 
Tenn.,    335;    Fox   v.    Sanford,    4   Sneed,    36. 

Plaintiff,  hoTvever,  undertakes  to  remove  this  case 
from  the  general  rule  by  the  averment  that  the  de- 
ceased had  been  ordered  by  the  engineer  to  leave 
his  place  as  fireman,  and  repair  to  the  rear  brake 
of  the  rear  car,  and  keep  a  lookout  for  the  detached 
cars.  The  plaintifiF,  in  support  of  this  charge,  in- 
troduced the  engineer,  but  this  witness  testified  that 
deceased  went  to  the  rear  car  and  took  his  position 
voluntarily,  and  without  orders  from  him;  that  de- 
ceased was  performing  the  duties  prescribed  in  such 
cases  independently  of  the  engineer,  and  without  any 
orders  or  instructiouB  from  him  whatever.  This  evi- 
dence is  undisputed.  The  witness  further  testified 
that  the  deceased  understood  the  signals,  and  while 
the  train  was  backing,  gave  the  engineer  a  signal 
to  stop  immediatoly;  that  he  accordingly  shut  off 
steam,  and  deceased  fell  over  and  was  killed.  The 
proof  introduced  by  plaintiff  shows  that  the  engineer 
in  charge  was  a  thoroughly  competent,  careful,  and 
prudent  man,  and  that  in  shutting  off  steam  he  was 
simply  in  the  performance    of    his  duty    to  stop  the 
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train  in  obedience  to  a  danger  signal  from  the  de- 
ceased. There  is  no  proof  whatever  that  the  de- 
ceased did  not  understand  the  signals.  The  only 
proof  on  the  subject  is  that  of  the  engineer,  who 
t«sti&es  that  he  did  understand  them;  and  it  will  be 
remembered  that  the  engineer  is  the  plaintiff's  wit- 
ness. The  engineer  also  conti-adicts  the  charge  in 
the  declaration  that  no  notice  was  given  him  that  a 
car  was  to  be  left  at  McEwen.  He  says  he  had 
such  orders.  The  only  other  ground  of  negligence 
averred  is  that  the  engineer,  while  in  charge  of  this 
backing  train,  did  not  send  out  a  flagman,  as  re- 
quired by  the  rules  of  the  company,  and  also 
exceeded  the  rate  of  speed  allowed.  The  plaintiff 
offered  in  evidence  Rule  31  from  the  code  of  rules 
adopted  by  the  company  for  the  regulation  of  its 
employees.  This  rule  provides  that  "if  a  train  should 
part  while  in  motion,  trainmen  must  use  great  care 
to  prevent  the  detached  part  from  coming  in  col- 
lision. Engineers  must  give  the  signal,  as  provided 
in  Signal  Rule  3,  and  keep  the  front  of  the  train 
in  motion  until  the  detached  {x>rtion  may  stop.  The 
front  [wrtion  will  have  the  right  to  go  back,  regard- 
less of  all  trains,  to  recover  the  detached  portion, 
tirst  sending  out  a  flagman  in  the  direction  in  which 
the  train  is  to  be  backed,  and  running  with  great 
caution,    not   exceeding   four   miles   ])er   hour,"   etc. 

It  is  very  obvious  that  this  rule  has  no  applica- 
tion to  the  facts  of  this  case.  This  train  did  not 
part  while  in  motion,  nor  was  there  any  danger  of  the 
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detached  portions  coming  in  collision.  Hence,  there 
was  no  occasion  for  sending  out  a  flagman  or  pro- 
ceeding at  a  rate  of  speed  not  exceeding  four  miles 
per  hour.  The  detached  portion  of  the  train  had 
been  left  at  McEwen,  and  remained  stationary.  It 
was  not  in  motion  on  the  track  following  the  fugi- 
tive train,  and  therefore  presented  no  such  emergeny 
as  called  for  the  observance  of  this  particular  rule. 
But  if  it  be  conceded  that  the  rule  did  apply,  and 
should  have  been  observed  on  the  occasion  in  ques- 
tion, it  is  not  perceived  that  the  violation  of  the 
rule  was  the  proximate  cause  of  the  injury,  or,  in- 
deed, that  there  was  any  causal  connection  betw^een 
its  infraction  and  the  death  of  plaintiff's  intestate. 
The  record  discloses  that  the  deceased,  in  obedience 
to  the  rules  of  the  company,  had  voluntarily  taken 
his  position  at  the  rear  brake  of  the  rear  car;  that, 
with  knowledge  of  the  signals,  he  gave  a  danger 
signal  to  the  engineer,  and  the  latter,  in  answer  to 
said  signal,  immediately  shut  off  steam,  producing  a 
jar  in^  the  train  which  threw  the  plaintiff  from  his 
position  on  the  car  violently  to  the  ground.  This 
was  the  proximate  cause  of  the  accident,  and  the 
failure  of  the  engineer  to  send  out  a  flagman  or 
otherwise  to  observe  Rule  31,  which  was  obviously 
designed  to  prevent  a  collision  of  detached  portion 
of  the  same  train,  had  no  causal  connection  whatever 
with  the  injury.  So  that,  in  any  view  of  the  case, 
upon  the  plaintiff's  own  showing,  no  liability  was 
made    out    against    the    company.      It    appears    from 
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the  record  that  at  the  concIuBion  of  the  plaintiff'K 
testimony  before  the  jury,  counsel  for  defendant 
company  interposed  a  written  demurrer  to  the  evi- 
dence, as  follows,  to  wit:  *'The  defendant  comes  and 
demurs  to  the  evidence  of  plaintiff,  and  offers  to 
admit  of  record  that  the  following  testimony  ami 
proof  introduced  by  the  plaintiff  (setting  out  all  the 
testimony  introduced  by  plaintiff)  is  true,  and  fur- 
ther admits  as  true  all  projwr  and  legal  deductions 
and  inferences  therefrom  in  law.  The  defendant 
offers  to  admit  that  the  facts  so  stated  are  the  iaclti 
in  the  case,  and  were  proven  entirely  by  plaintiff  and 
his  witnesses,  and  does  now  aver  that  the  fact*  so 
stated  present  no  ground  for  a  recovery  against  it 
under  the  pleadings  in  this  cause,  and  this  it  is 
ready  to  verify.  Wherefore,  defendant  prays  the 
Court  to  allow  this  demurrer,  and  direct  plaintiff  t) 
join  therein;  and  judgment  of  the  Court  accordingi ;■ ; 
and  that  plaintiff  may  be  barred  against  having  or 
maintaining  his  action  against  it,  or  further  prosecut- 
ing  the   same. 

' '  East  &  Fogo, 

"C.    D.    PoRTEK, 

"J.  D.  B.  DeBow, 

It  will  be  oliserved  that  the  demurrer  in  this 
cause  was  in  writing,  and  set  out  in  full  the  plain- 
tiff's evidence,  which  is  in  accortiance  with  the  es- 
tablished   practice   in   such    cases. 

Counsel    for     plaintiff    moved     to   dismiss    the    de- 
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murrer,  because  unknown  to  the  forms  or  practice 
of  the  law,  and  because  insufficient,  which  motion 
WAS  by  the  Court  overruled.  Thereupon,  plaintiff 
joined  issue  upon  the  demurrer.  Upon  argument  of 
counsel  and  consideration  by  the  Court  the  demurrer 
was  sustained,  and  the  suit  dismissed.  Plaintiff  ap- 
pealed,  and   has   assigned   errors. 

The  first  assignment  is  that  the  trial  Judge  erred  in 
allowing  defendant  to  file  a  demurrer  to  the  evidence 
sustaining  the  same,  and  dismissing  the  suit.  It  is  in- 
sisted this  action  of  the  Court  violates  Article  1,  Section 
6  of  the  Constitution  of  the  State,  which  provides  that 
the  right  of  trial  by  jury  shall  remain  inviolate, 
etc.;  and  also  Article  6,  Section  9,  which  ordains: 
<*  Judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and 
declare  the  law."  It  may  be  well  to  understand 
at  the  threshold  of  this  investigation  what  is  meant 
by  the  right  of  trial  by  jury  as  guranteed  by  the 
Constitution.  The  late  Mr.  Justice  Miller,  in  his 
lectures  on  Constitutional  Law,  quotes,  with  approval, 
the  following  from  the  Encyclopedia  Britannica,  in 
its  article  *^Jury,"  to  wit:  **The  essential  features 
of  trial  by  jury,  as  practiced  in  England  and  coun- 
tries influenced  by  English  ideas,  are  the  following: 
The  jury  are  a  body  of  laymen,  selected  by  lot, 
to  ascertain,  under  the  guidance  of  a  Judge,  the 
truth  in  questions  of  fact,  arising  either  in  a  civil 
litigation  or  a  criminal  process.  .  .  .  Their  prov- 
ince is    strictly    limited    to     questions    of    fact,    and, 
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within  that  provioce,  they  are  still  further  restricted 
to  the  exclusive  consideration  of  matters  that  have 
been  proved  by  evidence  in  the  course  of  the  trial. 
They  must  submit  to  the  direction  of  the  Judge  as 
to  any  rule  or  principal  of  law  that  may  be  appli- 
cable  to   the  case,''   etc. 

Again,  Forsyth,  in  his  History  of  Trial  by 
Jury,  published  in  1852,  says:  "  The  distinctive 
characteristic  of  the  system  is  this,  that  the  jury 
consists  of  a  body  of  men  taken  from  the  com- 
munity at  large,  summoned  to  find  the  truth  of  dis- 
puted facts.  They  are  to  decide  upon  the  effect 
of  the  evidence,  and  thus  to  assist  the  Court  tu 
pronounce  a  right  judgment,  but  they  have  noth- 
ing to  do  with  the  judgment  or  sentence  which  fol- 
lows the  verdict.  They  are  not,  like  the  Judges, 
members  of  a  class  charged  with  the  duty  of  judi- 
cial inquiry;  they  are  taken  from  varied  pursuits 
to  make  a  special  inquiry,  and  return  to  their  or- 
dinary  avocations   when   this   labor   is   over." 

It  will  be  observed  that  in  both  of  these  definitions 
the  distinctive  feature  of  the  jury  system  is,  that  it  is 
a  tribunal  erected  for  the  settlement  of  variant,  con- 
tested, and  di.sputed  facts.  If  the  facts  upon  which 
the  plaintiff  relies  are  un controverted  and  are  ex- 
pressly a<Imitt«d  by  the  defendant,  together  with  all 
legal  and  reasonable  inferences  that  may  be  deduced 
therefrom,  it  is  difficult  to  perceive  what  function 
is  to  be  performed  by  the  jury  in  the  settlement 
of   such   agreed   facts.       The   province   of    the   jurj'   is 
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to  weigh  the  evidence,  but  when  there  is  no  dis- 
puted facts  in  the  record,  there  is  nothing  to  be 
weighed.  It  was  upon  this  idea  that  the  demurrer 
to  the  evidence  became  an  established  practice  at 
common   law. 

^<It  is  defined  by  the  best  text  writers  to  be 
a  proceeding  by  which  the  Court  in  which  the 
action  is  depending  is  called  upon  to  decide  what 
the  law  is  upon  the  facts  shown  in  evidence,  and  it 
is  regarded,  in  general,  as  analogous  to  a  demurer 
upon  the  facts  alleged  in  the  pleading.  When  a 
party  wishes  to  withdraw  from  the  jury  the  appli- 
cation of  the  law  to  the  facts,  he  may,  by  the 
consent  of  the  Clour t,  demur  in  law  upon  the  evi- 
dence, the  eflfect  of  which  is  to  take  from  the  jury 
and  refer  to  the  Court  the  application  of  the  law 
to  the  facts;  and  thus  the  evidence  is  made  a  part 
of  the  record,  and  is  considered  by  the  Court  as 
in  the  case  of  a  special  verdict."  Snydam  v.  Wil- 
luinison,  20  How.,  427;  VanStone  v.  Stlllwell  Mfg. 
Co,,    142   U.    S.,    134. 

'*  Where  the  evidence  in  a  cause  is  such  that  the 
counsel  of  the  other  party  thinks  it  insufficient  in  law 
to  maintain  or  overthrow  the  issue,  as  the  case  may 
be,  he  may  demur  to  it.  By  so  doing  he  admits  the 
truth  of  all  the  facts  alleged,  withdraws  the  case  from 
the  jury,  and  submits  the  application  of  the  law  upon 
the  facts  to  the  Court.  ...  As  the  province  of 
the  jury  is  to  ascertain  the  truth  of  facts  and  the  cred- 
ibility  of   witnesses,    the   demurrer    must   consequently 
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admit  the  truth  of  all  facts  which  the  jury  might  find 
in  favor  of  the  other  party  upon  the  evidence  of  what- 
ever kind,  whether  in  writing  or  parol.  Where  the 
evidence  is  written,  and  where,  though  parol,  it  is 
certain,  the  party  who  oflFers  it  must  join  in  the 
demurrer  or  waive  the  testimony.  If  the  plaintit! 
refuses  to  join  except  in  terms  which  the  Court 
disapproves,  his  evidence  is  considered  as  withdrawn, 
and  the  jury  must  find  a  verdict  for  the  defendant. 
Where  the  evidence  is  uncertain  or  circumstantial, 
the  party  who  offers  it  may  specify  the  facts  to  be 
admitted  before  he  joins  in  the  demurrer,  and  every 
fact  must  be  admitted  which  the  evidence  conduces 
to  prove."  Am.  &  Eng.  Enc.  L.,  Vol.  5,  p.  563. 
The  Court  will  also,  on  the  argument  of  the  de- 
murrer, make  every  inference  of  fact  in  favor  of 
the  party  offering  the  evidence  which  the  evidence 
warrants,  and  which  the  jury,  with  the  least  degree 
of  propriety,  might  have  inferred ;  but  they  ought 
not  to  make  forced  inferences,  Troubat  &  Haly's 
Practice,  Vol.  1,  p.  509;  Tidd's  Practice,  Vol.  2,  p. 
865;  Starkie  on  Evidence,  Part  111.,  p.  435;  Elliott's 
General    Practice,    Vol,    2,    Sees,    855-858    and    notes. 

"The  demurrer  not  only  admits  the  truth  of  all 
the  evidence  adduced  by  the  party  against  whose 
evidence  the  demurrer  is  directed,  but  it  also  admits 
all  the  inferences  that  may  be  logically  and  reason- 
ably drawn  from  the  evidence.  The  probative  force 
of  the  evidence  is  not  coniined  to  the  direct  effect 
of   the   evidence,    but    extends    to    the    results    reason- 
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ably  deducible  fron;  it  by  logical  and  legitimate  in- 
ference. ...  It  follows,  therefore,  that  the 
facts  which  the  evidence,  directly  or  indirectly,  tends 
to  prove  must  be  taken  as  admitted."  Elliott's 
General   Practice,    Vol.    2,    Sec.    858. 

Again,  the  same  author,  at  Section  863,  says: 
'  *  The  evidence  must  be  incorporated  in  the  de- 
murrer.  The  demurrer  must  be  addressed  to  the 
whole  evidence,  and  not  to  a  part.  It  should 
assign,  for  cause,  that  the  evidence  is  insuf- 
ficient to  entitle  the  party  against  whose  evidence 
it  is  filed  to  a  recovery;  but,  according  to 
the  precedents,  this  may  be  done  in  general 
terms.  The  party  who  prevails  on  the  demurrer 
is  entitled  to  final  judgment  in  his  favor. 
It  is  not  necessary  that  the  damages  should  be  as- 
sessed by  the  jury  originally  called  to  try  the  case, 
although  that  jury  may  assess  them,  but  another 
jury  may  be  called  to  assess  the  damages.  If  there 
is  a  conditional  assessment  of  damages,  and  the  de- 
cision ujx)n  the  demurrer  is  in  favor  of  the  plaintiff, 
he  is  entitled  to  a  judgment  for  the  amount  con- 
ditionally assessed.  Where  the  damages  have  not 
l>een  provisionally  assessed,  then,  as  already  sug- 
gested, a  jury  may  be  called  to  make  the  assess 
ment,  and  judgment  will  be  entered  for  the  amount 
assessed  by  the  jury."  Elliott's  General  Practice, 
Vol.  2,  Sees.  869,  870;  Troubat  &  Haly's  Practice, 
Vol.  2,  p.  866;  also  Vol.  1,  p.  574,  Gould's 
Pleading,    Sec.    73. 
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We  have  seen  from  the  authorities  that  the  only 
province  of  the  jury  is  to  settle  disputed  questions 
of  fact,  while  the  office  of  the  demurrer  to  the  evi- 
dence is  to  admit  the  facte  and  invoke  the  applica- 
tion of  the  law  by  the  Court.  Is  this  practice  in 
any  sense  an  invasion  of  the  constitutional  guaranty 
"that  the  right  of  trial  by  jury  shall  remain  in- 
violate," or  is  it  subversive  of  the  other  provision 
"that  judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and 
declare  the  law?"  We  do  not  so  understand  it.  It 
is  not  so  understood  in  other  States  of  the  Union 
with   similar  constitutional  provisions. 

Says  Mr.  Elliott:  "In  some  jurisdictions,"  citing 
Maine,  "the  Courte  refuse  to  recognize  the  practice 
of  demurring  to  the  evidence,  but,  as  we  think,  with- 
out reason,  for  the  practice  is  an  ancient  and  well 
established  one,  having  a  firm  support  in  principle. 
It  is  recognized  in  most  of  the  States,  and  also  by 
the  Federal  and   English  Courts."      Vol.   2,   Sec.   855. 

"It  is  illogical,"  says  the  same  author,  "to  assert 
that  that  there  is  any  encroachment  upon  the  province 
of  the  jury  where  the  evidence  is  conceded  to  be 
true,  and  all  legitimate  and  reasonable  inferences  that 
may  be  drawn  from  it  are  admitted,  for  in  such  a  case 
there  is  no  disputed  question  for  the  jury  to  decide. 
Nor  is  there  any  injustice  in  entertaining  a  demurrer, 
for,  if  the  law  is  against  the  party  to  whose  evidence 
the  demurrer  is  addressed  u{x>n  the  evidence  and  the 
legitimate   inferences    that   may    be   drawn   from   it,   he 
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can  by  no  possibility  be  rightfully  entitled  to  a  re- 
covery, and  it  is  the  duty  of  the  Court  to  so  ad- 
judge."    Elliott's   General   Practice,  Vol.   2,  Sec.   858. 

The  practice  of  demurring  to  the  evidence  is  in 
vogue  in  nearly  every  State  of  the  Union,  as  is 
fully  shown  in  the  briefs  of  counsel,  who  have  dil- 
igently and  critically  explored  the  whole  subject, 
and  who,  by  their  research  and  intelligent  presenta- 
tion of  the  question,  have  greatly  facilitated  the  labors 
of   the   Court. 

The  Constitution  of  Alabama  provides  that  *'the 
right  of  trial  by  jury  shall  remain  inviolate,"  yet 
the  practice  of  demurring  to  the  evidence  is  recog- 
nized and  enforced.  In  1835,  the  Supreme  Court 
of  that  State,  in  Sawyer  v.  PlttSy  3  Ala.,  528,  held, 
viz.:  ''On  demurrer  to  evidence,  the  party  must  ad- 
mit the  facts  and  conclusions  which  may  be  reason- 
ably inferred  therefrom;  otherwise  the  adverse  party 
is  not  bound  to  join  in  the  demurrer."  The  prac- 
tice is  also  recognized  in    Gluck  v.  CoXj  90  Ala.,  331. 

The  Constitution  of  Florida  provides,  viz.:  ''The 
right  of  trial  by  jury  shall  be  secured  to  all,  and 
remain  inviolate  forever."  Yet,  this  mode  of  prac- 
tice is  established.  Hlggs  v.  Slievhee^  4  Fla.,  382; 
Hinate   v.   Simpson,   17    Fla.,   444. 

In  the  latter  case,  the  Court  said:  "No  de- 
murrer to  evidence  should  be  allowed,  and  no  judg- 
ment thereon  given,  unless  the  party  demurring  shall 
admit  upon  the  record  all  the  facts  which  the 
evidence   conduces    to    prove." 
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In  lUinois  the  same  constitutional  provision  is 
found,  but  the  practice  of  demurring  to  the 
evidence  is  allowed.  In  the  case  of  RaUway 
V,  Weli>;  the  Supreme  Court  of  that  State 
held:  "  Where  the  defendant  demurs  to  the 
plaintiff's  evidence,  he  must  bo  held  to  admit  not 
only  what  the  plaintiff's  testimony  proves,  hut  all 
that  it  tends  to  prove.  The  demurrer  not  only  ad- 
mits the  truth  of  testimony  demurred  to,  but  all 
the  conclusions  of  fact  which  a  jury  may  justly 
draw  therefrom.  The  testimony  is  to  be  taken  more 
strongly  against  the  party  demurring,  and  whatever 
inferences  the  jury  would  be  entitled  to  draw  the 
Court  ought  to  draw.  The  object  of  the  demurrer 
is  to  leave  to  the  Court  the  law  arising  from  the 
facts.  Nothing  remains  but  that  the  Court  should 
apply  the  law  to  the  admitted  facts.  The  Court 
cannot  investigate  the  facts  in  dispute  or  weigh  the 
force  of  testimony ;  that  is  the  province  of  the 
jury."       UO    III.,    61,    62;    92    111.,    231. 

In  the  State  of  Indiana,  with  similar  constitutional 
provision,  the  practice  of  allowing  a  demurrer  to 
the  evidence  is  well  settled.  The  Penni'i/h'ania  Co. 
V.    St.:<ieme!'.'r,    118    Ind.,    306;    85    Ind.,  432. 

In  Peinmylvfiuiii  Co.  v.  Stcij'imi'I'T,  the  Court, 
held:  "The  appellant  has  dl^nl^rred  to  the  evidence. 
The  rules  upon  the  subject  of  demurrers  to  the 
evidence  are  well  settled,  and  by  them  this  case 
must  be  determined.  By  demurring  to  the  evidence 
the   appellant    admits    the    truth    of    all    the    evidence 
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adduced  by  the  appellee,  and  all  inferences  that 
might  reasonably  be  drawn  from  it,  and  withdrew 
from  consideration  all  favorable  evidence,  except  upon 
])oints  where  there  was  no  conflict."  118  Ind.,  306; 
112  Ind.,  260;  86  Ind.,  35;  72  Ind.,  130;  42 
Ind.,    574;    81    Ind.,    300;    80    Ind.,    590. 

The  Bill  of  Rights  of  Kansas,  Section  5,  also 
provides  that  'Hhe  right  of  trial  shall  be  inviolate." 
In  1892  the  case  of  Insurance  Company  v.  Rohh 
was  tried  under  this  Constitution,  and  the  Court 
held,  viz.:  *'The  plaintiff  in  error  demurred  to 
the  evidence  because  no  cause  of  action  was  proved, 
and  this  demurrer  was  overruled,  and  judgment  ren- 
dered for  amount  of  loss.  The  overruling  of  the 
demurrer  was  error,  for  which  the  cause  must  be 
reversed."     48    Kan.,    228;    8   Kan.,    234. 

The  Kentucky  Constitution  provides,  viz. :  ' '  The 
ancient  mode  of  trial  by  jury  shall  be  held  sacred, 
and  the  right  thereof  remain  inviolate,  sul>ject  to 
such  modifications  as  may  be  authorized  by  the 
Constitution."  The  former  Constitution  had  ordained 
also  that  trial  by  jury  shall  be  as  heretofore,  and 
the  right  thereof  remain  inviolate.  Under  both 
Constitutions  the  practice  of  demurring  to  the  evi- 
dence  prevailed.       4   Dana,    503;    1    Bush,    108. 

The  Constitution  of  Maryland  provides  that  '^the 
trial  by  jury  in  all  issues  of  fact  shall  be  inviolably 
preserved."  The  demurrer  to  the  evidence  is  also 
praticed  in  that  State.  Farher  v.  Pei^ric,  1  H.  & 
J.,    110. 
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Massachusetts  also  recognised  the  [)ractice  under 
a  similar  constitutional  provision.  Suffolk  v.  Naii- 
tiickat,  22  Pick.,  138;  ll  Allen,  421;  Golden  v. 
Knmdm^    120    Mass.,    336. 

Michigan,  under  a  like  provision  in  its  Constitu- 
tion, siuttains  the  practice.  See  Mynn'uvg  v.  Ralhcay 
Co.,   64   Mich.,   97. 

This  practice  also  prevails  in  the  State  of  Mis- 
sissippi under  similar  conditions.  In  the  case  of 
Railwny  v.  MvArthur,  the  Supreme  Court  of  that 
State  said,  viz.:  "A  demurrer  to  evidence  is  a  pro- 
ceeding by  which  the  Judges,  whose  province  it  is  to 
determine  questions  of  law,  are  called  upon  to  de- 
clare what  the  law  is  upon  the  facts  in  evidence, 
etc.  If  a  party  wishes  to  withdraw  from  the  iury 
the  application  of  the  law  to  the  facts  and  the  dan- 
ger or  risk  of  a  misapplication,  he  demurs  in  law 
to  the  evidence.  The  effect  is  much  the  same  as  a 
special  verdict,  and,  perhaps,  would  not  be  resorteil 
to  if  the  jury  would  be  compelled  to  find  a  special 
verdict."      43   Miss.,  185. 

Again,  the  same  Court  held  that  a  party  against 
whom  a  demurrer  has  been  tiled  may  be  compelled 
to  join  in  the  demurrer.  HWf/vi  Co.  v.  Mayer,  64 
Miss.,    795. 

The  practice  is  also  recognized  in  Missouri,  under 
a  like  Constitution.  Welting  v.  St.  Louis,  etc.,  101 
Mo.,   631;    Walton  v.   Wahmk   Co.,   32  Mo.   App.,   634. 

In  New  York  the  demurrer  to  the  evidence  is 
now    superseded    by   a   motion    for   a   nonsuit    at    the 
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close  of  plaintiff's  evidence.  This  practice  is  even 
more  radical  than  the  demurrer  to  the  evidence,  in 
that  such  a  motion  is  allowed,  where  it  appears  that, 
by  reason  of  the  great  preponderance  of  evidence 
against  the  plaintiff,  no  verdict  in  his  favor  ^svould 
be  permitted  to  stand.  Gould's  Pleading,  5  Ed.,  p. 
4r46;  see,  also,  Colgrove  v.  Railroad^  20  N.  Y.,  492, 
493;  Ilariny  v.  Railroad^  13  Barb.,  15;  21  Wend., 
615;   41  Barb.,   375-380. 

In  New  Jersey  the  practice  prevails,  although  the 
Constitution  preserves  inviolate  trial  by  jury.  Will- 
iiims   V.    Shephard^   1    Green,   76. 

The  Constitution  of  North  Carolina  provides,  **that, 
in  all  controversies  respecting  property,  the  ancient 
mode  of  trial  by  jury  is  one  of  the  securities  of 
the  rights  of  the  people,  and  ought  to  remain  sacred 
and  inviolate."  In  the  case  of  Nelson  v.  Whitfield^ 
82  N.  C,  54,  the  Court  held,  viz.:  ''A  demurrer 
to  evidence  withdraws  a  case  from  the  jury,  And  it 
is  laid  down  in  Tidd's  Practice,  865,  that  when  the 
evidence  is  in  writing  or  if  parol  is  certain,  the 
adverse  party  will  be  required  to  join  in  the  de- 
murrer, but  when  the  parol  evidence  is  loose  and 
indeterminate  or  is  circumstantial,  he  will  not  be 
required  to  do  so  unless  the  party  demurring  will 
distinctly  admit  upon  the  record  every  fact  and 
every  conclusion  which  the  evidence  offered  conduces 
to  prove.  This  the  plaintiffs  declined  to  do,  and 
there   was   no   waiver    of    the   objection    on    the   part 
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of  defendant.  There  was  no  error  in  the  ruling  of 
the  Court  below   ujion   the  evidence," 

In  the  late  case  of  lIopkinM  v.  Bmoers,  111  N. 
C,  178,  the  Court  held,  viz.:  "When  the  defend- 
ants demurred  to  the  evidence,  the  ruling  of  His 
Honor,  that  thereby  the  defendants  admitted  the 
truth  of  the  testimony,  together  with  such  inferences 
favorable  to  plaintiffs  as  could  be  reasonably  drawn 
therefrom,  was  unquestionably  correct."'  Bond  v. 
Wofff,    107    N.    C,    U'.K 

In  Oregon  the  practice  prevails  under  a  like  con- 
stitutional provision.  In  Jfu/dfr/  v.  Damson,  16  Ore., 
346,  the  Court  held,  viz.:  "In  such  case  the  rule 
is  that  the  <lemurrer  to  the  evidence  admits  all  that 
the  testimony  objected  to  bos  proved  and  all  that 
it  tends  to  prove,  and,  hence,  if  there  is  testimony 
tending  to  prove  the  issues  in  favor  of  the  plaintiff, 
the   judgment    must    he   in    his   favor." 

In  Pennsylvania  the  Constitution  provides,  viz.: 
"That  in  all  controversies  respecting  property,  and 
in  suits  between  man  and  man,  the  parties  have  a 
right  to  trial  by  jury,  which  ought  to  be  held 
sacred."  The  demurrer  to  the  evidence  is,  however, 
recognized.  See  3fcKwcen  v.  McDotmld,  43  Penn. , 
443. 

The  practice  is  also  recognized  in  Texas.  Hatch 
V.  Garza,  7  Tex.,  60;  Galveston  Co.  v.  Terryleton, 
6  Tex.,    C.    App.;    84  Tex.,    265. 

In  the  State  of  Virginia  the  practice  also  pre- 
vails.      Wfiiitinyton   v.    Chrhtian,   2   Rand.,   367;  Jones 
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V.  Cotton  Mtlls^  82  Va.,  140;  Trast  v.  Virginia^  etc.^ 
Co,,   28   Gratt,    619. 

In  the  case  of  Joyies  v.  Cotton  Mills,  the  Court 
said:  '<It  is  the  settled  rule  that  by  demurring  to 
the  evidence  the  demurrer  waives  all  evidence  on 
his  part  that  conflicts  with  that  of  the  other  party, 
admits  the  credit  of  the  evidence  demurred  to,  ad- 
mits all  inferences  of  facts  that  may  be  fairly  de- 
duced from  the  evidence,  and  leaves  it  to  the  Court 
to  deduce  all  fair  inferences  upon  the  evidence."  82 
Va.,   140. 

In  West  Virginia  the  practice  of  demurring  to  the 
evidence  is  also  recognized.  Miller  v.  /;w.  Co.,  8 
W.  Va.,  515;  Riddle  v.  Core,  21  W.  Va.,  530; 
34  W.  Va.,  657;  26  Am.  St.  Rep.,  927;  17  Am. 
St.    Rep.,     59. 

It  will  thus  be  seen  from  this  review  that  the 
demurrer  to  the  evidence  is  still  preserved  in  seven- 
teen of  the  States.  The  practice  has  not  been  re- 
pudiated in  the  other  States  as  obnoxious  to  their 
Constitutions,  but  it  has  been  superseded  by  a  less 
cumbersome  and  more  radical  procedure,  to  wit, 
orderinof   a    nonsuit   and   directino:   a   verdict. 

In  the  following  States  it  has  been  adjudged  law- 
ful, under  constitutional  provisions  guaranteeing  trial 
by  jury,  for  the  Courts  to  give  instructions  to  the 
jury   directing   a   verdict: 

In  Alabama,  Tlwmpson  v.  Grace,  42  Ala.,  431; 
72   Ala.,  411;   2   Elliott's   Gen.  Prac,  Sec.   888. 

In    Arkansas,    in     Catlett    v.    Railroad,     57    Ark., 
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468,  the  Court  held:  "Where  the  plaintiff  has  ad- 
duced evidence  tending  to  prove  all  the  facts  obtain- 
able to  sustain  his  complaint,  and  the  undisputed  evi- 
dence is  so  conclusive  that  this  Court  would  be 
compelled  to  reverse  the  judgment  based  upon  a 
verdict  in  his  favor,  the  Court  should  withdraw  the 
case  from  the  jury,  and  direct  a  verdict  for  the  de- 
fendant." It  should  be  remarked  that  the  Constitu- 
tion of  Arkansas  provided  that  the  "right  of  trial 
by  jury  shall  remain  inviolate,"  and  "Judges  shall 
not  charge  juries  with  regard  to  matters  of  fact, 
but   shall   declare   the   law." 

In  Illinois  it  is  held  that  the  Court  can  instruct 
the  jury  to  find  a  verdict  for  the  defendant  after 
plaintiff  has  closed  his  evidence.  Doane  v.  Lochoood, 
115  III.,  490;  Peoj)}>'  v.  ln«.  Excliangc,  126  III.,  466; 
2   Elliott's  Gen.  Prac,  Sec.  887. 

In  Indiana  it  is  held  that  the  trial  Court  may 
withdraw  a  cause  from  the  jury  where  there  is  no 
dispute  as  to  the  facta.  PurceU  v.  Eaglitih,  86  Ind., 
341;    Cci'ntr   v.    Cwmr,   97    Ind.,   497;    131    Ind.    135. 

In  Iowa  a  verdict  may  be  directed  by  the  Court. 
MHI'-r  V.  Tlouxe,  63  Iowa,  82;  I\,<>r  v.  Merrill,  68 
Iowa. 

In  Kansas  it  was  held  that  if  the  testimony 
offered  in  behalf  of  the  defendant  has  no  tendency 
to  estalilish  or  advance  the  propositions  essential  to 
the  maintenance  of  the  defense,  it  is  the  duty  of 
the  Court  to  direct  the  jury  to  return  a  verdict  for 
the   plaintiff.      StUes   v.    Stulp,    37    Kan.,    552. 
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In  Kentucky,  trial  Court  may  direct  a  verdict 
when  there  is  no  evidence.  Gallatin  v.  Bradford^ 
1  Bibb,  209;  Ligh  <&  Martin  v.  Beasley^  7  J.  J. 
Marshall,    411;    Gregory   v.    Nesbet^    5   Dana,    421. 

In  Maine,  Court  may  direct  a  verdict  at  close  of 
entire  case.  Cooper  v.  Waldron,  50  Me.,  80;  Moore 
V.  McKinney^  83  Me.,  80.  In  respect  of  the 
demurrer  to  the  evidence,  the  Supreme  Court  of 
Maine  says  it  is  an  unusual  and  antiquated  practice, 
calculated  to  suppress  truth  and  justice,  and  is 
allowed  by  the  Court  in  the  exercise  of  a  sound 
discretion.  Stile  v.  Soper^  16  Me.,  293.  This 
Court  held,  however,  in  a  later  case,  decided  in 
1862,  viz.:  ^^  Where,  in  any  case,  it  is  clear  that, 
upon  the  evidence,  verdict  for  the  plaintiff  cannot 
stand,  that  in  the  end  judgment  must  be  rendered 
for  the  defendant,  what  good  reason  can  be  assigned 
for  submitting  the  case  to  the  jury?  If  their 
verdict  is  right,  nothing  is  gained;  and  if  it  should 
happen  to  be  wrong,  it  must  be  set  aside.  To 
withhold  a  case  from  the  jury  is  no  greater  inter- 
ference than  to  set  aside  their  verdict.  To  set 
aside  their  verdict  impliedly  impeaches  either  their 
intelligence  or  their  integrity,  and  tends  to  lessen 
public  confidence  in  the  usefulness  of  the  institution. 
H  the  presiding  Judge  is  of  the  opinion 
that  the  facts  admitted  or  clearly  established  are  not 
suflScient  to  prove  a  want  of  probable  cause,  he 
must  either  nonsuit  the  plaintiff  or  direct  the  jury 
to    find    a    verdict    for    the    defendant.      The     better 
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course  is  for  tbe  Judge  to  nonsuit  the  plaintiff, 
for  it  is  idle  to  submit  to  tbe  jury  a.  question  that 
can  be  answered  only  in  one  way,"  Tbe  Constitu- 
tion of   Maine   also  guarantees   right  of   trial  by  jury 

In  j^Maryland,  Court  may  direct  a  verdict  when 
there  is  no  evidence  to  support  the  issue.  HaUroad 
V.    Strickme,    51    Md.,   47. 

In  JMassacbusetts,  Court  may  direct  a  verdict.  In 
tbe  case  of  Reed  v.  Inhabitants,  8  Allen's  Rep.,  52, 
the  Court  held:  "  Where  the  whole  evidence  introduced 
by  tbe  plaintiff,  if  believed  by  tbe  jury,  is  so  in- 
sufficient to  support  a  verdict  that  tbe  Court  would 
not  permit  one  to  stand,  it  is  the  duty  of  the 
Court  to  instruct  tbe  jury,  as  a  matter  of  law,  that 
there  is  not  sufficient  evidence  to  warrant  a  verdict 
for  plaintiff."  So,  in  the  case  of  Denny  v.  WUJ- 
iams,  5  Allen,  the  Court  held:  "If  tbe  evidence 
is  such  that  the  Court  would  set  aside  any  number 
of  verdicts  rendered  upon  it,  totiea  quoties,  then  the 
cise  should  be  taken  from  tbe  jury  by  instructing 
tbem  to  find  a  verdict  for  the  defendant."  105 
Mass.,    105,    496. 

In  Michigan  it  is  held  that  a  verdict  may  be  di- 
rected by  the  Court  in  a  proper  case.  Sailroad  v. 
yichol,  18  Mich.,  170;  Carver  v.  Plank  Road  Co., 
61    Mich.,    592;    Mynnlng  v.   Railroad,   64   Mich.,  93. 

In  Minnesota,  Court  may  direct  a  verdict  at  close 
of  entire  case.  "If,  when  the  evidence  of  both 
sides  is  closed,  plaintiff  is  entitled,  as  a  matter  of 
law,    to   a    verdict,    the   proper    practice   is   to   request 
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the  Court  to  direct  a  verdict  in  his  favor."  CJixim- 
her  of   CoTnmerce   v.    Knowlton^    42   Minn.,    229. 

In  Mississippi  a  verdict  may  be  directed  in  a 
proper   case.       Railroad  v.    Chastine^    54   Miss.,    603. 

In   Missouri   the   practice  of    directing  a   verdict  is 

allowable.       Gy^vhh   v.  Pacific  Railway^    98    Mo.,   330; 

Carroll  v.   Inter&haie^   107   Mo.,  653;   Morgan  v.  Dur- 

fee^    69    Mo.,    469;     Carroll    v.    Rapid    Transit    Co.^ 

167    Mo.,    653. 

In  Nebraska  it  is  adjudged  error  for  the  Court 
not  to  direct  a  verdict  in  a  proper  case.  Railroad 
v.  LoreCy  4  Neb.,  446;  Union  Stockyaa^ds  Co.  v. 
Conoyer^  38  Neb.,  448;  Hakamon  v.  Brodke^  36 
Neb.,    42. 

In  New  York  the  jury  may  be  instructed  to  re- 
turn a  verdict.  Williams  v.  GhiHe^  117  N.  Y., 
343;  People  v.  Cook,  8  N.  Y.,  67;  Lenkauf  v. 
Lambardy    137   N.    Y.,    417. 

In  New  Jersey  the  Court  may  direct  a  verdict* 
Rochat  V.  Railroad,  49  N.  J.,  445;  PhUlips  v. 
PvZleriy  50  N.  J.  L.,  439;  Baldwin  v.  Shannon, 
43   N.    J.    L.,    596. 

It  is  also  the  practice  in  North  Carolina  for  the 
trial  Court  to  direct  a  verdict.  WUtkowshy  v.  War- 
son,    71    N.    C,    451. 

In  Pennsylvania  the  trial  Court  may  direct  a  ver- 
dict.     Hyatt  V.  Johnston,    91   Penn.  St.,    196. 

So,  in  South  Carolina,  the  same  practice  obtains. 
Carter^  v.    Oli/oer    Oil    Co.,    34   S.    C,    211. 

In   Vermont  a   verdict  may   be   directed   under  the 


:36  NASHVILLE : 

Hopkins  V.  Railroad. 

iractice  prevailing  io  that  State.  St.  Joknt^ur^  v. 
Vhnrpm,  59  Vt.,  300.  In  this  latter  case  the  Court 
aid,  viz.:  "There  being  no  conflict  in  the  evidence, 
lor  any  dispute  as  to  the  facts,  there  was  nothing 
o  be  BUbmitted  to  the  jury.  The  only  questions  to 
IB  determined  on  the  evidence  were  questions  of 
aw,  which  could  be  determined  only  by  the  Court. 
Vith  the  case  thus  stat«d,  it  was  proper  and  legal 
or    the   Court   to   direct   the   verdict." 

In  West  Virginia  the  practice  of  directing  a 
erdict  prevails.  Palling  v.  HaUrmd,  3S  W.  Va., 
145;  Overly  v.  Railroad,  37  W.  Va.,  524;  Wool- 
vim   V.    Railroad,    36    W.    Va.,    329. 

In  Wisconsin  it  is  held  that  a  verdict  should  Iw 
lirected  in  a  proper  case.  Jhydi'n  v.  Ration,  19 
Vis.,    31;    Cotter   v.    Hurlhurt,    21    Wis.,     152. 

It  thus  appears  from  a  review  of  the  cases  that 
he  practice  of  directing  a  verdict  prevails  in  twenty- 
:ix  States,  with  constitutional  guarantees  in  respect 
if  inviolability  of  trial  by  jury  similar  to  our  own. 
\a  pertinent  to  the  present  investigation,  we  also 
iite  the  different  States  in  which  the  practice  of 
irdering  an  involuntary  nonsuit  prevails,  together 
vith  the  reasons  given  by  some  of  the  Courts  why 
luch   a   practice   should   i>e   observed. 

In  California,  with  constitutional  provisions  pre- 
cisely similar  to  our  own,  a  compulsory  nonsuit  may 
J6  ordered  by  the  Court.  In  the  case  of  Ringgold 
7.  Haven,  1  Cal.,  115,  the  Court  said:  '*  If,  there- 
'ore,    upon  a   given   state   of   facts,  a  Court  would    be 
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obliged  to  set  aside  a  verdict  of  the  jury  as  against 
the  evidence,  we  see  no  reason  or  propriety  in  sub- 
mitting such  facts  to  them  for  their  consideration. 
When  their  determination  will  be  a  nullity,  why 
compel  them  to  deliver  it?  Such  a  course  is  neither 
creditable  to  the  law  nor  complimentary  to  the 
jury.  Nor  in  adopting  the  practice  of  nonsuit  is 
there  to  be  apprehended  any  danger  of  encroach- 
ment upon  the  rights  of  parties  or  of  abridgment 
of  the  prerogative  of  juries.  .  .  .  We  are  of 
opinion,  therefore,  that  the  power  of  compulsory 
nonsuits  should  be  sustained.'^  In  Butler  v.  ffyland, 
89  Cal.,  695,  the  Court  said;  *'A  motion  for  a 
nonsuit  admits  the  truth  of  the  testimony  introduced, 
but  challenges  its  sufficiency."  Sax  v.  Railroad^  95 
Cal.,  234;  Wa7^ren  v.  Darrow^  91  Cal.,  310;  Warren 
y.    McGill,    103   CaL,   — . 

In  Connecticut  compulsory  nonsuits  are  allowed. 
In  the  case  of  Railway  v.  Waterhurg^  24  Conn., 
the  Court  said,  viz.:  *'The  clause  in  the  Constitu- 
tion which  provides  that  the  trial  by  jury  shall  re- 
main inviolate,  presents  no  obstacle  to  this  legisla- 
tion (authorizing  nonsuits).  Its  object  is  simply  to 
preserve  the  jury  trials  in  questions  of  fact,  and  it 
does  not  relate  to  questions  of  law  with  the  Court. 
The  jury  have  nothing  to  do  with  the  relevancy 
and  materiality  of  evidence,  or  with  inferences  of 
law  from  facts  sufficiently  established  or  not  denied. 
If  all  the  facts  claimed  to  be  proved  by  the  evi- 
dence  of    the  plaintiff   cannot,  if   true,  make   a  i^rima 
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faei^  case  for  him,  it  would  be  worse  than  idle  to 
proceed  further  with  the  trial.  .  .  .  Besides,  this 
mode  of  trying  a  queetioD  of  law  had  always  heen 
practiced  at  the  common  law,  and  waa  familiarly 
known  to  ^e  men  who  framed  our  Constitution, 
ind  it  is  not  to  be  believed  that  they  meant,  by 
this  clause  in  the  Constitution,  to  restrict  the  Courts 
ind  the  Legislature  itself  in  relation  to  this  ancient 
practice."      3  Thompson  on  Trials,    Sec.    2228. 

In  Delaware  the  granting  of  an  involuntary  non- 
suit is  within  the  discretion  of  the  Court.  Crooa- 
iale   V.    Bright,    6   Hous.,    52;    4    Hous.,    548. 

In  Georgia  the  Court  can  order  a  nonsuit.  In 
the  case  of  Austin  v.  Raifm-d,  68  Ga.,  206,  the 
Clourt  said:  "We  would  not  be  understood  as  hold- 
ng  that,  where  even  a  prima  facie  case  is  made  in 
behalf  of  the  plaintiff,  the  Court  should  allow  a  non- 
(uit  at  law  or  dismiss  the  bill  in  equity.  But,  if 
:he  evidence  is  such  that,  admitting  all  the  facts 
proved  and  reasonable  deductions  therefrom  to  be 
;rue,  the  plaintiff,  on  all  the  proof,  ought  not  to 
recover,  then  the  case  should  be  nonsuited  or  die- 
niesed. " 

In  Iowa  a  nonsuit  may  be  ordered  by  the  trial 
3ourt.  Eddy  v.  WiUon,  1  G.  Green,  259;  45 
[owa,     661. 

In  Kentucky  nonsuits  may  be  ordered.  1  Bush, 
108;    Barrett   v.    Meekn,    2    Sneed. 

In  Maine  the  Court  has  power  to  order  nonsuit 
Perhj  V.   little,   3  Me.,   97;  32  Me.,   57T;  50  Me.,  80. 
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In  Massachusetts  an  involuntary  nonsuit  may  be 
ordered  by  ,the  trial  Court.  Davis  v.  I^all  Biver^ 
155  Mass.,  96;  Atherton  v.  Brovm,^  14  Mass.,  153. 
In  Michigan  the  same  practice  prevails.  In  Car- 
ver  V.  Plank  Road  Company ^  61  Mich.,  592,  the 
Court  said:  ''There  is  in  every  case  a  preliminary 
question,  which  is  one  of  law,  to  wit,  whether  there 
is  any  evidence  on  which  the  jury  could  properly 
find  a  verdict  for  the  party  on  whom  the  onus  of 
proof  lies.  If  there  is  not,  the  Judge  ought  to 
withdraw  the  question  from  the  jury,  and  direct  a 
nonsuit  if  the  oniis  is  on  the  plaintiff,  or  direct  a 
verdict  for  plaintiff  if  the  onus  is  on  the  defendant." 
The  rule  above  stated  may  be  considered  as  that 
now   established  in   the   English   Courts. 

In  Minnesota  a  nonsuit  may  be  ordered.  Potter 
v.    Mdlen,    36   Minn.,    122. 

In  Nebraska  a  nonsuit  may  be  ordered.  Railroad 
v.   Laree,   4   Neb.,  450;    11    Neb.,   192;    13   Neb.,    37. 

So,  also,  in  Nevada  the  same  practice  is  allowed. 
Bumes   v.    Rodefei^    15    Nev.,    59;    7   Nev.,    121. 

A  nonsuit  may  be  ordered  in  New  Hampshire. 
Bailey  v.  Kimhallj  26  N.  H.,  351;  Stickney  v. 
Stickney,    21   N.    H.,    61. 

In  New  York  a  compulsory  nonsuit  may  be  or- 
dered by  the  Court.  In  the  case  of  Harney  v. 
Railroad^  13  Barb.,  15,  the  Court  said:  "But 
when,  upon  the  plaintiff's  own  showing,  he  has  no 
cause  of  action,  or  has  defeated  his  claim  by  his 
own    misconduct,    there    can    be    no    propriety   in   re- 
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quiring  the  jury  to  pass  upon  the  evidence;  for,  if 
the  jury  should  find  a  verdict  against  the  law,  a 
Court  would  be  bound  to  set  it  aside.  We  cannot 
shut  our  eyes  to  the  fact  that  in  certain  controver- 
sies between  the  weak  and  the  strong,  between  an 
humble  individual  and  a  gigantic  corporation,  the 
sympathies  of  the  human  mind  naturally,  honestly, 
and  generously  run  to  the  assistance  and  support  of 
the  feeble  and  apparently  oppressed;  and  that  com- 
passion will  sometimes  exercise  over  the  deliberations 
of  a  jury  an  influence  which,  however  noble  in  them 
as  philanthropists,  is  wholly  inconsistent  with  the 
principles  of  law  and  the  ends  of  justice.  There  is, 
therefore,  manifest  propriety  in  withdrawing  from 
the  consideration  of  the  jury  those  cases  id  which 
the  plaintiff  fails  to  show  a  right  of  recovery." 
See,  also,  PmU  v.  Hall,  13  Johns.,  334;  34  N.  Y., 
9;    24    N.    Y.,    430. 

In  New  Jersey  the  Court  is  permitted  to  order 
an  involuntary  nonsuit.  Aycrigg  v.  Ralh-oad,  30 
N.  J.  L.,  460;  Railroad  v.  Moore,  20  N.  J.  L., 
;    24   N.     J.    L.,    !:*24. 

So,  also,  in  the  State  of  Ohio  the  same  practice 
prevails.  Ellin  v.  Irnmrance  Co.,  4  Ohio  St.,  G2H. 
In  this  case  the  Court  held,  viz.:  "The  law  of 
every  ease,  in  whatever  form  pi-esented,  belongs  to 
the  Court;  it  is  not  only  the  right  of  the  Judge, 
but  a  solemn  duty,  to  decide  and  apply  it.  He 
must  determine  the  legal  requisites  to  the  right  of 
action,    and   the    admissibility   of    the   evidence   offered 
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to  sustain  it.  When  all  the  evidence  offered  by  the 
plaintiff  has  been  given,  and  a  motion  for  a  nonsuit 
is  interposed,  a  question  of  law  is  presented  whether 
the  evidence  before  the  jury  tends  to  prove  all  the 
facts  involved  in  the  right  of  action  and  put  in 
issue  by  the  pleadings.  .  .  All  that  the  evidence 
in  any  degree  tends  to  prove  must  be  received  as 
fully  proved;  every  fact  that  the  evidence,  and  all 
reasonable  inferences  therefrom,  conduces  to  establish 
must  be  taken  as  fully  established.  .  .  .  '  But 
where  he  has  given  no  evidence  to  establish  a  fact, 
without  which  the  law  does  not  permit  a  recovery, 
he  has  nothing  to  submit  to  the  jury,  and  the 
determination  of  the  Court,  that  the  facts  consttitue 
an  essentia}  element  in  the  right  of  action,  necessarily 
ends   the  case."     4   Ohio   St.    Rep.,    645,    64:6. 

In  Oregon  a  nonsuit  may  be  ordered.  Gra7it  v. 
BaJcer^  12  Ore.,  329;  Herbert  v.  Ihtfur,  23  Ore., 
4:62.  In  the  case  of  Anderson  v.  N.  P,  Z.  Cb., 
it  was  held  that  where  there  is  no  evidence  to  sup- 
port the  plaintiff's  case,  a  nonsuit  may  be  properly 
ordered.     21    Ore.,     281. 

In  Pennsylvania  a  nonsuit  may  be  ordered.  The 
Court  held  in  the  case  of  Munn  v.  Mayor^  40 
Penn.,  371,  viz.:  *'The  Court  was  right  in  holding 
that  there  was  no  evidence  sufficient  in  law  to  main- 
tain the  action  and  in  directing  a  nonsuit.  The 
complaint  that  the  constitutional  right  of  trial  by 
jury  has  been  violated  is  made  without  due  consider- 
ation.      The   province   of   a  jury   has   always   been    to 
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determine  facts.  What  is  the  taw  applicable  to  those 
facts  has  always  been  a  question  for  the  Court.  Id 
ordering  a  nonBiiit,  the  mere  conceding  of  the  facts 
which  the  jury  could  have  found,  and  simply  de- 
claring that  under  the  law,  as  applicable  to  them, 
there  was  no  liability  on  the  jiart  of  the  defendante, 
is   not   error."       40    Penn.,    371, 

The  practice  in  Rhode  Island  ))ermit«  a  nonsuit. 
Peyton   v.    IShet'bowme,    15    R,    I.,    213. 

In  South  Carolina  it  is  held  that,  whenever  there 
is  a  total  failure  of  testimony  or  evidence  offered  to 
a  jury  in  support  of  an  action,  it  is  the  duty 
of  tlie  Judge  to  order  a  nonsuit,  because  it  would 
be  a  nugatory  act  to  send  such  an  unsupported  case 
to  a  jury.  But,  whenever  there  was  testimony,  al- 
though of  a  doubtfnl  nature,  or  a  trend  of  facts 
which  were  contradictory  in  themselves,  or  which  ad- 
mitted of  different  interpretations,  in  all  such  cases 
the  Court  ought  to  send  it  to  the  jury."  Brown 
V.  Fro»t,  Hay's  Rep.,  131,  132;  Turnhall  v.  Riveri', 
3  McCord,  131;  Davis  v.  Raib-oad,  21  S.  C,  101. 
In  the  last  case  it  was  said:  '"In  fine,  the  rule  is, 
where  there  is  competent,  pertinent,  and  relevant 
testimony  offered  to  the  facts  in  dispute,  the  case 
passes  into  the  hands  of  the  jury,  and  not  the  Judge; 
but,  where  no  such  testimony  is  offered,  it  is  the 
province   and   duty   of    the   Judge    to    nonsuit." 

In  Texas  the  same  practice  prevails,  Foster  v. 
Welh,    4    Tex,,    101;     We4    v.    Bagly,    12   Tex.,    34. 

So,     in    Wisconsin,     a    nonsuit    may    l>e    ordered. 
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Gardeneier  v.  Otts^  13  Wis.,  460;  Woodward  v.  Mc- 
Reynolds^    1    Chand.,    244. 

It  thus  appears  from  the  foregoing  examination 
that,  in  twenty-two  States,  the  compulsory  nonsuit 
is  practiced  by  the  Courts  under  Constitutions  which 
provide  that  the  trial  by  jury  shall  remain  inviolate. 
It  will  be  perceived,  moreover,  that  in  every  State 
of  the  Union  the  Judge  is  allowed  to  withdraw  a 
case  from  the  jury  whenever  there  is  a  destitution 
of  any  competent,  relevant,  and  material  evidence  to 
support  the  issue,  and  this  authority  is  exercised, 
either  by  directing  a  verdict  sustaining  a  demurrer 
to  the  evidence  or  enforcing  a  compulsory  nonsuit, 
as  the  practice  may  prevail  in  the  particular  State, 
This  fact  is  incontestable,  and  is  abundantly  shown 
in   the   overflow   of  cases   already   cited. 

But  it  is  argued  by  counsel  for  plaintiff  in  error 
that,  whatever  may  be  the  practice  in  other  States 
of  the  Union,  the  adjudications  of  this  Court  are 
against  either  form  of  practice,  and  necessarily  so, 
since  the  Constitution  of  Tennessee  not  only  secures 
the  right  of  trial  by  jury,  but  further  declares  that 
**  Judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and 
declare  the  law."  As  already  seen,  the  first  clause 
in  respect  of  the  trial  by  jury,  is  found  in  the 
Constitution  of  all  the  States  in  one  form  or  another, 
but  the  latter  clause  is  found  in  the  organic  law  of 
only  five  States.  We  do  not  think  the  latter  clause 
adds    anything    to    the     prohibition    contained    in    the 


444  NASHVILLE : 


Hopkins  v.  Railroad. 


first  clause.  The  right  of  trial  by  jury,  6^.2?  vl  ter- 
mhii^  means  that  Judges  shall  not  charge  juries 
with  respect  to  matters  of  fact,  but  the  settlement 
of  all  disputed  facts  shall  be  left  exclusive  to  their 
province.  This  Court  in  the  case  of  Ivey  v. 
Hodgei<^  4:  Hum.,  155,  stated  that  the  object  of 
this  provision  of  our  Constitution  was  ' '  to  put  a 
stop  to  the  practice  of  summing  up  as  it  was  and 
is  yet  practiced  in  the  Courts  of  Great  Britian,  etc., 
which  consists  in  telling  the  jury  not  what  was 
deposed  to,  but  what  was  proved."  In  other  words, 
the  Court  held  that  where  there  is  a  conflict  in  the 
testimony,  the  Judge  may  state  the  testimony,  but  is 
prohibited  from  declaring  what  facts  are  proved. 
In  the  case  of  Catlett  v.  Raihoay^  57  Ark.,  461, 
a  similar  provision  of  the  Constitution  of  Arkansas 
was  drawn  in  question  as  late  as  1893.  The  Court 
said:  <^This  provision  shears  the  Judge  of  a  part 
of  his  magisterial  functions,  but  it  confers  no  new 
power  upon  the  jury.  It  was  the  jury's  province, 
before  this  provision  was  ordained,  to  pass  only 
upon  questions  of  fact  about  which  there  was  some 
real  conflict  in  the  testimony,  or  where  more  than 
one  inference  could  reasonably  be  drawn  from  the 
evidence.  The  Constitution  has  not  altered  their  prov- 
ince. It  commands  the  Judge  to  permit  them  to 
arrive  at  their  conclusion  without  any  suggestion 
from  him  as  to  his  opinion  about  the  facts.  As 
Judge  Battle  expressed  it,  in  Sharp  v.  State^  51 
Ark.,    151:     *The   manifest  object  of    this   prohibition 
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was  to  give  the  parties  to  the  trial  the  full  benefit 
of  the  judgment  of  the  jury  as  to  facts,  unbiased 
and  unaffected  by  the  opinion  of  the  Judges.  If 
there  is  no  evidence  to  sustain  an  issue  of  fact,  the 
Judge  only  declares  the  law  when  he  tells  the  jury 
so.'  The  legal  sufficiency  of  proof  and  the  moral 
weight  of  legally  sufficient  proof  are  very  distinct 
in  legal  idea.  The  first  lies  within  the  province 
of  the  Court,  the  last  within  the  province  of  the 
jury."        Wheeler   v.    Schroeder,    4    R.    I.,    383. 

It  will  be  found  that  the  practice  in  the  five 
States  whose  Constitutions  embody  this  additional 
clause  sanction  either  the  compulsory  nonsuit  or  the 
right  of  the  Judge  to  direct  a  verdict,  in  either 
case  confessedly  a  more  radical  procedure  than  the 
demurrer   to   the   evidence. 

Thus  far  we  have  not  noticed  the  practice  in  our 
own  State,  but  now  proceed  to  examine  the  author- 
ities on  the  subject.  And,  in  the  first  place,  it 
may  be  conceded  that  the  involuiitary  nonsuit  has 
no  foothold  in  our  practice.  The  question  arose  in 
the  case  of  Bacon^  Assigiiee^  v.  Parker^  decided  by 
this  Court  in  1809,  and  reported  in  2  Overton,  54. 
Judge  Overton,  speaking  for  the  Court,  said:  ''The 
practice  in  England  and  in  this  country  differs  on 
this  ground.  Here,  as  well  as  in  North  Carolina, 
in  common  cases,  the  Court  never  compels  a  non- 
suit, or  gives  judgment  to  that  effect,  but  with 
consent  of  the  party  nonsuited.  In  England  the 
practice    is    understood    to     be    that    the    Court    will 
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order  ft  judgment  of  nonsait  to  be  entered  wheneyer 
it  ciearlr  perceives  the  fdaintiff  fails  in  proving  his 
cftee,  ^apposing  his  evidence  to  be  true,  or  where 
BO  evidence  is  given  on  his  part.  .... 
Which  is  the  better  method  is  immaterial,  since  our 
practice   seems  to   be   settled."* 

The  next  reported  case  is  that  of  Scruggs  v. 
Brack*^^  decided  in  1S33,  and  reported  in  4  Yer., 
52S.  In  that  case  it  appeared  that  the  trial  Court  had 
ordered  a  nonsait  Peck,  Judge,  in  delivering  the 
<^nion  of  the  Court,  said:  ^^This  is  erroneous.  The 
Court  had  a  right  to  judge  of  the  admissibility  of 
the  evidence  offered,  and  to  reject  it  if  inadmissible. 
But  no  case  is  recollected  where  our  Courts  have 
tolerated  the  practice  of  ordering  a  nonsuit.  This 
is   sufficient  to   reverse   the  judgment  ^^ 

The  next  reported  case  is  that  of  Hunter  v.  Sevier^ 
7  Yer.,  134,  in  which,  Catron,  C.  J.,  said:  ^<Bat 
in  this  State  the  Courts  have  at  all  times  been 
holden  not  to  have  the  power  to  order  a  nonsuit 
for  want  of  proof.  The  plaintiff  is  to  judge  whether 
his  case  is  made  out,  and,  if  he  sees  pn^r  to  let 
a   verdict   go  against   him«    it  is   his  oversight 

So,  in  the  case  of  LittUjohn  tt  al.  v.  J.  W.  Fow- 
fertj  5  Cold.,  288,  it  was  held  that,  under  our  Con- 
stitution, the  plaintiff  has  the  right  to  have  his  evi- 
dence, whether  slight  or  full,  passed  upon  by  the 
jury,  and  that  the  Courts  have  no  power  to  order 
a   nonsuit. 

These    cases    do    not    decide    the    question   we  are 
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now  investigating.  For  the  same  reason,  the  Ten- 
nessee cases  cited  by  counsel  for  plaintiff  in  error, 
in  respect  of  the  right  of  the  trial  Court  to  di- 
rect a  verdict,  are  not  controlling  in  this  case. 
Those  cases  presented  controverted  questions  of  fact, 
material  to  the  settlement  of  the  issue,  which  be- 
long exclusively  to  the  jury.  Such  were  the  cases 
of  Kirtland  v.  Montgmneryy  1  Swan,  462;  Ayers  v. 
MouZton  cfe  lieed^  5  Cold.,  154;  Robinson  v.  Rail- 
road, 2  Lea,  594;  Gregory  v.  Undet^hill  cfe  Neiosoni^ 
6  Lea,  207;  S.  E.  Jones  <&  Son  v.  Cherokee  Iron 
Co,,  14  Lea,  157;  Cantrell  v.  Railroad,  90  Tenn., 
638. 

As  stated  by  the  United  States  Supreme  Court, 
the  difference  between  compulsory  nonsuit  and  direct- 
ing a  verdict  '<is  rather  a  matter  of  form  than  of 
substance,  except  in  case  of  nonsuit  a  new  action 
may  be  brought,  whereas  in  the  case  of  a  verdict 
the  action  is  ended."  Ascangan  v.  Arms  Co.,  103 
U.  S.,  264.'  But,  whatever  the  points  of  similarity 
or  divergence,  it  is  indisputable  that  neither  form  of 
practice  prevails  in  this  State.  While  this  is  true, 
we  have  at  least  one  precedent  where  the  practice 
of  demurring  to  the  evidence  was  recognized.  It  is 
found  in  the  case  of  Bedford  v.  Ingram,  reported 
in  5  Haywood,  and  decided  in  1818.  That  was  an 
action  by  Ingram  against  John  R.  Bedford,  admin- 
istrator of  Thomas  Bedford,  deceased,  for  work  and 
labor  done  and  materials  furished.  The  first  seven 
counts    in    the     declaration    were    upon    an    ass^impsit 
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by  the  intestate.  The  eighth  count  alleged  that 
the  plaintiflf  and  the  defendant  administrator,  after 
the  death  of  Thomas  Bedford,  accounted  together 
concerning  divers  sums  of  money  due  and  owing  to 
the  plaintiff  by  said  Thomas  Bedford  in  his  lifetime; 
and  on  the  account  stated,  the  defendant,  as  admin- 
istrator, was  found  in  arrears  to  the  plaintiff, 
Ingram,  in  the  sum  of  $1^100,  and,  being  so  in- 
debted, he  promised  to  pay.  Non  assuhipait  was 
pleaded   to   said   eighth   count.       This  Court   said: 

''In  the  progress  of  the  cause,  the  defendant's 
counsel  demurred  to  the  evidence  (which  demurrer 
contains  the  whole  of  the  evidence  given  on  the  part 
of  the  plaintiff),  and  offered  to  admit  of  record  that 
the  whole  of  the  evidence,  together  with  every  legal 
and  just  inference  thereupon,  were  facts  in  this 
cause;  and  thereupon  prayed  the  Court  to  allow  the 
demurrer,  and  direct  the  adverse  party  to  join 
therein,  which  the  Court  refused,  unless  the  demur- 
rant would  expressly  admit  of  record  that  an  account 
had  been  stated  between  the  parties.  To  this  opinion 
of  the  Court  defendant  excepted.  The  jury  found 
that  Thomas  Bedford,  the  intestate,  did  assume  as 
the  plaintiff  hath  alleged  in  the  first  seven  counts 
in  the  declaration,  .  .  .  and  further  say  that 
the  defendant  administrator  did  assume  as  the 
plaintiff  hath  alleged  in  the  eighth  count  (which  was 
u{X)n  the  account  stated).  As  to  the  demurrer  to 
evidence,  where  either  party — for  instance,  the  de- 
fendant  below — cannot   prevail,   by   showing   the    testi- 
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mony   inadmissible,  to  have   it  rejected,    but  says  that 
the   evidence   itself,    though   competent  .to   be  received, 
and  though   it  maintain   the   fact   which   it    is    offered 
to   prove,  does  not   still,  in   law,  maintain  the  case   of 
plaintiff,    but  is    afraid    the    jury    will    misapply   the 
law  if   they   determine  both  the  law  and  the  fact,  and 
at   the   same   time   fears   they   will  not  give   a   special 
verdict,     leaving    the    law    for    the    Court    to    apply, 
then,  by  demurrer   to   the  evidence,   he   may  cause  the 
fact    to    appear     as    satisfactorily    as    if    stated    in    a 
special     verdict.       If,      therefore,     the     evidence      de- 
murred   to   be    parol    and    circumstantial,    upon   which 
the    jury   may   infer    the   fact   it  is   offered   to   estab- 
lish,    then     the     demurrant     must     admit     the      fact 
in     the     same    way     a     special     verdict     would     state 
it.      Upon   a   special   verdict,    the   Court   cannot   make 
any   inference    from    evidence,    however   plain   and   ir- 
resistible   that  inference    may   be.      So,    likewise,    the 
Court    cannot    do    so   upon   evidence   stated   in   a   de- 
murrer.      It   will    not    do   for   the   demurrant   to  say, 
*I    agree   the   Court    may   infer   all     the  jury   legally 
might,'   for   the  Judges   catmot   respond  to   a   question 
of    fact.     .     .     .     The    demurrer     to    evidence   being 
in    place    of    a   special    verdict,    must    have   the   same 
certainty   in    all    respects,    and    not    leave   it    to    the 
Court   to   make   inferences,    which   they   have   no  more 
right   to   do   in   this   case   than  in   that   of   the   special 
verdict,    which,    in    short,    they    have   no   right  to   do 
in  any   case.     .     .     .     This   can   only   be    avoided   by 
requiring     the     demurrant     to     admit     the     facts     the 
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Bame  that  a  jury  might  find,  and  then  the  Court 
woald  have  nothing  to  do  but  apply  the  law.  .  . 
As,  in  the  present  case,  the  demurrant  did  not 
offer  to  admit  any  facts  whatever,  but  only  to  leave 
it  to  the  Court  to  make  inferences,  therefore  the 
plaintiff  below  ought  not  to  have  been  compelled  to 
join  in  the  demurrer.  Whether  the  evidence  offered 
be  conducive  to  the  fact;  in  other  words,  whether 
it  be  competent  to  be  received  toward  the  establish- 
ment of  the  fact,  the  Judge  determines.  But,  if  the 
evidence  be  reoeived,  then  how  far  it  conduces  to 
the  proof  is  for  the  jury  to  determine.  And  be 
that  demurs  must  admit  the  fact  it  conduces  to 
prove,  and  which  a  jury  might  infer  from  it;  other- 
wise, you  take  from  the  party  producing  the  evi- 
dence the  benefit  of  the  conclusion  which  the  jury 
might  make  in  his  favor  if  the  cause  was  not  taken 
from  them.  .  .  .  Therefore,  the  demurrant  ought 
distinctly  and  unequivocally  to  admit,  in  his  demurer 
to  such  circumstantial  evidence,  that  the  defendant 
did  account  with  the  plaintiff,  and  promised  to  pay, 
as  stated  in  the  declaration,  or  ought  to  withdraw 
his  demurrer,  and  leave  it  to  a  jury  to  say 
whether  tiie  facts  were  so  or  not.  The  Circuit 
Coui-t  did  not  err  in  refusing  to  compel  the  plaintiff 
below  to  join,  and  leaving  it  to  the  jury  to  decide 
upon  the  evidence.  We  concur  with  the  doctrine 
laid   down   in   2    H.    Blackstone,    187." 

It  is   obvious  that   in  this   case  the   practice  of  de- 
murring to  the  evidence   is   distinctly   recognized,  and 
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there  is  no  suggestion  that,  when  properly  under- 
stood,   it    violates  any   provision   of'  the   Constitution. 

The  real  point  at  issue  was,  whether  there  had  been 
an  account  stated  (in  sifmd  computassent)  between  the 
plaintiff  and  the  administrator  of  Thomas  Bedford, 
deceased,  and  the  plaintiff  relied  on  circumstantial 
evidence  to  establish  the  affirmative  of  that  proposi- 
tion. The  Court  held  that  the  plaintiff  could  not 
be  compelled  to  join  in  the  demurrer,  unless  the 
demurrant  would  expressly  admit  of  record  that  an 
account  had  been  stated  between  the  parties,  since 
there  were  circumstances  in  proof  from  which  the 
jury  might  fairly  deduce  that  inference.  The  Court 
expressly  approved  the  rule  laid  down  in  the  lead- 
ing case  of  Gibson  v.  Hwrvber^  2  H.  Blackstone's 
Kep.,  187,  namely:  ^'On  a  demurrer  to  circum- 
stantial evidence,  the  party  offering  the  evidence  is 
not  obliged  to  join  in  the  demurrer,  unless  the  party 
demurring  will  distinctly  admit  upon  the  record  every 
fact  and  every  conclusion  which  the  evidence  offered 
conduces  to   prove." 

The  Lord  Chief  Justice,  Eyre,  among  other  things, 
made  this  sententious  statement  of  the  law,  namely : 
^^My  Lords,  in  the  nature  of  things,  the  question 
of  law  to  arise  out  of  the  fact  cannot  arise  till  the 
fact  is  ascertained.  It  is  the  province  of  a  jury 
to  ascertain   the   fact   under    the    direction   and   assist- 

r 

ance  of  the  Judge,  etc.  The  matter  of  fact  being 
confessed,  the  case  is  ripe  for  judgment  in  matter 
of    law    upon    the   evidence,    and    may  then   be  prop- 
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erly  withdrawn  from  the  jury,"  etc.  That  case  was 
an  action  by  the  holder  against  the  acceptors  of  a 
bill  of  exchange,  payable  to  a  fictitious  payee,  or 
order,  and  which,  after  the  acceptance,  had  been 
indorsed  by  the  drawers  in  the  name  of  the  ficti- 
tious payee,  for  valuable  consideration,  to  the  plain- 
tiff. The  latter  exhibited  evidence  of  a  long  course 
of  dealing  in  similar  bills  between  the  drawers  and 
acceptors  for  the  purpose  of  raising  a  presumption 
from  those  circumstantial  facts  that  the  defendants, 
at  the  time  of  accepting  the  bill,  knew  the  paper 
to  be  fictitious,  and  of  then  urging,  as  matter  of 
law,  that,  if  this  presumption  was  established,  the 
defendants  were  bound  by  their  acceptance.  To 
this  evidence  the  defendants  demurred,  without  ad- 
mitting upon  the  record  their  knowledge,  at  the  time 
of  accepting  the  bill,  that  the  payee  was  fictitious, 
and  the  plaintiff  joined  in  demurrer.  But  it  was 
resolved  in  the  House  of  Lords,  Chief  Justice  Eyre 
delivering  the  unanimous  opinion  of  the  Judges, 
*'that  because  the  defendant's  knowledge  of  the  payee, 
being  a  fictitious  person,  was  not  expressly  admitted 
on  the  record,  the  point  of  law  intended  to  be 
raised  by  the  demurrer  could  not  arise  upon  the 
record,  and,  consequently,  that  no  judgment  could 
be  given  upon  the  demurrer."  Gould's  Pleading, 
Sec.    65. 

The  case  at  bar  is  not  to  be  assimilated  to  the 
<5ase  of  Gibm7i  v.  Hunter^  nor  to  the  case  of  Bedford 
V.    Ingram^    5   Haywood,    for   the   reason   that  it  does 
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not  present  a  case  of  circumstantial  evidence,  tend- 
ing to  prove  any  particular  fact  fixing  liability 
upon  the  company,  and  which  must  be  expressly 
admitted  upon  the  record.  But,  conceding  all  the 
facts  proved  by  plaintiff  to  be  true,  and  admitting 
all  proper  and  legal  inferences  which  may  be  de- 
duced therefrom,  there  is  no  foundation  whatever 
for  any  liability  against  the  company.  Both  cases, 
however,  distinctly  recognize  the  demurrer  to  the 
evidence  as  an  established  practice  of  the  common 
law.  In  this  State  the  practice  fell  into  disuse, 
and  so  far  as  any  reported  case  would  indicate, 
has  remained  in  desuetude  since  Bedford  v.  Ingram. 
In  the  meantime,  the  practice  has  been  ingrafted 
upon  the  jurisprudence  of  other  States,  while  the 
judiciary,  as  well  as  the  bar  of  this  State,  have 
frequently  observed  the  necessity  of  such  a  practice 
to  prevent  injustice  in  the  misapplication  of  law  by 
juries. 

As  stated  by  Judge  McKinney  in  Whirley  v. 
WhUeman^  1  Head,  616,  ^'in  trials  by  jury  the  Court 
is  to  decide  questions  of  law  and  the  jury  questions 
of  fact.  .  .  .  The  truth  of  the  facts  and  cir- 
cumstances offered  in  evidence  in  support  of  the 
allegations  in  the  record  must  be  determined  by  the 
jury;  but  it  is  for  the  Court  to  decide  whether  or 
not  these  facts  and  circumstances,  if  found  by  the 
jury  to  be  true,  are  sufficient,  in  point  of  law,  to 
maintain  the  allegations  in  the  pleadings.  And  this 
must  be  done  in  one  of  two  modes:     Either  the  Court 
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must  inform  the  jury  hypothetically  whether  or  not 
the  facts  which  the  evidence  tends  to  prove  will,  if 
established,  in  the  opinion  of  the  jury,  satisfy  the 
allegations,  or  the  jury  must  find  the  facts  specially, 
and  then  the  Court  will  apply  the  law,  and  pro- 
nounce whether  or  not  the  facts  so  found  are 
sufficient  to  support  the  averments  of  the  parties. 
The  principle  of  law  by  which  the  jury  must  be 
governed  in  finding  a  verdict  cannot  be  left  to  their 
arbitrary  determination.  The  rights  of  parties  must 
be  determined  according  to  the  established  law  of  the 
land  as  declared  by  the  Legislature  or  expounded 
by  the  Courts,  and  not  according  to  what  the  jury, 
in  their  own  opinion,  may  suppose  the  law  is  or 
ought  to  be.  Otherwise,  the  law  would  be  as  fluctu- 
ating and  uncertain  as  the  diverse  views  and  opinions 
of  different  juries  in  regard  to  it."  No  clearer 
definition  of  the  distinct  provinces  of  Court  and  jury 
is  to  be  found  in  our  books  than  in  this  master- 
piece of  Judge  McKinney.  In  that  opinion  we  find 
an  express  recognition  of  the  practice  of  requiring 
a  special  verdict  upon  the  facts,  in  order  that  the 
Court  may  make  an  application  of  the  law.  When 
it  appears  there  is  no  conflict  in  the  evidence,  but 
the  facts  are  all  admitted,  we  fail  to  perceive  what 
is  to  be  submitted  to  the  jury.  And  if  the  Court 
may  apply  the  law  upon  a  special  verdict  settling 
controverted  facts,  why  may  not  the  Court  make 
application  of  the  law  upon  facts  which  are  undis- 
puted  and   are  all   admitted   by   the   demurrer   of    the 
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defendant?  The  Supreme  Court  of  the  United  States, 
in    LoviavUle  cfe  Nashville  Railroad  Compam.y  v.   Eddy 

Woodson^  reported  in  134  U.  S.,  614,  a  case  ap- 
pealed from  the  Supreme  Court  of  Tennessee,  had 
oc<»sion  to  examine  the  Act  of  1801,  which  provides 
that  ''not  more  than  two  new  trials  shall  be  granted 
to  the  same  party  in  any  action  at  law,  or  upon 
the  trial   by   jury   of    an    issue    of   fact    in    equity." 

.  Chief  Justice  Fuller,  after  reviewing  the  decisions 
of  this  Court,  construing  the  statute,  and  also 
several  cases  defining  the  province  of  the  jury  in  the 
settlement  of  disputed  facts,  said,  viz.:  ''From  these 
decisions  it  is  clear  that  in  Tennessee,  as  elsewhere, 
although  the  juries  are  the  judges  of  the  facts,  yet 
the  Judge  has  power  to  set  aside  the  verdict  when, 
in  his  judgment,  it  is  against  the  weight  of  the 
evidence,  but  that  that  supervisory  power  cannot  be 
exercised  under  the  statute  when  the  triers  of  the 
facts  have  three  times  determined  them  the  same 
way.  This  manifestly  refers  to  a  state  of  case 
where,  in  the  opinion  of  the  Judge,  the  verdict 
should  have  been  otherwise  than  as  rendered  because 
of  the  insufficiency  of  the  evidence  to  sustain  it,  but 
not  to  a  case  where  there  is  no  evidence  at  all; 
.  while,  on  the  other  hand,  the  case  should 
be  left  to  the  jury  unless  the  conclusion  follows,  as 
a  matter  of  law,  that  no  recovery  can  be  had  upon 
any  view  which  can  be  properly  taken  of  the  facts 
the  evidence  tends  to  establish.  In  such  case,  the 
practice   of  a   demurrer   to    the    evidence   can    be    re- 
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sorted  to,  or  a  motion  to  exclude  the  evidence  from 
the  jury,  or  to  instruct  them  that  the  plaintiff  can- 
not recover,  which  motions  are  in  the  nature  of 
demurrers  to  evidence,  though  less  technical,  and 
have  in  many  of  the  States  superseded  the  ancient 
practice  of  a  demurrer  to  the  evidence.  Such  a 
motion,  like  the  demurrer  to  evidence,  admits  not 
only  what  the  testimony  proves,  but  what  it  tends 
to  prove.  The  ultimate  facts,  in  other  words,  are 
admitted.  In  Bacon  v.  Parker^  2  Overton,  57,  it 
was  decided  that  an  involuntary  nonsuit  could  not 
be  entered,  but  a  demurrer  to  evidence  was  allowed 
in  5  Haywood  (Tenn.),  166;  and  it  must  be  that, 
as  the  duty  devolves  upon  the  Judge  to  declare  the 
law,  he  may  be  requested  in  some  form  to  advise 
the  jury  that  the  plaintiff  cannot  recover  when  that 
is  the  conclusion  of  law  arising  upon  the  record, 
and   should   do   so,    though   not  specifically   directed. 

' '  It  is  true  that  it  was  held  in  Kirtland  v. 
Montgomery^  1  Swan,  653,  that  it  was  error  for  the 
trial  Judge  to  assume  to  answer  both  the  questions 
of  law  and  the  questions  of  fact  involved  in  that 
case,  which  was  one,  however,  in  which  there  was 
evidence  raising  questions  of  fact  to  be  determined; 
and  in  5  Cold  well,  164,  it  was  held  error  in  the 
Circuit  Judge  to  charge  the  jury  that,  from  the 
facts  as  proven,  the  plaintiffs  were  'entitled  to  re- 
cover of  the  defendant  the  sum  sued  for,'  because 
the  facts  to  be  deduced  from  the  evidence  must  be 
left  exclusively   to   the    jury.      But    that    also   was.    a 
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case  where  it  evidently  did  not  follow  from  the 
ultimate  facts  that  the  plaintiffs  were  entitled,  as  a 
matter  of  law,  to  recover  as  stated.  To  the  same 
effect  is  the  case  of  Case  v.  WilUa7?i8,  2  Cold., 
239,  where  it  was  ruled  that  if  the  charge  of  the 
trial  Judge  *  be  equivalent  to  a  determination  of  the 
facts  involved,  a  new  trial  would  be  granted.'  This 
is  and  must  be  so  whenever  the  deductions  of  fact 
are  to  be  drawn  by  the  jury;  but  where  that  is 
not  the  case,  although  a  direct  instruction  to  return 
a  verdict  for  defendant  may  not  be  in  accordance 
with  the  practice  in  Tennessee,  yet  the  decision 
showed  that  the  question,  whether  a  recovery  can  be 
had  or  not,  can  be  presented  in  some  appropriate 
form  in  that  State."  See,  also,  Railway  Co.  v* 
Mahoney^    Acbnr,^     89   Tenn.,    332. 

We  hold  that  an  appropriate  form  for  determin- 
ing whether,  as  a  matter  of  law,  any  recovery  can 
be  had,  or  liability  fixed,  against  the  defendant  upon 
facts  which  are  not  disputed  is  by  demurring  to  the 
evidence.  This  form  of  practice  is  expressly  sanc- 
tioned by  an  adjudication  of  this  Court  which  has 
never  been  overruled,  though  it  may  be  conceded 
that  the  practice  is  cumbersome  and  antiquated. 
In  the  nature  of  things,  it  can  seldom  be  success- 
fully invoked,  for  the  reason  that  if,  upon  any 
rational  or  legitimate  view  of  the  evidence,  a  prhna 
facie  case  is  made  out,  **or  if  the  testimony  be 
doubtful,  or  the  trend  of  facts  contradictory  in 
themselves,    or    admit    of    different    interpretation    by 
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fair-minded  men,"  the  case  must  be  submitted  to 
the  jury.  Moreover,  the  practice  is  attended  with 
the  danger  that,  if  unsuccessful,  the  prevailing  party 
is  entitled  to  final  judgment  and  an  immediate  assess- 
ment of  his  damages.  EUiott^s  Greneral  Practice, 
Vol.    2,    Sees.    865-870. 

In  the  present  record  we  are  confronted  with  a 
perfectly  plain  case,  in  which  no  liability  is  estab- 
lished against  the  defendant  upon  the  facts,  or  upon 
any  reasonable  or  legitimate  inference  that  may  be 
made  upon  such  facts.  The  law  of  every  case,  in 
whatever  form  presented,  belongs  to  the  Court.  It 
is  not  only  the  prerogative  of  the  Judge,  but  a 
solemn    duty   to    declare    it. 

The    defendant    in    this    case    is    entitled    to    the 

judgment    of    the     law,    upon     the     undisputed     facts 

found   in  the  record.      Our  duty   is   imperative,    and, 

being  of  opinion  that  in   no  view  of   the  facts  shown 

in    evidence    is    any    liability    made     out    against    the 

defendant    company,    we    affirm    the    judgment  of    the 

Circuit  Court. 
4. 
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Summers  v.    Railroad. 

{Nmhville.       March    20,    1896.) 

1.  Dkmubbeb  iro  Evidknce.    Practice  prevails  in  Tennessee. 

Doctrine  reaffirmed  that  the  practice  of  demurring-  to  the  evi- 
dence prevails  in  this  state,  and  is  not  open  to  any  constitu- 
tional objection.     (Post,  pp.  460-462.) 

Cases  cited  and  approved:  Hopkins  u  Railroad,  ante,  p.  409;  Bed- 
ford V.  Ingram,  5  Hay.,  155. 

3.  Same.     Requisites  of. 

A  statement  or  motion  to  perform  the  office  of  a  demurrer  to  the 
evidence  must  be  reduced  to  writing,  must  state  all  the  evi- 
dence introduced  by  the  adverse  party,  and  admit  the  truth  of 
the  eame  with  all  legitimate  inferences  and  deductions  to  be 
drawn  therefrom.     (Post,  pp.  462-466.) 

Case  cited  and  approved:  Hopkins  v.  Railroad,  ante,  p.  409. 

3.  Same.     W^fien  defendant  sfiould  demur. 

It  is  better  practice  for  a  defendant  to  demur  at  the  conclusion 
of  the  plaintiff's  evidence,  without  the  introduction  of  evidence 
on  his  own  behalf.     (Post,  p.  466.) 


FROM    HOUSTON. 


Appeal    from    Circuit    Court    of    Houston    County. 

A.     H.     MUNFORD,     J. 

W.   C.    Shelton   and  H.  N.  Leech  for   Summers. 
BuQUO   &  Rudolph   for   Railroad. 
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Caldwell,  J.  Montgomery  Summers,  a  minor, 
brought  this  suit,  by  next  friend,  to  recover  from 
the  Louisville  &  Nashville  Railroad  Company  |il,999, 
as  damages  for  personal  injuries,  which  he  averred 
he  received  through  the  negligence  of  the  defendant 
while  he  was  a  passenger  upon  one  of  its  gravel 
trains,  at  a  time  and  place  stated.  The  defendant 
pleaded   not   guilty. 

The  plaintiff  appeared  upon  the  stand  and  intro- 
duced another  witness  in  his  behalf.  Their  testimony 
clearly  established  the  undisputed  fact  that  the  plain- 
tiff was  seriously  injured  while  upon  one  of  defend- 
ant's gravel  trains,  and  tended  to  show  inculpatory 
negligence  and  consequent  liability  on  the  part  of 
the   defendant. 

On  the  other  hand,  the  testimony  of  the  several 
witnesses  introduced  by  the  defendant  tended  to 
exculpate  it  from  any  fault  in  relation  to  the  con- 
ceded injuries,  and  to  fix  the  responsibility  for  them 
upon   the   plaintiff   himself. 

**At  the  conclusion  of  the  introduction  of  evidence 
by  both  plaintiff  and  defendant,"  as  recited  in  the 
final  judgment,  **the  defendant  demurred  to  the 
testimony,  on  the  ground  [that]  there  was  no  proof 
to  base  a  verdict  and  judgment  upon,  and  asked 
the  Court  to  direct  a  verdict  and  judgment  for  the 
defendant. ' '  The  same  entry  continues :  *  *  Which 
demurrer  and  request  being  argued  and  understood 
by  the  Court,  the  Court  sustains  the  demurrer,  and 
directs   judgment    to   be   entered   for   defendant.      The 
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Court  discharges  the  jury,  and  gives  judgment 
against  the  plaintiff  and  in  favor  of  the  defendant 
for  the  costs  of  this  case,  for  which  ^eri  facias 
may   issue." 

Motion  for  new  trial  having  been  made  and  over- 
ruled,   the  plaintiff  appealed   in   error. 

In  the  English  and  American  Courts  there 
are  three  well  known  methods  of  withdrawing  a 
case  from  the  jury,  namely:  (1)  By  demurrer  to 
the  evidence,  (2)  by  directing  a  particular  verdict, 
and  (3)  by  compulsory  nonsuit.  Some  of  these 
prevail  in  some  Courts,  and  others  in  other  Courts. 
It  will  be  observed,  from  the  minute  entry  just 
quoted,  that  defendant  in  this  case  sought  to  avail 
itself  of  the  first  two  of  these  methods  at  the  same 
time.  It  demurred  to  the  evidence,  and  also  asked 
the  Court  to  direct  a  verdict  in  its  favor.  The 
Court,  however,  as  appears  from  the  same  entry, 
only  sustained  the  demurrer,  and,  having  done  so, 
discharged  the  jury,  and  rendered  judgment  against 
the  plaintiff.  He  did  not  direct  the  jury  to  return 
a  verdict  for  the  defendant.  The  questions  for 
present  decision  arises  alone  upon  the  action  of 
the  trial  Judge  in  allowing  and  sustaining  the  de- 
'  murrer   to   the   evidence. 

The  practice  of  demurring  to  evidence  is  an 
ancient  one,  and  has  long  been  recognized  and 
approved  in  England,  and  in  the  Federal  and  many 
of  the  State  Courts  of  the  American  Union.  1 
Starkie's   Ev.,  *434,  435;    4  Chitty's   Gen.   Prac,   16; 
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Gibson  V.  Hunter^  2  Henry  Blackstone^s  R.,  187; 
2  Tidd's  Practice,  862  and  866;  2  Elliott's  Gen. 
Prac,  Sec.  856;  Suydam  v.  Williomisony  20  How., 
427;  Bedford  v.  Ingram^  6  Hay.,  155;  Hopkins  v. 
N.  C.  iSc  St.  Z.y  By,,  96  Tenn.,  409.  In  the 
last  case,  very  recently  decided,  Judge  McAlister 
reviewed  the  authorities  and  considered  the  purpose, 
scope,  and  extent  of  the  practice  so  exhaustively 
and  learnedly  as  to  render  discussion  of  the  general 
subject  in   this  opinion    entirely   unnecessary. 

The  right  of  a  party  litigant  in  the  Circuit 
Courts  of  this  State  to  interpose  a  demurrer  to  the 
evidence,  and  to  have  the  judgment  of  the  Court 
thereon,  was  recognized  and  expressly  adjudged  in 
that  case,  as  had  been  done  three-quarters  of  a 
century  before  in  the  case  of  Bedford  v.  Ingram, 
6  Haywood  155.  Hence,  it  is  now  beyond  question 
that  the  defendant  in  the  case  at  bar  had  the  legal 
right  to  demur  to  the  evidence.  But,  proceeding  a 
step  further  in  the  investigation  of  the  record  be- 
fore us,  it  becomes  manifest  that  the  defendant  did 
not  pursue  the  proper  course  to  make  that  unques- 
tionable right  available.  The  so-called  demurrer  is 
fatally  defective  in  at  least  three  essential  particu- 
lars, being  merely  an  oral  statement  to  the  Court 
that  ^<the  defendant  demurred  to  the  testimony  on 
the  ground  [that]  there  was  no  proof  to  base  a 
judgment  and  verdict  upon."  To  have  performed 
tiie  office  of  a  demurrer  to  evidence,  that  statement 
or   motion    (1)   should'  have  been   reduced   to   writing, 
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(2)  should  have  stated  all  the  evidence  introduced 
by  the  plaintiff,  and  (8)  should  have  admitted  the 
truth  of  the  same  with  all  legitimate  inferences  and 
deductions  to  be  drawn  therefrom.  In  reality  it 
met   none   of   these   requirements. 

The  authorities  are  numerous  and  uniform  in 
support  of  what  has  just  been  said  as  to  the  req- 
uisites of  a  demurrer  to  evidence.  Brief  quotations 
will  be  made  from  a  few  of  them,  and  a  few  others 
will   be  cited   merely: 

"A  demurrer  to  evidence  is  a  proceeding  by 
which  the  Judges  of  the  Court  in  which  the  action 
is  depending  are  called  upon  to  declare  what  the 
law  is,  upon  the  facts  shown  in  evidence,  analogous 
to  the  demurrer  upon  facts  alleged  in  the  pleading." 
2  Tidd's  Practice,  *865;  Suydam  v.  Williamson^  20 
How.,    427. 

^^A  party  who  admits  the  facts  which  the  ad- 
verse evidence  tends  to  prove,  but  desires  to  withdraw 
the  application  of  the  Ikw  to  those  facts  from  the 
jury,  and  to  submit  them,  for  that  purpose,  to  the 
Court  alone,  is  at  liberty  to  do  so  by  his  demurrer 
to  the  evidence.  But  his  demurrer  cannot  be  al- 
lowed unless  he  admits  the  truth  of  the  facts,  which 
the  evidence  of  his  adversay,  though  it  be  but  pre- 
sumptive or  circumstantial,  tends  to  prove.  For, 
though  he  has  a  right  to  submit  the  legal  effect  of 
the  facts  to  the  judgment  of  the  Court,  yet,  as  the 
jury  are  the  proper  judges  of  matters  of  fact,  the 
evidence    must  either     be   submitted    to    the     jury   or 
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the  facts  themselves  must  be  admitted."  1  Starkie^s 
Evi.,    *4:34,   435;  Tidd's   Practice,    *866. 

Cbitty  adopts  the  foregoincr  language  of  Starkie, 
and  appends  a  form,  which  is  to  be  in  writing,  and 
which,  among  other  things,  calls  for  a  statement  of 
the  adverse  evidence  and  the  signature  of  demur- 
rant's  counsel.      4   Chitty's   Gen.    Prac.,    16. 

Elliott  says:  "The  evidence  must  be  incorporated 
in  the  demurrer,"  which  *'mu8t  be  addressed  to 
the  whole  evidence,  and  not  to  a  part."  2  Elliott's 
Gen.  Prac,  Sec,  863.  And,  again,  '*The  demurrer 
not  only  admits  the  truth  of  all  the  evidence  ad- 
duced by  the  party  against  whose  evidence  the  de- 
murrer is  directed,  but  it  also  admits  all  the  infer- 
ences that  may  be  logically  and  reasonably  drawn 
from  the  evidence.  The  probative  force  of  the 
evidence  is  not  confined  to  the  direct  effect  of  the 
evidence,  but  extends  to  the  results  reasonably  de- 
ducible  from  it  by  logical  and  legitimate  inference." 
2   Elliott's   Gen.    Prac,    Sec:    868. 

"As  the  province  of  the  jury  to  ascertain  the 
truth  of  facts  and  the  credibility  of  witnesses  ought 
not  to  be  taken  away,  the  demurrer  must,  conse- 
quently, admit  the  truth  of  all  facts  which  the  jury 
might  find  in  favor  of  the  other  party  upon  the 
evidence  of  whatever  kind,  whether  in  writing  or 
parol."     5   Am.    &   Eng.    Enc    L.,    563. 

"The  demurrer  not  onlj'^  admits  the  truth  of 
testimony   demurred    to,     but    all    the    conclusions   of 
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fact  which  a  jury  may  justly  draw  therefrom." 
Ralhcay   v.    ^YeUe,    140    111.,    61. 

*'No  demurrer  to  evidence  should  be  allowed,  and 
no  judgment  thereon  given,  unless  the  party  de- 
murring shall  admit  upon  the  record  all  the  facts 
which  the  evidence  conduces  to  prove."  Hlnate  v. 
Simpson^    17    Fla.,    444. 

*•  *  On  demurrer  to  evidence  the  party  must  admit 
the  facts  and  conclusions  which  may  be  reasonably 
inferred   ^herefrom."       Sawyer   v.    Pltta^   3  Ala.,   528. 

^'It  will  not  do  for  the  demurrant  to  say,  *I 
agree.'  The  Court  may  infer  all  that  the  jury  legally 
might,  for  the  Judges  cannot  respond  to  a  question 
of  fact.  .  .  .  The  demurrer  to  evidence,  being 
in  place  of  a  special  verdict,  must  have  the  same 
certainty  in  all  respects,  and  not  leave  it  to  the 
Court  to  make  inferences.  .  .  .  And  he  that 
demurs  must  admit  the  fact  it  (the  evidence)  con- 
duces to  prove,  and  which  a  jury  might  infer  from 
it;  otherwise,  you  take  from  the  party  producing 
the  evidence  the  benefit  of  the  conclusion  which  the 
jury  might  make  in  his  favor,  if  the  cause  were 
not  taken  from  them."  Bedford  v.  Ingram^  5 
Hay.,    161,    162. 

These  and  many  more  cases  in  accord  were  cited 
in  IIo2)Jctns  v.  jVas/ivillef  Chattanooga  db  St.  Louts 
Raikoay^  supra.  The  demurrer  in  that  case  was 
written  and  signed  by  counsel  of  defendant,  stated 
all  the  testimony  introduced  by  the  plaintiff,  and 
admitted   of   record   the    truth    of   all    that   testimony, 
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and  of  all  proper  and  legal  deduction  and  infer- 
ences to  be  drawn  therefrom.  Tliis  Court  said  it 
was  ''in  accordance  with  the  established  practice  in 
in   such   cases."       Anf^'^  pp.  417-458. 

Because  of  the  three  iniporbmt  defects  mentioned, 
the  demurrer  in  the  present  case  should  not  have 
been  allowed.  Moreover,  tested  by  the  better  prac- 
tice, the  so-called  demurrer  came  too  late,  not  having 
been  offered  until  after  the  demurrant  had  introduced 
all  of  its  testimony.  A  defendant  should  demur,  if 
at  all,  at  the  conclusion  of  the  plaintiff's  evidence, 
and  not  take  the  time  of  the  Court,  and  make  an 
experiment  by  introducing  his  own  evidence,  as  was 
done  in  this  case.  Whether  the  demurrer  in  this 
case  should  have  been  sustained,  if  in  the  requisite 
form  and  presented  in  due  time,  it  is  not  necessary 
to   say. 

Reverse   and    remand. 
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{jVa^hvllle.       March     17,     1896.) 

Evidence.     Of  general  reputation^ 

Where  a  defendant  in  a  criminal  case  has  testified  in  his  own 
behalf,  and  evidence  has  been  introduced  both  attacking  and 
sustaining  him  upon  his  general  reputation  at  his  place  of 
residence  in  this  wState  for  six  years  last  past,  it  is  an  erroneous 
exercise  of  discretion  for  the  Court  to  exclude  sustaining  evi- 
dence, offered  in  his  behalf,  of  a  good  general  reputation  at 
the  place  of  his  former  residence  in  another  and  distant  State, 
covering  a  period  ending  six  or  seven  years  before  the  trial. 

Case  cited  and  distinguished:  Crowder  v.  State,  8  Lea,  669. 


FROM       WARREN. 


Appeal  from  Circuit  Court  of  Warren  County. 
M.    D.    Smallman,    J. 

Attorney-general   Pickle   for   State. 

LiND   &  Willis,    Fairbanks    &  O'Neal    for    Fry. 

McAlister,  J.  The  plaintiff  in  error  was  con- 
victed in  the  Cii'cuit  Court  of  Warren  County  of 
the  crime  of  arson,  and  sentenced  to  confinement  in 
the  State  prison  for  a  term  of  five  yeiirs.  On  the 
trial    below,    the    defendant    became   a   witness  in   his 
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own  behalf,  and  thus  put  his  character  in  issue  be- 
fore the  jury.  The  defendant,  it  appeared,  had 
resided  in  Warren  County  for  about  six  years  pre- 
ceding the  trial,  and  witnesses  were  introduced  by 
him  in  support  of  his  character,  while  others,  intro- 
duced by  the  State,  impeached  it.  The  defendant, 
prior  to  his  removal  to  Warren  County,  in  this  State, 
had  resided  for  many  years  in  the  State  of  Wis- 
consin. In  support  of  his  character  defendant  offered 
in  evidence  the  depositions  of  nine  witnesses  who 
had  known  him  in  Wisconsin.  Counsel  for  the  State 
objected  to  the  introduction  of  these  depositions 
'^upon  the  ground  that  the  witnesses  lived  in  the 
State  of  Wisconsin,  and  the  testimony  related  to  the 
character  of  defendant  in  a  foreign  State,  six  or 
seven  years  before  the  time  defendant  gave  his  tes- 
timony." The  objection  was  sustained  by  the  Court, 
to  which  defendant's  counsel  excepted.  The  witnesses 
whose  depositions  were  excluded,  were  former  neigh- 
bors of  the  .defendant,  some  of  whom  had  lived  on 
adjoinino;  farms  and  had  known  him  for  fifteen  or 
sixteen  years.  They  testified  that,  while  they  knew 
nothing  of  his  character  since  his  removal  from  that 
State,  it  was  good  while  he  lived  there,  and  they 
would  give  him  full  faith  and  credit  on  his  oath. 
The  question  thus  presented  for  decision,  is  one  of 
first  impression  in  this  State,  so  far  as  we  are  ad- 
vised from  any  reported  case.  The  case  of  Crowder 
V.  Tlie  State^  8  Lea,  is  not  an  adjudication  of  this 
question.       The    question    there    presented   was   in    re- 
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spect  of  the  character  of  the  prosecutor,  who  had 
testified  as  a  witness.  All  that  was  said  on  the 
subject  is  comprised  in  the  following  paragraphs,  • 
to  wit:  *<The  State,  by  several  witnesses,  sustained 
the  general  character  of  the  prosecutor.  Two  of 
the  witnesses  said  his  character  was  good  for  the 
last  eight  or  ten  years.  The  defendant  then  prof- 
fered to  ask  the  witness  as  to  his  character  previous 
to  that  time,  but  the  Court  sustained  the  objection 
of  the  Attorney-general  to  the  question.  This,  said 
the  Court,  was  not  reversible  error;  the  question 
was  the  character  of  the  prosecutor  at  the  ^time  he 
testified.  If  the  witnesses  knew  his  character  pre- 
vious to  the  time  fixed  by  'them,  their  answers,  in 
the  form  given,  were  almost  equivalent  to  saying 
that  previous  to  that  time  it  was  at  least  not  free 
from  doubt,  so  that,  in  effect,  the  defendant  had 
the  benefit  of  his  proffered  question."  It  will  be 
observed,  the  Court  in  that  case  remarked,  that  the 
character  of  the  prosecutor,  at  the  time  he  testified, 
was  the  issue,  and  for  the  purpose  of  reflecting 
light  upon  that  issue,  the  State  was  permitted  to 
prove  that  his  character  had  been  good  for  the  last 
eight  or  ten  years.  The  defendant  was  not  per- 
mitted to  inquire  in  resi)ect  to  the  character  of  the 
witness  prior  to  that  period.  This  Court  did  not 
think  this  reversible  error,  since  the  answers  of  the 
witnesses  implied  that,  prior  to  that  time,  the  pros- 
ecutor's character  had  not  been  free  from  doubt,  and 
thus   the   defendant   had   the    benefit   of   his   question. 
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In  the  Am.  &  Eng.  Enc.  L.,  Vol.  29,  page  802, 
it  is  said,  viz.:  *'It  is  also  true  that  the  material 
object  of  inquiry  is  the  character  of  the  witness  at 
the  time  when  he  testifies;  but  if  some  latitude  were 
not  allowed  in  this  regard,  it  would,  in  many  cases, 
be  impossible  to  impeach  the  most  corrupt  witness, 
or  to  sustain  the  most  truthful  one.  The  principle 
that  the  existence  of  a  state  of  things  once  estab- 
lished by  proof  is  presumed  to  continue  the  same 
until  the  contrary  is  shown,  is  applicable,  within 
reasonable  limits,  to  the  character  of  a  witness 
proved  ,to  have  once  sustained  a  bad  reputation  for 
truth  and  veracity.  It  is,  therefore,  competent  to  im- 
peach a  witness  by  pi-oof  of  his  reputation  in  a 
neighborhood  where  he  formerly  resided,  if  the  evi- 
dence be  not  too  remote  in  point  of  time."  Strat- 
ton  V.  Sfafe,  45  Ind.,  468;  Walk^>.r  v.  State,  6 
Blackf.  (Ind.),  1;  Rogers  v.  LtmU,  19  Ind.,  405; 
Aurora  v.  Cohh,  21  Ind.,  492;  Wlllard  v.  Oood-e- 
nough,  30  Vt.,  393;  Fi^^fur  v.  Conway ,  21  Kansas, 
26  (S.  C,  30  Am.  Rep.,  419).  The  same  principle 
is  of  course  applicable  where  the  evidence  is  in  sup- 
port  of   the   good   character   of   the  defendant. 

In  Teese  v.  Ilnntmgtoii,  23  Howard  (U.  S.),  2, 
the  Court  said,  viz. :  ' '  Such  testimony  undoubtedly 
may  properly  be  excluded  by  the  Court,  when  it 
applies  to  a  period  of  time  so  remote  from  the 
transaction  involved  in  the  controversy  as  thereby  to 
become   entirely  unsatisfactory  and   immaterial,  and,  as 
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he  law  cannot  fix  that  period  of  limitation,  it  must 
necessarily  be  left  to  the  discretion  of  the  Court." 
While  this  is  true,  if  we  can  see  there  has  been 
an  abuse  of  this  discretion,  this  Court  will  feel  con- 
strained to  reverse.  The  conviction  in  this  case  was 
rested  upon  circumstantial  evidence,  which,  although 
cogent  and  convincing,  should  have  been  viewed  in 
the  light  reflected  from  the  character  of  the  defend- 
ant. It  is  in  such  cases  that  proof  of  character  is 
of  primal  importance,  as  tending  to  counteract  the 
forc«  of  incriminating  circumstances.  The  defendant 
was  before  the  Court  not  merely  as  a  witness,  but 
as  the  accused,  and  proof  of  character  was  important, 
not  only  to  illustrate  his  credibility  as  a  witness, 
but  as  a  fact  to  be  considered  on  the  question  of  his 
guilt  or  innocence.  The  defendant,  it  is  true,  had 
lived  in  this  community  for  six  years,  but  by  reason 
of  his  longer  residence  in  another  State,  he  had  estab- 
lished a  character  there  which  he  was  entitled  to 
prove  in  connection  with  the  proof  of  his  character 
in  this  State,  as  tending  to  show  the  improbability 
of  his  guilt.  In  our  opinion,  the  depositions  of 
the  Wisconsin  witnesses  should  have  }>een  admitted, 
and  for  this  error  the  case  is  reversed  and  remanded 
for   a   new   trial. 
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\  *  Pritchitt  v.  Nashville  Trust  Co. 

I  {NmhvilU.     September    2,    1896.) 


Corporations,  Private.     RlQhts  of  life  Unmnt  mid  remaindermen 
I  as  regards  stock  dividends. 

\  A  life  tenant  is  entitled  to  stock  dividends  declared  from  net 

i  earnings  made  after  the  respective  rights  of  the  life  tenant  and 

•  remaindermen  have  attached  to  corporate  stock  bequeathed  to 

J  ,                                   them. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Thos.    H.    Malone,    Ch. 

C.  D.  Berry  and  Vertrees  &  Vertrees  for  Com- 
plainant. 

John   Allison   and   E.    H.    East  for   Defendant. 

Caldwell,  J.  Samuel  Pritchitt  died  testate  at 
his  residence,  in  Davidson  County,  on  the  twenty- 
first  day  of  September,  1891.  The  second  item  of 
his  will  is  in  the  following  language:  '*I  will,  de- 
vise, and  bequeath  to  my  wife,  Ann  Pritchitt,  all 
the    real    estate    1    die    seized    and    possessed    of,   for 

*  The  authorities  as  to  the  rebitive  rights  of  the  owners  of  the  capital  stock  and 
income  with  respect  to  increas<^d  stock  and  stock  divid^^nds  are  collected  in  a  note 
to  Schooner  v.  Phillips  (Conn.),  16  L.  R.  A.,  461.— Rbpoateb. 
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and  during  her  natural  life;  also,  one-fourth  of  all 
the  balance  of  my  estute,  not  including  what  is  herein 
given  her  absolutely,  for  her  life,  and,  at  her  death, 
the  real  estate  and  the  said  one-fourth  of  the  bal- 
ance of  my  estate  is  to  be  divided  between  my  two 
sons,  H.  C.  Pritchitt  and  Samuel  Pritchitt,  Jr.,  and 
my  grandchild,  Annie  P.  Draughan,  only  child  of 
my  deceased  daughter,  Nettie  P.  Draughan,  share 
and  share  alike.  All  my  household  furniture,  car- 
riage, buggy,  and  horses  are  willed  to  my  wife  ab- 
solutely." One  item  of  that  part  of  the  testator's 
property  designated  by  him  as  ''the  balance  of  my 
estate,"  was  8100,000  of  stock  in  the  Nashville  Gas- 
light Company,  and  therefore  ''one-fourth,"  $25,- 
000,  of  that  stock  passed  to  his  widow,  "for  her 
life,"  with  remainder  to  his  two  sons  and  his  grand- 
daughter. The  will  was  promptly  probated,  and, 
thereupon,  $25,000  of  the  stock  was  transferred,  by 
consent,  to  the  Nashville  Trust  Company,  to  hold 
as  trustee  for  the  parties  entitled  under  the  second 
item    of   the   will. 

On  the  twenty-ninth  of  June,  1892,  the  directors 
of  the  gaslight  company  declared  "a  cash  dividend 
of  five  per  cent."  and  "a  stock  dividend  of  ten 
per  cent."  on  the  capital  stock  of  the  company, 
such  dividends  to  be  paid  July  1  and  July  15, 
1892,  respectively;  and,  on  the  nineteenth  of  June, 
1895,  they  declared  "a  stock  dividend  of  twenty- 
five  per  cent.,"  by  preamble  and  resolution,  in  the 
following   words:     "Whereas,    a   large   amount   of    the 
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net  earnings  of  the  company  has  been  used  in  mak- 
ing permanent  betterments  and  additions  to  its  plant, 
and  such  profits  have  been  withheld  from  the  stock- 
holders for  that  purpose,  instead  of  distributing  them 
among  the  stockholders  as  dividends;  and,  whereas, 
there  has  been  accumulated  and  permanently  added 
to  the  value  of  the  assets  and  capital  of  the  com- 
pany more  than  twenty-five  per  cent,  of  the  amount 
of  the  present  capital  stock;  therefore,  be  it  resolved, 
that  a  stock  dividend  of  twenty-five  per  cent,  be 
declared  payable,  and  distributed  on  July  1,  1895, 
among  the  stockholders  of  the  company  of  record 
of   that   date,    in    proportion    to    their    holdings." 

The  first  two  dividends,  like  the  third  one,  were 
declared  from  the  *<net  earnings"  or  '* profits"  of  the 
company,  and  each  of  the  three  dividends  was  based, 
entirely,  upon  *  ^  net  earnings  "  or  ''  profits ' '  made 
after  the  death  of  the  testator.  The  cash  dividend 
upon  the  $25,000  of  stock,  set  apart  for  the  bene- 
ficiaries of  the  second  item  of  the  will,  was  paid 
to  the  widow,  and  the  two  stock  dividends  thereon 
were  turned  over  to  the  Nashville  Trust  Company, 
which  held  the  $25,000  of  original  stock,  as  trustee. 
The  first  of  the  stock  dividends  amounted  to  $2,- 
500,  being  ten  per  cent,  on  $25,000,  and  the  second 
one  amounted  to  $6,875,  being  twenty-five  per  cent, 
on  $27,500  ($25,000  plus  $2,500),  the  amount  of 
the  orio^inal  stock  with  first  stock  dividend  added. 
The  two  stock  dividends  aggregated  $9,375,  and  the 
certificates,    or    shares,    issued    therefor    constitute    the 
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subject-matter  of  the  present  litigation.  The  widow 
claims  to  own  those  certificates,  or  shares,  absolutely 
as  a  part  of  the  income  of  the  $25,000  of  stock 
bequeathed  to  her  for  life,  and  the  remaindermen 
claim  to  own  them  as  capital,  and  say  that  she  is 
entitled  only  to  receive  cash  dividends  thereon,  as 
on  the  $25,000  of  original  stock.  In  view  of  this 
controversy,  the  Nashville  Trust  Company  refused  to 
surrender  the  stock  dividends  to  the  widow,  and, 
upon  that  •  refusal,  she  brought  this  suit  in  equity 
against  all  proper  parties.  The  Chancellor  ruled  in 
favor  of  the  remaindermen,  and  decreed  ^'that  said 
two  stock  dividends  go  to  the  corpiuH^  and  that  the 
life  tenant  will  be  entitled  to  all  cash  dividends  upon 
the  stock  thus  increased."  The  Court  of  Chancery 
Appeals  reversed  the  decree  of  the  Chancellor,  and 
adjudged  the  stock  dividends  to  be  the  absolute  prop- 
erty of  the  life  tenant,  as  a  part  of  the  income  of 
her   life   estate   in   the   original    stock. 

The  precise  question  is  this:  Which  of  the  two, 
the  life  tenant  or  the  remainderman,  of  corporate 
stock  bequeathed,  is  the  ultimate  owner  of  stock 
dividends,  declared  from  net  earnings,  made  after  the 
respective  rights  of  the  two  persons  attached  to  the 
original  stock?  Do  such  dividends  belong,  abso- 
lutely, to  the  life  tenant  as  income,  or  do  they 
form  a  part  of  the  corpus^  and  pass  to  the  remain- 
derman  as   such  ? 

This  question,  in  one  form  and  another,  has  per- 
plexed  the   Courts  for   a   century,    and    numerous    ad- 
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judged  cases  are  found  in  support  of  either  view. 
The  learned  Chancellor  followed  one  line  of  decisions, 
and  the  learned  Court  of  Chancery  Appeals  followed 
the  other,  both  recognizing  the  irreconcilable  conflict 
of   authority. 

This  case,  as  we  believe,  is  relieved  of  much  diffi- 
culty when  it  is  considered  that  the  controversy  is 
solely  between  the  life  tenant  and  the  remainder- 
men, and  that  no  prerogative  of  the  gaslight  com- 
pany is  involved.  The  question  is  one.  of  owner- 
ship merely,  and  concerns  only  those  claimants.  The 
corporation  is  not  a  party  to  the  suit,  and  cannot 
be  affected    by   the   result. 

If  the  purpose  of  the  bill  were  to  compel  the 
corporation  to  undo  what  it  has  done,  and  disburse 
in  cash  the  net  earnings  represented  by  the  two 
stock  dividends,  instead  of  using  them  to  increase 
its  capital  stock,  the  complainant  would  have  no 
standing  in  court,  for  a  corporation,  so  long  as  it 
acts  in  good  faith  and  within  its  charter  powers 
(and  there  is  no  claim  that  this  corporation  has 
done  otherwise),  is  rightfully  allowed  to  decide  such 
matters  for  itself  without  let  or  hindrance  from  any 
source. 

Undoubtedly  the  action  of  the  g'aslight  company, 
in  converting  net  earnings  into  capital  stock,  gave 
them  that  character  and  status  for  all  corporate  pur- 
poses. But  did  it  have  any  legal  effect  beyond 
that  ?  Does  it  follow  that  they  were  converted  into 
technical    corpus,    as    between    the    life   tenant   and    the 
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remaindermen  owning  a  portion  of    the   original  stock? 
We   think   not. 

When  property  is  given  to  one  person  for  life, 
with  remainder  to  another,  the  former  is  entitled  to 
the  use  for  the  period  limited,  and  the  latter  to  the 
corpus  after  that  time.  Neither  may  encroach  upon 
the  right  of  the  other.  The  life  tenant  may  not 
diminish  the  corpus  nor  the  remainderman  the  use, 
and  what  they  may  not  do  themselves,  others  may 
not  do  for  them.  The  life  tenant  may  not  be  de- 
prived of  the  use  to  augment  the  corpus^  nor  the 
remainderman  of  the  corpus  to  augment  the  use. 
The  right  to  the  use  of  the  propert)'^  entitles  the 
life  tenant  to  its  net  income.  As  applied  to  land, 
it  entitles  him  to  the  crops  or  rent;  as  applied  to 
money  or  bonds,  it  entitles  him  to  the  interest;  and 
as  applied  to  corporate  stock,  it  should,  upon  the 
same  reasoning,  entitle  him  to  the  net  earnings.  If 
the  life  tenant  may  not  be  deprived  of  crops  or 
rents  to  make  the  land  better,  or  of  interest  to  en- 
large the  corjnis  of  money  or  bonds,  why  should  he 
be  deprived  of  net  earnings  of  corporate  stock,  cov- 
ered by  stock  dividends,  to  augment  the  remainder 
estate?  It  does  not  seem  to  us  a  sufficient  answer 
to  say  that  the  corporation,  in  the  latter  case,  has 
seen  fit,  in  the  due  exercise  of  its  power,  to  capi- 
talize such  earnings,  rather  than  pay  them  out  in 
cash  dividends.  What  has  the  capitalization  of  the 
earnings  to  do  with  their  ownership  as  between  life 
tenant  and   remainderman,   or   how  can   the  change  of 
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form  affect  the  title  of  those  persons?  Can  the  cor- 
poration, after  earnings  have  been  made  and  ascer- 
tained, give  them  to  one  person  by  this  procedure 
or  to  another  by  that  procedure?  Certainly  not. 
Though  endowed  with  the  largest  discretion  in  the 
honest  manairement  of  its  business,  and  allowed  at 
pleasure  to  convert  its  net  earnings  into  capital  stock 
through  the  medium  of  stock  dividends,  a  corpora- 
tion cannot,  by  that  act,  in  our  opinion,  turn  any 
portion  of  those  earnings  from  the  life  tenant  to  the 
remainderman    of   orimnal    stock. 

The  life  tenant  of  corporate  stock  is  entitled  to 
the  undiminished  benefit  of  its  net  earninofs  in  anv 
and  every  contingency;  less  than  that  would  not  al- 
low him  the  full  use  of  the  life  estate.  He  has  at 
least  an  inchoate  interest  and  title  in  and  to  such 
earnings  from  the  inception  of  his  estate,  and  that 
interest  and  title  reaches  full  maturity  and  becomes 
absolute  when  the  corporation  sees  fit,  in  the  course 
of  its  affairs,  to  cover  those  earnings  by  dividends, 
in  whatever  form.  If  the  dividends  be  paid  in  cash, 
he   takes   that;    and   if   in    stock,   he   takes   that. 

Why  should  not  this  be  so?  It  is  certainly  just 
to  the  persons  interested,  and  fair  to  the  corporation. 
By  it  the  prior  rights  of  the  former  are  not  altered, 
the  business  processes  of  the  latter  are  not  inter- 
rupted. The  remainderman  was  entitled,  in  the  first 
instance,  to  the  enjoyment  of  the  corj?m  of  the  orig- 
inal  stock   in   due  season.     He   is  still  entitled  to  that 
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without  diminution,  and  the  life  tenant  has  only  the 
net   earnings. 

The  testator  did  not  disclose  any  specific  intention 
in  res|)ect  of  the  particular  matter  involved  in  this 
controversy.  He  did  not  even  mention  the  $25,000  of 
corporate  stocks  or  the  dividends  to  accrue  thereon. 
Nevertheless,  it  is  conceded  that  he  disposed  of  both, 
and  we  think  it  hardlv  to  be  doubted  that  the  dis- 
position  herein  indicated  is  the  one  in  accord  with 
his   general   intention. 

He  employed  the  most  general  terms  to  create  a 
life  estate  with  remainder  over,  disposing  of  both 
real  estate  and  personal  property  in  the  same  sentence, 
by  the  same  words,  and  without  condition  or  quali- 
fication. The  measure  of  the  life  tenant's  interest  in 
the  realty  devised  is  the  same  as  that  of  her  inter- 
est in  the  personalty  bequeathed,  and  vice  verm. 
Nothing  is  excepted,  nothing  reserved  from  either. 
It  follows,  as  a  matter  of  law,  that  she  is  enti- 
tled to  the  full  use  of  each,  according  to  its  nature, 
so  long  as  she  may  live,  and  no  impairment  of  that 
use  should  be  sanctioned  by  the  Courts  in  the  one 
case  or  the  other.  Present  enjoyment  is  the  very 
essence  of  a  life  estate;  without  it,  the  gift  would 
be  meaningless   and   worthless. 

Special  words  were  not  necessary  to  vest  the  life 
tenant  in  this  case  with  a  right  to  stock  dividends. 
The  general  bequest  had  that  effect.  Special  words 
would    have   been    necessary    to   deprive   her   of    them. 
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just  as  s[)ecial  words  would  have  been  required  to 
deprive   her   of   income   on   realty    devised. 

Had  the  testator  lived,  these  stock  dividends  would, 
unquestionably,  have  been  income  to  him  upon  his 
investment  in  the  original  shares;  having  died,  they 
were,  for  the  same  reason,  income  to  his  estate,  as 
owner  of  the  same  investment.  The  income  of  that 
part  of  his  estate,  during  her  life,  was  bequeathed  to 
his  widow;  hence,  she,  as  life  tenant,  became  the 
owner  of  these  dividends  in  as  full  a  sense  as  he 
would   have   owned   them. 

Notwithstanding  the  impossibility  of  harmonizing 
the  conflicting  decisions  upon  any  common  ground, 
so  as  to  discover  an  agreed  principle  upon  which  to 
rest  this  case,  it  may  be  well  to  mention  some  of 
the   leading  authorities. 

The  earlier  English  cases  seem  to  have  turned 
upon  the  question  as  to  whether  the  controverted 
dividend  was  usual  and  ordinary  or  unusual  and  ex- 
traordinary. If  the  former,  it  was  given  to  the 
life  tenant;  if  the  latter,  to  the  remainderman.  The 
earliest  of  those  cases  is  that  of  Brander  v.  Brander^ 
4  Ves.,  800,  decided  in  1799.  It  there  appeared 
that  the  Bank  of  England  had  paid  out  £1,000,000 
for  the  public  service,  and  received  therefor  j£l,125,- 
000  five  per  cent,  annuities,  which  annuities  were, 
by  resolution  of  the  bank,  divided  proportionately 
among  the  proprietors  of  the  stock  of  the  bank. 
Of  the  annuities  so  divided,  £1,000  were  assigned 
to   stock   bequeathed   to  one   person  for   life,    with  re- 
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mainder  to  another.  The  Lord  Chancellor  adjudged 
the  annuities  to  be  "an  accession  to  the  capital," 
and  allowed  the  life  tenant  only  "the  benefit  of  the 
dividends"  thereon.  lb.,  801,  802.  That  case  was 
soon  followed  by  Irvine  v.  Hmiston,  4  Paton,  Sc. 
App.,  521.  The  English  Judges  themselves  confess 
much  difficulty  in  discovering  "the  principle"  upon 
which  those  decisions  were  made.  Pai^is  v.  Paris^ 
10  Ves.,    189;    Bouch   v.    Sproule,   12  App.   Cas.,  393. 

In  PaA^  V.  Parl%,  supra,  the  Bank  of  England 
declared  two  cash  dividends  in  the  same  month — one 
for  £3  10s.  per  cent.,  and  the  other  for  £6  per 
cent. — upon  the  capital  stock  of  the  bank.  The  first 
dividend  was  the  usual  and  ordinary  one  for  the 
half  year;  the  second  was  unusual  and  extraordinary, 
although  made  from  a  part  of  the  same  profits. 
The  latter,  because  unusual  and  extraordinary,  was, 
by  the  Court,  considered  as  capital,  and  not  the  ab- 
solute property  of  the  tenant  for  life.  It  w^as  sug- 
gested in  argument  that  there  was  an  important  dif- 
ference between  dividends  in  stock  and  dividends  in 
cash,  and,  therefore,  that  the  case  in  hand  should 
not  be  controlled  by  the  ruling  in  Brander  v. 
Brander,    supra^    and    Irvine   v.    Houston^    supra. 

To  this  suggestion.  Lord  Eldon  replied:  "As  to 
the  distinction  between  stock  and  money,  that  is  too 
thin;  and,  if  the  law  is  that  this  extraordinary 
profit,  if  given  in  the  shape  of  stock,  shall  be  con- 
sidered capital,  it  must  be  capital  if  given  as  money." 
10   Ves.,    190. 
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In  Bouc/t  V.  Sprouhy  mipra^  decided  in  1887,  the 
Consett  Iron  Company,  limited,  was  shown  to  have 
accumulated  a  large  '*  reserve  fund"  and  an  *' undi- 
vided profit  fund,"  from  which,  combined,  it  declared 
**a  bonus  dividend,"  which,  according  to  the  com- 
pany's scheme,  the  holders  of  existing  shares  invested 
in  new  shares,  issued  concurrently  with  the  payment 
of  the  dividend.  The  estate  of  William  Bouch  owned 
six  hundred  of  the  existing  shares,  and,  by  the  pro- 
cess mentioned,  became  the  owner  of  two  hundred 
new  ones.  The  six  hundred  existing  shares  had 
been  bequeathed  to  the  widow  of  William  Bouch  for 
life,  with  remainder  over.  After  her  death,  a  con- 
troversy arose  between  her  executor  and  the  remain- 
derman as  to  the  ownership  of  the  two  hundred  new 
shares.  The  case  finally  reached  the  House  of  Lords, 
and  was  there  decided  against  the  estate  of  the  tenant 
for  life.  Lord  Herschell,  though  confessing  the  ques- 
tion to  be  one  ''of  very  considerable  difficulty, '' 
after  reviewing  prior  decisions,  said:  *'l  quite  agree 
with  the  Court  below,  that,  apart  from  the  author- 
ities to  which  I  have  alluded,  the  general  principle 
for  the  determination  of  such  a  question  as  that  be- 
fore us,  and,  in  my  opinion,  the  only  sound  princi- 
ple, is  that  which  is  well  expressed  in  the  judgment 
of  Lord  Justice  Frv:  'When  a  testator  or  settlor 
directs  or  permits  the  subject  of  his  disposition  to 
remain  as  shares  or  stocks  in  a  company  which  has 
the  power  either  of  distributing  its  profits  as  divi- 
dend   or    of    converting    them    into    capital,    and    the 
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company  validly  exercises  this  power,  such  exercise 
of  its  power  is  binding  on  all  persons  interested, 
under  the  testator  or  settlor,  in  the  shares,  and, 
consequently,  what  is  paid  by  the  company  as  div- 
idend goes  to  the  tenant  for  life,  and  what  is  paid 
by  the  company  to  the  shareholder,  as  capital,  or 
appropriated  as  an  increase  of  the  capital  stock  in 
the  concern,  inures  to  the  benefit  of  all  who  are 
interested  in  the  capital. ' ' '  And,  finally,  interpreting 
the  transaction  out  of  which  the  new  shares  arose, 
he  added:  'Upon  the  whole,  then,  I  am  of  opinion 
that  the  company  did  not  pay,  or  intend  to  pay, 
any  sum  as  dividends,  but  intended  to,  and  did,  ap- 
propriate the  undivided  profits  dealt  with  as  an  in- 
crease of  the  capital  stock  of  the  concern.'"  12 
App.    Cas.,    397-399. 

We  entirely  agree  that  the  authorized  action  of 
the  company  in  respect  to  the  disposition  of  its 
profits  ''is  binding  on  all  persons  interested"  in  its 
shares,  but  are  unable  to  see  that  it  follows,  as  a 
consequence,  that  the  tenant  for  life  does  not  own 
new  shares  paid  for  with  capitalized  profits  of  his 
or  her  estate.  The  company  must  have  full  liberty 
in  the  conduct  of  its  own  affairs;  hence  all  persons 
interested  are  bound  by  its  authorized  action.  But 
the  company  does  not  intend  to  say,  by  an  increase 
of  capital  from  profits,  that  the  new  shares  shall  be- 
long to  the  remainderman  as  corjpxis  rather  than  to 
the  life  tenant  as  income.  It  has  no  possible  inter- 
est  in   that   question,    and   no   power,    in   our  opinion. 
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to  control  or  influence  title  and  ownership.  Beyond 
the  matter  of  corporate  policy  and  expediency,  the 
power    of   the   company   does    not   extend. 

The  latest  of  the  numerous  English  cases  exam- 
ined by  us  was  decided  in  1890.  In  that  case  the 
Kempton  Park  Race  Course  Company,  limited,  de- 
clared and  paid  in  money  a  **  dividend,"  a  '*  bonus," 
a  **  special  bonus,"  and  an  *' interim  dividend," 
partly  from  yearly  profits  and  partly  from  ''reserve 
fund."  The  Court  adjudged  the  names  of  the  dis- 
tributions and  the  fact  that  they  were  made  partly 
from  ''reserve  fund,"  to  be  wholly  unimportant, 
and  gave  the  life  tenants  that  part  of  the  whole 
amount  divided  which  was  apportioned  to  the  shares 
settled  upon  them.  J71  re  Alsbu?^,  Sugden  v.  AU- 
hury^  45  Ch.  Div. ,  237.  This  case  aflSrmed  the  sound- 
ness of  the  decision  in  Bouch  v.  Sproule^  supra^  upon 
its  own  facts,  but  the  two  cases  were  distinguished 
upon  the  ground  that  the  profits  of  the  company  had 
actually  been  capitalized  in  the  one  case  and  not  in 
the   other. 

The  American  adjudications  may  be  ranged  in 
two  lines — one  favorable  to  the  remainderman  and 
the  other  favorable  to  the  liie  tenant.  The  lead- 
ing, though  not  the  oldest,  case  of  the  former 
line,  is  that^  Minot  v.  Paine^  99  Mass.,  101, 
which  is  headnoted  as  follows:  "If  a  fund  held 
in  trust  to  pay  the  income  to  one  until  his 
death,  and  then  convey  the  capital  to  another,  in- 
cludes  shares   in   the    stock    of    a    corporation,    shares 
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of  additional  stock  distributed  to  the  trustees  as  a 
lawful  dividend  thereon,  accrue  as  capital,  although 
the}''  represent  net  earnings  of  the  corporation."  In 
the  course  of  the  opinion  it  was  observed:  ''The 
Court  do  not  regard  the  fact  that  the  dividends  were 
made  from  the  net  earnings  of  the  roads  as  ma- 
terial." And  again:  ''A  simple  rule  is  to  regard 
cash  dividends,  however  large,  as  income,  and  stock 
dividends,  however  made,  as  capital."  99  Mass., 
106   and  108. 

Undoubtedly  the  rule  thus  suggested  possesses  the 
merit  of  being  plain  and  easily  applied,  yet  it  may, 
in  some  cases,  be  an  instrument  of  great  injustice. 
We  think  its  application  will  do  injustice  in  every ' 
instance  where  net.  earnings  accruing  after  the  crea- 
tion of  the  trust  estate  are  converted .  into  stock  divi- 
dends, or  original  capital  into  cash  dividends,  since,  in 
our  opinion,  such  earnings,  whenever  distributed,  in 
stock  or  cash,  belong,  absolutely,  to  the  life  tenant, 
and  such  capital,  whenever  returned  in  the  form  of 
cash  dividends,  belongs  to  the  remainderman.  The 
former  course  is  frequently  pursued,  the  latter  now 
and  then.  A  forcible  illustration  of  the  injustice  of 
the  rule  in  the  latter  view,  is  found  in  the  case  of 
Heard  v.  Eldred-ge^  decided  four  years  later  by  the 
same  Court  and  in  an  opinion  by  the  same  learned 
Judge.  Its  injustice,  as  applied  to  the  facts  of  that 
case,  was  recognized,  and  the  dividend,  though  in 
cash,  was  denied  the  life  tenant  and  given  to  the 
remainderman,  as  should  have  been  done.      The  head- 


486 


NASHVILLE : 


Pritchitt  r.   Nashville  Trust  Co. 


■■'J. 


note,  which  suflSciently  states  the  decision,  is:  '^  Money 
paid  to  compensate  a  corporation,  whose  property 
consisted  of  a  wharf  and  dock,  for  |)art  of  its  real 
estate  taken  by  right  of  eminent  domain,  if  distrib- 
uted as  a  dividend  to  the  shareholders,  belongs  to 
the  capital  and  not  to  income  of  a  trust  fund  in- 
vested  in    the   shares."       109    Mass.,    258. 

Rand  V.  Hxibhell^  115  Mass.,  461,  is  very  simi- 
lar in  its  facts  to  the  English  case  of  Bauch  v. 
Sprmde^  snpra^  there  being  a  cash  dividend  from 
net  earnings  and  a  concurrent  issue  of  new  shares 
therefor  in  each  case.  The  result  reached  in  both 
is  the  same.  In  this  one  the  Court  said:  '«When 
a  distribution  of  such  earnings  is  made  by  the  cor- 
poration among  its  shareholders,  the  question  whether 
such  distribution  is  an  ap)X)rtionment  of  additional 
stock,  or  a  division  of  profits,  depends  upon  the 
substance  and  intent  of  the  action  of  the  corpora- 
tion,   as   shown    by   its   votes."       115    Mass.,    474. 

Practically  the  same  rule  as  that  announced  in 
Minot  V.  Paine^  supra^  seems  to  prevail  in  Maine 
{Ricliardmn  v.  RidiardHon^  75  Me..  570;  S.  C,  46 
Am.  R.,  430),  in  Rhode  Island  (Petition  of  Brown 
&  Lamed,  14  R.  L,  371;  S.  C,  51  Am.  R.,  397), 
in  Connecticut  {Brinley  v.  Grave^  50  Conn.,  66; 
Spoaner  v.  Phillip,%  16  L.  R.  A.,  461),  and  in 
Georgia  by  statute.  Millen  v.  Gxien^ard^  67  Ga., 
292    (S.    C,    44    Am.    R.,    720). 

The  principle  stated  by  Lord  Herschell  in  BmicK 
v.    Sproule^    supra,    and    quoted    herein,    met    the    ap- 
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proval    of    the   Court    of    Appeals    of    New    York   in 
Matte?*  of  KernocKan,    104    N.    Y.,    629,    630. 

One  of  the  most  instructive  eases  of  this  line,  and 
that  which  has  caused  us  much  hesitation  on  account 
of  its  high  authority,  is  Gihhmis  v.  Mah&n^  136  U.  S., 
649.  Mrs.  Smith  bequeathed  two  hundred  and  eighty 
shares  of  stock  in  the  Washington  Gaslight  Company, 
in  ti'ust,  with  direction  that  ''the  dividends "  accru- 
ing thereon  be  paid  to  her  daughter,  Mary  Ann 
Gibbons,  ^'during  her  lifetime,  without  percentage  of 
commission  or  diminution  of  principal,"  and  that, 
upon  her  death,  the  shares  go  to  her  other  daughter, 
Mrs.  Mahon.  The  total  stock  of  the  company  was 
$500,000  -when  the  testatrix  died.  It  was  subse- 
quently increased,  by  authority  of  Congress,  to  $1,- 
000,000,  and  new  shares  were  issued  for  the  old 
ones,  and  for  the  increase.  The  trustee  accordingly 
received  five  hundred  and  sixty  new  shares.  The  in- 
crease of  capital  stock  was  made  entirely  from  ''net 
earnings,  income,  and  profits"  of  the  company,  ac- 
cruing and  invested  partly  before  and  partly  after 
the  death  of  the  testatrix.  The  life  tenant  was  held 
to  be  entitled  to  the  dividends  on  the  whole  five 
hundred  and  sixty  shares,  and  nothing  more.  A 
transfer  of  the  two  hundred  and  eighty  shares,  rep- 
resenting increased  capital,  was  refused  her.  Mr. 
Justice  Gray,  who  delivered  the  opinion  of  the  Court, 
among  other  things,  said:  "Money  earned  by  a  cor- 
poration remains  the  property  of  the  corporation,  and 
does   not    become    the    property   of    the    stockholders, 
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unless  and  until  it  is  distributed  among  them  by  the 
corporation.  The  corporation  may  treat  it  and  deal 
with  it  either  as  profits  of  its  business  or  as  an 
addition  to  its  capital.  Acting  in  good  faith,  and 
for  the  best  interests  of  all  concerned,  the  corpora- 
tion may  distribute  its  earnings  at  once  to  the  stock- 
holders as  income,  or  it  may  reserve  part  of  the 
earnings  of  a  prosperous  year  to  make  up  for  a 
possible  lack  of  profits  in  future  years,  or  it  may 
retain  portions  of  its  earnings,  and  allow  them  to 
accumulate,  and  then  invest  them  in  its  own  works 
and  plant,  so  as  to  secure  and  increase  the  perma- 
nent value  of  its  property.  Which  of  these  courses 
shall  be  pursued  is  to  be  determined  by  the  direct- 
ors, with  due  regard  to  the  condition  of  the  com- 
pany's pro}:)erty  and  affairs  as  a  whole,  and,  unless 
in  case  of  fraud  or  bad  faith  6n  their  part,  their 
discretion  in  this  respect  cannot  be  controlled  by  the 
Courts.  Reserved  and  accumulated  earnings,  so  long 
as  they  are  held  and  invested  by  the  corporation,  being 
part  of  its  corporate  property,  it  follows  that  the 
interest  therein^  represented  hy  each  share^  is  capital^ 
and  not  income^  of  that  share^  as  hettreen  the  ttuant 
for  life  and  the  remainderrnan^  legal  or  equitable^ 
thereof'     Page    568. 

Though  concurring  in  all  that  goes  before,  we 
dissent  from  the  conclusion  expressed  in  the  lines  we 
have  italicised.  That  seems  to  us  to  be  a  non  se- 
quitur.  There  can  be  no  doubt  that  reserved  and 
accumulated   earninojs,    held   and    invested    bv    the   cor- 
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poration,  are  corporate  property;  nevertheless,  we 
are  unable  to  see  how  that  fact  determines  or  af- 
fects the  question  of  interest  therein  as  between  life 
tenant  and  remainderman  of  shares.  Those  persons 
acquire  their  interests  under  the  will  or  deed,  and 
not   through    any   action   of   the   corporation. 

The  learned  justice  said  further:  ''A  stock  divi- 
dend really  takes  nothing  from  the  property  of  the 
corporation,  and  adds  nothing  to  the  interests  of  the 
shareholders.  Its  property  is  not  diminished,  and 
their  interests  are  not  increased.  After  such  a  divi- 
dend, as  before,  the  corporation  has  the  title  in  all 
the  corporate  property,  the  aggregate  interests  therein 
of  all  the  shareholders  are  represented  by  the  whole 
numl>er  of  shares,  and  the  proportional  interest  of 
each  shareholder  remains  the  same.  The  only  change 
is  in  the  evidence  which  represents  that  interest, 
the  new  shares  and  the  original  shares  together  rep- 
resenting the  same  proportional  interest  that  the  orig- 
inal shares  represented  before  the  issue  of  the  new 
ones."     Page   559. 

Obviously  this  change  ' '  in  the  evidence ' '  of  the 
shareholder's  interest  separates  his  income  on  the  in- 
vestment from  his  capital  invested,  the  new  shares 
representing  his  income  and  the  old  ones  his  capital, 
and  it  would  seem  that  a  separation  of  the  combined 
interests  of  life  tenant  and  remainderman  is  wrought 
by  the  same  process,  the  new  shares  standing  for 
income  of  the  trust  estate  and  the  old  ones  for  its 
capital,   at   least   to   the   extent   that   the   new  capitali- 
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zation  includes  net  earnings  made  since  the  trust 
took  ejffect.  The  trustee  has  made  no  new  invest- 
ment. He  has  only  received  new  shares  represent- 
ing profits  of  tile  investment  made  by  the  founder 
of  the  trust.  How  can  the  facts  that  net  earnings 
are  made  capital  to  the  company,  and  that  the  issu- 
ance of  stock  dividends  thereon  do  not  diminish  cor- 
porate property,  prevent  such  dividends  from  being 
income  to  the  holder  of  old  shares,  whether  that 
holder    be   absolute   owner   or   only   tenant   for   life? 

The  leading  case  of  the  other  line  is  Earjis  Ap- 
peal^ 28  Penn.  St.,  368.  It  there  appeared  that  a 
stock  company  had  issued  new  stock  upon  a  large 
"surplus  fund,"  accumulated  from  the  profits  of  its 
business,  through  a  period  of  years  partly  before  and 
partly  after  the  death  of  the  testator,  and  it  was 
decided  that  life  tenants  of  540  shares  of  old  stock 
were  entitled,  as  absolute  owners,  to  such  portion  of 
the  certificates  of  new  shares  as  represented  profits 
accumulated  after  the  death  of  the  testator,  but  not 
to  that  portion  representing  profits  accumulated  be- 
fore his  death.  In  the  opinion  the  Court  observed: 
"In  the  case  before  us  the  testator  has  not  made 
a  bequest  of  the  stock  itself  to  the  appellants.  On 
the  contrary,  he  has  given  them  only  the  *  income ' 
of  it  for  life.  Their  interests  commenced  after  the 
death  of  the  testator.  They  have  no  right  what- 
ever to  claim  the  *  income'  which  had  accumulated 
before  his  death.  If  they  may  go  back  of  that 
event,  for  a  single   day,  to   seize  upon   *  income,  rents, 
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or  interest,'  which  had  accumulated  in  his  lifetime, 
they  may  ransack  the  transactions  of  his  whole  life, 
and  end  by  showing  that  his  whole  fortune  consisted 
of  'rents,  interest,  and  income,'  arising  from  a  very 
small  capital,  which  has  since  been  lost.  It  is  equally 
clear  that  the  profits  arising  since  the  death  of  the 
testator  are  'income'  within  the  meaning  of  the  will, 
and  should  be  distributed  among  the  appellants. 
These  profits  amounted,  at  the  time  of  the  issue 
of  new  certificates  of  stock,  to  the  sum  of  $40,- 
500,  exclusive  of  the  current  semiannual  dividends 
which  had  been  previously  declared  and  paid.  That 
sum  is  the  rightful  property  of  the  appellants. 
The  managers  might  withhold  the  distribution  of  it 
for  a  time,  for  reasons  beneficial  to  the  interests  of 
the  parties  entitled.  But  they  could  not,  by  any 
form  of  procedure  whatever,  deprive  the  owners  of 
it  and  give  it  to  others  not  entitled.  The  omission 
to  distribute  it  semiannually,  as  it  accumulated,  makes 
no  change  in  its  ownership.  The  distribution  of  it 
among  the  stockholders  in  the  form  of  new  certifi- 
cates has  no  effect  whatever  upon  the  equitable  right 
to   it."       28    Penn.    St.,    374. 

The  controlling  principles  underlying  this  decision 
have  been  recognized  in  other  cases  in  the  same 
State  {Wilibank\^  Appeal ^  64  Penn.  St.,  256;  Bid- 
die's  Appeal^  99  Penn.  St.,  28S;  Vintaii^s  Appeal^ 
Ih.,  440;  Smith's  Estate,  140  Penn.  St.,  344).  Also 
in  Kentucky  {lUte  v.  Ilite,  93  Ky.,  257;  S.  C, 
40  Am.   St.   K.,   189),    in  Maryland  {Thomas  v.   Gregg, 


492  NASH\'ILLE : 


Pritchilt  r.  Nashville  Trust  Co. 


78  McL,  545;  S.  C,  44  Am.  St.  R.,  310),  in  New 
Hampshire  (Lofd  v.  Brrxpl-^^  52  N.  H.,  72;  Pierce 
V.  BurroughM^  58  N.  H.,  302;,  in  New  Jersey  (  Van- 
Jjoren  v.  Old^n,  19  N.  J.  Eq.,  176;  S.  C,  97 
Am.  Dec,  650;  AHkurat  v.  Fluid ^  26  N.  J.  E^., 
11;  VanBIarcom  v.  Dager^  31  N.  J.  Elq.,  793  >, 
and  in  South  Carolina  (Qpf}h  v.  Flint.  14  S.  E. 
R,    959). 

In  the  Kentucky  case,  which  was  decided  in  1892, 
the  Court  said:  '^  Since  the  testator's  death,  certain 
stock  dividends,  based  upon  earnings  and  profits, 
have  been  declared  upon  some  of  the  stocks.  It  is 
claimed  by  the  remaindermen  that  they  belong  to 
the  principal  of  the  estate,  while  the  life  tenants 
assert  they  are  entitled  to  them  as  income.  The 
question  is  beset  with  difficulties.  It  is  urged  by 
the  former  that  the  mere  declaration  as  'a  stock 
dividend '  by  the  company  is  conculsive  in  their 
favor;  that,  being  stock,  it  must  be  treated  as  a 
part  of  the  capital,  and  that  the  conclusion  of  the 
company  to  turn  all  their  profits  into  capital  is  a 
matter  in  its  discretion,  and  conclusive  upon  the 
Courts.  As  between  the  company  and  the  share- 
holder, the  action  of  the  directors  in  determining 
whether  the  earnings  shall  be  capitalized  in  stock 
dividends  or  paid  out  in  cash,  is  conclusive;  but, 
when  once  declared,  although  in  the  form  of  stock, 
it  is  the  province  of  the  law  to  determine  whether 
they  belong  to  the  corpus  of  an  estate,  and  are  to 
benefit   the    remainderman,    or    whether   they   shall   go 
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to  the  life  tenant  as  income.  .  .  .  Where  a 
dividend,  although  declared  in  stock,  is  based  upon 
the  earnings  of  the  company,  it  is  in  reality,  whether 
called  by  one  name  or  another,  the  income  of  the 
capital  invested  in  it.  It  is  but  a  mode  of  dis- 
tributing the  profit.  If  it  be  not  income,  what  is 
it?  If  it  is,  then  it  is  rightfully  and  equitably  the 
property  of  the  life  tenant.  If  it  be  really  profit, 
then,  he  should  have  it,  whether  paid  in  stock  or 
nioney."       93    Ky.,    264,    265,    266. 

It  should  be  noted  that  it  is  stated  in  another 
part  of  this  opinion,  page  265,  contrary  to  the  rule 
announced  in  JEarp^s  Appeal^  that  "dividends, 
whether  of  stock  or  payable  in  money,  are  nonap- 
portionable,  and  must  be  considered  as  accruing  in 
their  entirety  as  of  the  date  when  they  are  de- 
clared." Otherwise,  the  two  cases  are  in  full  ac- 
cord. 

The  Maryland  case  is  the  latest  one  we  have  seen, 
having  been  decided  in  1894.  As  well  presented  in 
the  syllabus,  it  is  as  follows:  '*A  testator  be- 
queathed, in  trust,  for  the  sole  and  separate  use  and 
l)enefit  of  his  daughters  during  their  lives,  and,  at 
their  death,  to  their  issue,  stock  in  a  railroad  com- 
pany, which,  after  the  death  of  the  testator,  which 
occurred  on  February  11,  1890,  passed  a  resolution 
reciting  that,  for  the  three  fiscal  years  ending  Sep- 
tember 30,  1891,  the  net  earnings  of  the  company 
had  amounted  to  a  specified  sum;  that  they  had  been 
used,    among    other    things,     for    the    permanent    im- 
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provement  of  the  railway,  and  for  new  construction, 
and  that,  therefore,  a  dividend  of  twenty  per  cent, 
be  declared  for  said  period,  '  payable  in  common 
stock  of  the  company.'  Held,  that  the  dividend 
was  income,  and  not  capital,  and  the  daughters  were 
entitled  to  that  earned  after  the  death  of  the  tes- 
tator."      78    Maryland,    545. 

Most  of  the  late  text- writers  who  have  considered 
the  subject  lend  the  weight  of  their  approval  to  the 
rule  laid  down  in  the  case  of  EaTp^%  Appeal^  supra^ 
some  of  them  characterizing  it  as  the  Pennsylvania 
or  American  rule,  as  contradistinguished  from  the 
rule  of  Minot  v.  Pahie^  99  Mass.,  101,  which  is 
sometimes  called  the  Massachusetts  rule.  1  Mora- 
wetz  on  Pri.  Corp.,  §468;  1  Spelling  on  Pri.  Corp., 
§457,  note  2;  1  Cook  S.  &  S.,  §554;  2  Beach 
on   Pri.    Corp.,    §600;    2    Thomp.    on   Corp.,    §2192. 

Mr.  Thompson  says,  in  the  section  cited,  that, 
'^  instead  of  attempting  to  lay  down  a  hard  and  fast 
rule  on  the  subject  which  shall  be  applicable  to  all 
cases — and  herein  lies  the  chief  mistake  which  the 
Courts  have  made  in  dealins:  with  it — it  should  be 
determined  upon  the  consideration  of  the  actual  na- 
ture  of   the   dividend   in   each    particular   case." 

We  understand  that  what  is  called  the  Pennsyl- 
vania rule  requires  a  '*  consideration  of  the  actual 
nature  of  the  dividend  in  each  particular  case,"  and, 
hence,  that  this  author,  by  this  language,  approves 
that  rule.  In  criticism  of  the  Massachusetts  rule, 
he   says:     '*The    Massachusetts   doctrine    seems    to   be 
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a  rale  of  mere  convenience,  and  not  a  rule  of  jus- 
tice. It  loses  sight  of  the  real  question  under  con- 
sideration— what  is  capital  of  the  estate  disposed  of 
by  the  will?  and  not  what  is  capital  of  the  corpo- 
ration— and  it  goes  entirely  beyond  tenable  ground 
when  it  allows  this  question  to  be  determined,  not 
by  the  judicial  Courts  upon  a  view  of  the  real  sub- 
stance of  the  case,  but  by  a  board  of  directors — 
that  is,  by  a  committee  of  persons  entirely  foreign 
to  the  will,  in  passing  a  resolution  declaring  a  div- 
idend."    /i.,§2222. 

AflSrm  the  decree  of  the  Court  of  Chancery  Ap- 
peals, and  direct  the  delivery  of  the  stock  dividends 
to   the  complainant. 


** 
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Harris  ^^   State,  ex  rel. 
(Na^hvilh.     March  21,   1896.) 


I'' 
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1.  Mandamus.     Maintainable  by  State  Board  of  Examiners  of  rail- 
road  assessments,  when. 

The  State  officials — viz.:  Governor,  Treasurer,  and  Secretary  of 
State — composing  the  State  Board  of  Examiners  of  assess- 
ments of  the  distributable  property  of  railroads,  may,  as  re- 
lators, maintain  mandamus,  in  the  name  of  the  State,  against 
the  State  Comptroller  and  the  members  of  the  State  Board  of 
Assessors  and  P^^ualizers,  to  compel  the  performance  by  them, 
respectively,  of  the  duties  enjoined  by  statute  in  respect  to  the 
assessment  of  the  distributable  property  of  railroads.  {Post. 
p.  505.) 

Case  cited  and  approved:  37  N.  Y.,  344. 

2.    A88E88MKNT   OF    RAILROADS   FOR   TAXATION.      POWCTS  Of  Board  Of 

Examiners. 

The  State  Board  of  Examiners  of  the  distributable  property  of 
railroads  has  authority  to  demand  from  the  State  Board  of 
Assessors  and  Equalizers  a  record  meeting  the  statutory  re- 
quirements that  the  Board  of  Assessors  shall  certify  to  the 
Comptroller  the  amount  to  be  taxed  to  each  railroad  company, 
**  with  all  the  facts  "  that  the  Assessors  are  required  to  gather, 
to  be  by  him  submitted  to  the  Board  of  Examiners,  where  the 
former  board  has  failed  to  make  up  and  transmit  such  rec- 
ord as  will  enable  the  latter  to  take  intelligent  action  upon 
the  assessments,  and  in  such  case  the  imperfect  records  may  be 
remanded  to  the  Board  of  Assessors  for  such  addition  and 
amendment  as  will  supply  the  defects.     {Post,  pp.  505-512.) 

Acts  construed:  Acts  1875,  Ch.  78;  1877,  Ch.  19;  1881,  Ch.  104: 
1882,  Ch.  16  (2d  Ex.  Sess.)  ' 

Case  cited  and  approved:  Railroad  v.  Bate,  12  Lea,  574. 

3.  Same.     Mandatory  and  disci'etionnry  dutix^  of  boards. 

The  statutory  requirements  that  the  Board  of  Assessors  shall 
certify  "all  the  facts"  uj>on  which  its  assessments  are  based, 
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and,  for  this  purpose,  shall  by  some  lawful  method  ascertain 
the  facts,  are  mandatory.  So,  likewise,  the  requirement  that 
the  Board  of  Examiners  shall  confine  themselves  to  the 
** record"  thus  made  up,  is  mandatory.  But  the  Board  of 
Assessors  exercises  discretionary  powers  as  to  the  methods  to 
be  pursued  in  ascertaining  the  facts,  and  In  fixiDg  valuations. 
[Pout,  pp.  506-511.) 

Case  cited  and  approved:  65  Ala.,  143. 

4.  Samk.     Not  (xnnplete  until  Board  of  Exarninera  has  acted. 

Assessments  of  distributable  property  of  railroads  are  not  com- 
plete until  they  have  been  acted  upon  by  the  State  Board  of 
Examiners.     (Post,  p.  506.) 

Acts  construed:  Acts  1875,  Ch.  78;  Acts  1877,  Ch.  19. 

Case  cited  and  approved:  22  Fed.  Rep.,  481. 

5.  Same.     Construction  of  statutes  relating  to. 

The  statutes  relating  to  assessment  of  distributable  property  of 
railroads  constitute  a  system,  and  should  be  construed  so  as  ^o 
make  that  system  consistent  in  all  its  parts  and  uniform  in  its 
operation.     (Post,  pp.  509^  510.) 

Acts  construed:  Acts  1875,  Ch.  78;  Acts  1877,  Ch.  19;  Acts  1881, 
Ch.  104;  Acts  1882,  Ch.  16  (2d  Ex.  Sess.). 

Cases  cited  and  approved:  109  Ind.,  466;  133  Ind.,  526. 

6.  Mandamus.     Jtetam. 

Every  intendment  and  presumption  will  be  made  against  the 
return  to  a  writ  of  mandamus  which  fails  to  answer  the  ma- 
terial allegations  of  the  petition.     (Post,  'P.  513. ) 

Code  construed  :  ?  4310  et  seq.  (M.  &  V.);  §  3567  et  seq.  (T.  &  S.). 

Case  cited  and  approved  :  State  v.  Board  of  Inspectors,  6  Lea,  12. 

7.  Same.     Same. 

Allegations  in  a  petition  for  mandamus,  not  denied  or  confessed 
and  avoided,  are  taken  to  be  true.     (Post,  p.  513.) 

S.  Same.     Same. 

A  motion  by  a  relator  for  a  peremptory  writ  of  mandamus  is 
equivalent  to  a  demurrer  to  the  return  for  not  stating  facts 
sufficient  to  constitute  a  defense.     (Post.  pp.  513^16.) 

9.  Same.     Writ  refused,  ivhcn. 

The  granting  of  the  writ  of  mandamus,  even  when  the  right 
32—13  p 
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tliereto  is  clear,  lien  in  the  soand  dificretion  of  the  court;  and 
where  the  coart  can  see.  npon  a  review  of  the  whole  case,  that 
pablic  interests  and  business  will  be  thereby  prejadiced  and 
hindered,  or  the  rig'hts  of  third  persons  injnrionslj  affected, 
withont  reasonable  expectation  of  compensating'  benefits,  the 
writ  will  be  denied.     {PoffU  PP-  5i6-^S20.) 


FROM     DAVIDSON. 


Appeal  from  Circuit  Court  of  Davidson  County. 
Claude   Waixeb,    J. 

Attorney-General  Pickle,  Granbert  &  Marks, 
and   CoRDELL   Hull  for   Harris. 

Vertrees   &  Vertrees  for   Relators. 

Beard,  J.  In  this  case  a  petition  was  filed  in 
the  Circuit  Court  of  Davidson  County  by  the  State, 
on  the  relation  of  Peter  Turney,  Governor,  E.  B. 
Craig,  Treasurer,  and  W.  S.  Morgan,  Secretary  of 
State,  constituting  the  Board  of  Examiners  of  as- 
sessments of  the  distributable  property  of  the  various 
railroads  in  the  State,  asking  that  a  writ  of  man- 
damus might  issue,  requiring  James  A.  Harris,  Comp- 
troller of  the  Treasury  of  the  State,  to  receive  from 
said  board  all  the  records  of  assessment  of  this 
property  for  the  year  1895,  and  to  turn  over  these 
records  to  the  State  Board  of  Assessors  and  Equal- 
izers, and  that  a  writ  of  mandamus  also  issue  to 
Geo.    C.    Porter,    John   C.    New,    and    W.  C.  Fulcher, 
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constituting  this  last  named  board,  requiring  them 
to  receive  the  records  from  the  Comptroller,  and, 
having  received  them,  that  they  take  evidence  of  the 
character  and  value  of  the  railroad  property  in  the 
State,    and   reassess   the   same. 

In  accordance  with  the  prayer  of  this  petition, 
an  alternative  writ  of  mandamus  was  issued,  to 
which  the  defendants  iiled  a  demurrer,  and,  at  the 
same  time,  made  a  return  or  answer.  By  agree- 
ment, the  demurrer  and  the  answer  were  heard  to- 
gether by  the  Circuit  Judge,  the  result  being  that 
a  judgment  was  given  awarding  a  peremptory  writ. 
From  this  judgment  the  defendants  have  appealed  to 
this   Court. 

In  the  petition  the  relators  have  set  out,  with 
great  fullness  of  detail,  the  requirements  of  the 
statutes  in  the  assessment  of  the  distributable  prop- 
erty of  the  railroads,  including  the  methods  to  be 
pursued  by  the  Board  of  Assessors  in  arriving  at 
its  character  and  condition,  not  only  to  enable  them- 
selves to  arrive  at  a  reasonable  conculsion  as  to  its 
value,  but  also  to  furnish  a  basis  for  the  work  that 
the  Board  of  Examiners  have  to  do  when  the  re- 
cords of  these  assessments  reach  them  for  examina- 
tion.  To  this  end,  the  relators  allege  that  the  Board 
of  Assessors  were  required  to  embrace  in  this  record 
all  the  facts  essential,  under  the  statute,  in  making 
these  assessments,  so  that,  when  it  came  to  the 
Board  of  Examiners,  they  might  find  reliable  data 
therein    upon   which    to   discharge   the   duties   imposed 
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by  law  aix)n  them.  .  In  failing  to  ascertain  and 
embody  such  facts  in  the  record  made  up  and  cer- 
tified to  the  Board  of  Examiners,  it  is  averred  that 
the  Board  of  Assessors  have  been  guilty  of  great 
official    dereliction. 

In  their  answer  or  return  to  the  writ  the  de- 
fendants deny  that  they  have  failed,  in  any  respect, 
to  discharge  their  statutory  duty,  and  they  further 
deny  the  right  of  the  examiners  to  call  upon  them 
for  additional  evidence,  and  insist  that,  having  closed 
the  record  and  deposited  it  with  the  Comptroller  for 
transmission  to  the  examiners,  all  control  over  it, 
or  power  with  regard  to  the  assessment  of  taxes 
for   the   year    1895,    has   ended. 

To  the  proper  understanding  of  the  issues  in  this 
case,  and  the  respective  duties  and  rights  of  these 
two  boards,  as  well  as  the  relation  of  the  Comp- 
troller to  them,  it  is  necessary  to  examine  the 
various  statutes  of  this  State  providing  for  the  as- 
sessment  and   taxation    of   railroad   property. 

By  Chapter  78  of  the  Acts  of  1875,  the  Legis- 
lature, for  the  first  time,  undertook  to  formulate  a 
system  for  this  purpose.  In  Section  1  of  this  Act 
it  was  provided  '^that  each  railroad  company  own- 
ing and  operating  a  railroad  in  the  State  shall,  on 
or  before  the  first  day  of  May  of  each  year,  make 
out  and  file  with  the  Comptroller  of  the  Treasury, 
a  complete  schedule  of  all  its  property — real,  per- 
sonal, and  mixed — setting  forth  therein  the  length  of 
miles,     or     fraction    thereof,     of     its     entire     roadbed. 
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switches,  and  side  tracks;  .  .  .  the  total  amount 
of  capital  stock,  the  number  of  engines  and  their 
respective  values,  the  gross  annual  receipts,"  etc., 
with  the  value  thereof.  Section  2  provided  that 
*'when  any  company  has  filed  the  same"  (the 
schedule),  or  neglected  and  refused  so  to  do,  the 
Comptroller  shall  notify  the  Governor  of  the  fact, 
and  thereupon  ^*he  shall  appoint  three  citizens  to 
act  as  railroad  tax  assessors."  By  the  terms  of 
Section  3,  these  Assessors  are  required,  on  the  first 
Monday  of  June  after  their  appointment,  having  first 
received  the  schedule  from  the  Comptroller,  to  pro- 
ceed at  once  to  ascertain,  test,  and  value  the  prop- 
erty belonging  to  said  railroad  company.  In  mak- 
ing such  valuation,  they  shall  have  in  view  and 
look  to  the  capital  stock,  the  corporate  property, 
the  franchises  of  each  company,  as  well  as  the 
gross  receipts  and  the  individual  stock  of  each 
shareholder;  and,  to  ascertain  these  facts,  they  shall 
have  power  to  summon  before  them  any  person,  and 
to  call  for  the  books  of  the  company,  and  administer 
oaths,  etc.  Section  4  provides  '^that  if  any  railroad 
company  fail  or  refuse  to  file  the  schedule"  required, 
or  having  filed  the  same,  the  Assessors  regard  the 
same  as  not  fair  and  just,  said  Assessors  are  hereby 
empowered"  to  ascertain  *'the  items  and  value  of 
any  property  in  such  manner  as  they  may  deem 
best,"  etc.,  while  Section  5  authorizes  a  personal 
inspection  of  the  railroads  by  the  Assessors  at  the 
expense     of    the    State.      When    the    Assessors    have 
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discharged  the  duties  imposed  by  the  foregoing  sec- 
tions, then  they  are  required  by  Section  6  to  certify 
to  the  Comptroller  the  amount  to  be  taxed  to  each 
railroad  company,  ''together  with  all  the  facts;"  and 
he  is  then  to  submit  the  same  forthwith  to  the 
Governor,  Secretary  of  State,  and  Treasurer,  consti- 
tuted a  Board  of  Examiners,  and  if  they,  or  any 
two  of  them,  find  that  the  valuation,  so  reported, 
of  any  railroad  company  is  too  low,  or  is  not  just 
and  fair,  it  shall  be  the  duty  of  the  Governor  to 
appoint  another  Board  of  Assessors,  whose  duty  it 
becomes  to  proceed  at  once  to  value  the  property, 
and   their   valuation   is   made   final. 

Litigation  resulted  from  this  act,  and  this,  added 
to  the  discovery  of  real  or  apparent  defects  in  it, 
led  to  the  passage  of  the  amendatory  Act,  found  in 
Chapter  19  of  the  Acts  of  1877.  By  this  the  term 
of  oflice  of  the  Assessors  was  made  two  years,  and 
they  were  required  to  elect  a  president  and  secre- 
tary, the  duty  of  this  latter  officer  being  to  ''care- 
fully preserve  and  file  away  all  reports,  documents, 
and  proof  taken  or  used  by  said  Assessors."  It  was 
also  provided  that  all  proof  taken  by  the  Assessors 
should  be  reduced  to  writing,  and  sworn  to  and 
signed  by  the  parties  giving  it.  But  the  most  im- 
portant amendment  of  the  original  Act  is  found  in 
Section  13,  which  provides  that  the  action  "of  the 
Board  of  Examiners  constituted  by  the  sixth  section 
of  the  Act  of  1875,  shall  be  final  and  conclusive; 
and   that   this    board    shall    examine   the    questions    of 
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assessment  and  valuation  as  upon  an  appeal  upon 
the  record  made  up  by  the  railroad  tax  assessors; 
and  said  Board  of  Examiners  may,  if  they  think 
the  assessment  made  by  the  railroad  tax  assessors 
is  too  high  or  too  low,  change  the  same  so  as  to 
fix  the  real  value  of  said  railroad,  which  valuation 
shall    be   assessed    against    them,     and    the   taxes    due 

« 

thereunder    be   paid. ' ' 

The  Legislature,  by  Chapter  104  of  the  Acts  of 
1881,  again  amended  the  Act  of  1875,  and  provided 
that,  in  addition  to  the  requirements  of  Section  1  of 
that  Act,  each  railroad  company  should  include  in 
its  schedule  the  cost  of  construction  and  equipments, 
as  near  as  possible;  the  amount  of  dividends  de- 
clared; the  amount  and  value  of  its  stock  in  the 
market  for  the  year  preceding;  a  full  report  of  its 
outstanding  indebtedness,  together  with  a  statement 
of  the  property  mortgaged  to  secure  its  bonds,  and, 
lastly,  the  market  value  of  its  bonds  for  the  pre- 
ceding year.  The  only  other  amendatory  statute 
bearing  on  this  investigation  is  found  in  Chapter  16 
of  the  Acts  of  the  second  extra  session  of  1882, 
when,  for  the  first  time  in  this  State,  railroad  prop- 
erty is  divided  into  two  classes — to  wit,  distributable 
and  localized — the  first  of  which  is  to  be  assessed 
.and  valued  under  the  provisions  of  the  Act  of  1875, 
and  the  various  amendments  thereto,  set  out  above. 
Rejecting  all  the  repugnant  sections  of  the  original 
and  amendatory  Acts,  and  taking  this  legislation  as  a 
consistent    whole   (Sedgwick    on    Stat.     Con.,     p.     68; 
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Reg.  V.  Oversr^en^  107  E.  C.  L.,  224),  this  general 
summary,  sufficient  for  our  immediate  purpose,  may 
be  made: 

1.  The  duty  of  each  of  the  railroads  is,  by  the 
first  of  May  of  each  year,  to  tile  with  the  Comp- 
troller  schedules  containing  certain  distinct  statementi>, 
in   conformity   to   the   directions   of   these   statutes. 

2.  These  schedules  are  to  be  turned  over  by  the 
Comptroller  to  the  Assessors  for  their  use.  If  none 
are  furnished,  or,  if  furnished,  they  are  unsatisfac- 
tory, the  Assessors  may  ascertain  the  facts  which 
the  schedules  should  contain  in  such  manner  as  they 
may  deem  best.  If  they  see  proper  to  resort  to 
proof,  it  must  be  on  notice,  and  the  proof  must  be 
reduced  to  writing,  signed,  and  sworn  to  by  the 
parties   giving   it. 

3.  They  may  jointly  or  singly  inspect  the  prop- 
erty of  any  or  all  railroads  in  the  State  for  the 
purpose  of  gathering  facts  to  aid  them  in  their 
valuations,  but  these  facts,  if  used  by  them,  must 
be   preserved   in   record   form. 

4.  When  they  have  acquired  the  essential  knowl- 
edge and  made  their  valuations,  they  must  certify  the 
amount  to  be  taxed  to  each  company,  ''with  all  the 
facts,"  to  the  Comptroller,  who  is  then  to  turn 
over   the    ''record"    so   made   up   to   the   examiners. 

5.  The  Board  of  Examiners,  upon  receiving  it, 
are  to  make  their  examination  on  this  record,  and 
if  they  find  that  the  assessments  of  the  Assessors  are 
too    high     or    too   low,    they   may    change    the    same 
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SO  as  to  fix  the  real  value.  Their  determination 
of   this   question   is   made   final   and    conclusive. 

With  these  preliminary  statements,  we  come  to 
examine  the  questions  of  controversy  in  this  cause. 
The  objection  is  rather  suggested  than  urged,  that 
this  proceeding  ought  not  to  be  maintained,  because 
the  relators  are  three  citizens,  not  even  alleging  that 
they  are  taxpayers,  or  that  they  have  any  special 
interest  in  it.  To  this  suggestion  it  may  be  re- 
plied, that,  while  the  relators  institute  this  action 
as  citizens,  they  also  do  it  as  officers  of  the  State, 
who  aver  that  certain  duties,  which  the  law  requires 
them  to  perform,  depend  for  their  performance  upon 
the  prior  discharge  of  official  obligations,  which,  it 
is  insisted,  defendants  persistently  refuse  to  recognize. 
In  addition,  however,  as  was  said  by  Judge  Fuller- 
ton,  in  People  v.  IlaUey^  37  N.  Y.,  344:  ''Inas- 
much as  the  people  themselves  are  the  plaintiffs  in 
a  proceeding  by  mandamus,  it  is  not  of  vital  im- 
portance who  the  relator  should  be,  so  long  as  he 
does  not  officiously  intermeddle  in  a  matter  with 
which  he  has  no  concern.  The  office  which  a  re- 
lator performs  is  merely  the  instituting  a  proceeding 
in  the  name  of  the  people  and  for  the  general 
benefit."  Certainly,  it  cannot  be  affirmed  that  these 
relators  are  ''officious  intermeddlers, "  or  have  in 
view    any   other   than   the   public   good. 

But  the  most  earnest  resistance  is  made  by  the 
defendants  to  the  claim  of  the  Board  of  Examiners 
of   the   power   to   remand   the   assessments   in   question 
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to  the  Board  of  Assessors  for  amendment  or  cor- 
rection, including  the  claim  of  ])ower  to  set  aside 
assessments  already  made  by  this  board,  and  require 
additional  proof  to  be  taken  and  reassessments  to 
be   made. 

We   have   already  set   out   the   salient   provisions  of 

» 

the  various  Acts  of  the  Legislature  (save  that  of  .1895, 
which,  it  is  agreed,  does  not  apply  here)  with  regard 
to  the  assessment  of  railroad  property.  We  think 
a  careful  reading  of  these  Acts  will  satisfy  anyone 
that  these  two  boards  occupy  important,  if  not  vital, 
positions  in  this  peculiar  system,  and  that  the  work 
of  each  is  essential  to  its  successful  operation.  It 
was  properly  said,  in  argument,  that  the  Board  of 
Assessors  in  this  scheme  are  the  *'  record  makers," 
while  the  action  of  the  Board  of  Examiners  deter- 
mines that  which  was  before  indeterminate,  and 
makes  final  and  conclusive  the  work  of  assessment. 
For  it  may  as  well  be .  said  here  as  elsewhere  that 
the  assessment  is  not  complete,  so  that  the  tax 
levied  by  the  State  can  be  applied  to  the  railroad 
properties  until  the  work  of  the  Assessors  had  been 
passed  on  by  the  examiners.  Louisville  cJ&  Nashville 
Railroad  v.    Bate^    22    Fed.    Rep.,    481. 

But  not  less  explicit  are  these  statutes  as  to  the 
duties  of  the  Assessors.  As  before  stated,  they  are 
the  '^record  makers."  This  legislation  assumes  that 
the  railroads  of  the  State  will  file  with  the  Comp- 
troller, for  the  use  of  the  Assessors,  full  and  com- 
plete  schedules   of   their   property,    with   all    necessary 
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details.  But  it  also  assumes  that  the  railroads  may 
omit  to  submit  schedules,  or,  even  if  submitted,  that 
they  may  fall  short  of  statutory  requirements.  If 
filed,  and  found  to  be  full,  fair,  and  just,  the 
Assessors  would  have  the  power  to  confine  them- 
selves to  the  schedules.  Even  if  deemed  full  and 
fair,  yet  the  Assessors  may,  if  they  deem  it  wise, 
verify  them  by  an  examination  of  the  books  of  the 
railroad  company,  or  by  summoning  before  them 
parties  familiar  with  the  facts,  or  by  personal  in- 
spection of  the  properties.  But  if  the  schedule  of 
any   company   is    not    forthcoming,    or   if,  when   filed, 

m 

it  is  found  unsatisfactory,  then  the  Assessors  are 
authorized  to  ascertain  the  items  and  value  of  the 
property  of  the  railroad  in  any  manner  they  '^  shall 
deem  best."  Whatever  the  mode,  however,  they 
adopt  to  obtain  a  knowledge  of  the  facts  essential  to 
a  proper  assessment,  these  facts,  when  secured,  must 
be  embodied  in  record  form,  and  certified,  through 
the  Comptroller,  to  the  Board  of  Examiners,  for  it 
is  on  these  recorded  facts  alone  that  these  latter 
officials  are  to  exercise  their  judgment  as  to  the 
amount  to  he  taxed  to  each  railroad  company.  And 
the  provisions  of  the  statute  requiring  the  Assessors 
to  certify  ''all  the  facts,"  and  the  examiners  to 
confine  themselves  to  the  ''record"  so  made  up,  are 
mandatory.  State  Auditor  v.  Jackson^  65  Ala.,  142. 
The  same  statute  which  requires  the  Assessors  to 
gather  facts  for  a  record  also  provides  that  the 
examiners     shall     make     their     examination    on     this 
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record  alone.  The  Let^islature,  so  complex  and 
unique  is  railroad  property,  deemed  it  wise  to  in- 
trust its  assessment  to  two  boards,  and  made  the 
action  of  the  two  essential  to  completeness  of  the 
work.  •  Lovhwille  cfe  JS^anhvUIe  Hailroad  v.  Bate^ 
supra.  With  records  made  up  of  facts  such  as  the 
law  requires,  certified  and  transmitted  to  the  exam- 
iners, should  the  latter  fail  or  refuse  to  perform 
their  duty,  mandamus  would  lie.  Merrill  on  Man- 
damus, Sec.  32.  But,  concede  that  an  imperfect 
record  reaches  them — imperfect  in  the  lack  of  facts 
to  enable  them  to  exercise  their  judgment  as  to 
values — could  they  be  reached  by  compulsory  process? 
We  think  not.  As  to  this,  however,  the  defendants 
say:  **If  the  record  is  such  as  not  to  enable  them 
(to  make  the  required  examination),  or  if  from  the 
record  they  cannot  think  any  particular  assessment 
too  high  or  too  low,  they  have  no  duty  to  perform, 
and  the  assessments  remain  as  made  by  the  As- 
sessors." This  suggestion  is  in  the  face  of  the 
statute.  As  already  said,  it  is  mandatory  in  its 
terms.  The  use  of  the  auxiliary  verb  *' shall" — 
**  shall  examine" — emphasizes  the  meaning,  and  in- 
dicates a  duty  or  necessity  on  their  part,  the 
obligation  of  which  is  derived  from  legislative  sanc- 
tion. The  imposition  of  this  work  on  them  assumes 
that  the  Assessors  have  already  completed  theirs  as 
^'record  makers,"  but  it  equally  assumes  that  they 
may  make  mistakes  in  their  valuation.  It  is  true, 
if   any   are   found,    that   the   Board   of   Examiners    are 
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to  correct,  and  then  give  final  sanction  to  the  whole. 
Lacking  the  facts  essential  for  an  intelligent  exam- 
ination  on  their  part,  we  think  nt  clear  that  they 
could  not  be  reached  by  mandamus.  In  such  a  case, 
then,  are  the  examiners  paralyzed  in  the  dis- 
charge of  their  duties?  If  so,  they  can  neither 
act  nor  be  compelled  to  act;  then  the  system 
so  carefully  devised  is  a  snare  and  a  delusion. 
But  it  is  insisted  that,  in  the  failure  of  the  As- 
sessors to  send  up  a  statutory  record,  the  examiners 
are  powerless,  because  the  statutes  have  not  ex- 
pressly provided  a  remedy  for  this  contingency. 
But  we  have  already  seen  that  since  1875  the  Leg- 
islature has  been  diligently  engaged  in  passing  laws 
to  meet  the  peculiarities  of  railroad  property  for 
purposes  of  taxation,  and,  finally,  to  this  end, 
adopted  what  may  well  be  called  a  system.  As 
has  been  before  said,  this  system  is  composed  of 
two  parts,  each  of  which  is  necessary  to  the  com- 
pletness  of  the  whole,  and  to  its  successful  opera- 
tion. In  it  the  work  of  the.  Assessors  is  the  most 
laborious,  if  not  the  most  important;  but  that  of 
the  examiners  is  neither  trifling  nor  insignificant. 
That  both  have  serious  responsibilities  imposed  upon 
them  is  apparent.  This  being  so,  we  think  it  ^*the 
duty  of  the  Court  to  effectuate  that  intention  by 
such  a  construction  as  will  make  that  system  con- 
sistent in  all  of  its  parts,  and  uniform  in  its  oper- 
ation." Lut2  V.  Cratvford^vUle,  109  Ind.,  466; 
a    a    a  (&  St.  L.  Ry.  Co,   v.  Backer,   Tr.,  133  Ind., 
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^26.  And  we  have  no  doubt  of  the  right,  but  also 
of  the  duty,  of  the  Board  of  Examiners,  when  they  find 
themselves  confronted  with  a  record  falling  so  short 
of  statutory  requirements  as  to  render  it  impossible 
for  them  to  apply  an  intelligent  judgment  to,  it,  to 
suspend  action,  and  demand  from  the  Assessors  one 
meeting  those  requirements.  But  it  is  said  in  argu- 
ment that  the  statutes  do  not  expressly  give  the 
examiners  the  power  to  remand,  and  that  to  impute 
such  power  to  them  will  violate  settled  rules  of 
construction  in  such  cases;  and  to  the  proposition 
that  boards  of  review  can  exercise  only  statute-con- 
ferred powers,  many  authorities  are  cited  by  counsel 
for  defendants.  Conceding  that  these  authorities  an- 
nounce a  sound  rule,  they  are  not  in  point  in  this 
case.  Here  the  real  question  is  not  as  to  the 
power  to  remand,  but  it  is  rather  as  to  the  right 
of  the  examiners  to  demand  a  record  of  facts,  such 
as  the  Legislature  made  it  the  duty  of  the  Assess- 
ors to  prepare  and  transmit.  It  is  true  that  the 
examiners  cannot  require,  nor  could  the  Courts  com- 
pel, the  Assessors  to  adopt  any  particular  mode  to 
ascertain  these  facts  for  this  record,  because  the 
statute  authorizes  them,  in  collecting  these  facts,  to 
pursue  any  method  they  deem  best,  outside  of 
specified  directions.  Nor  can  the  examiners  insist 
that  they  should  change  any  valuation  the  As- 
sessors may  see  proper  to  fix  on  these  properties, 
and  no  more  can  the  Courts,  by  any  process,  com- 
pel   them   to    make    such   a   change,    for    in   this   they 
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exercise  discretionary  power.  The  Assessors  are 
quasi  judicial  officers,  and  as  to-  these  matters  of 
discretion,  they  cannot  be  controlled.  But,  while 
the  Board  of  Examiners  cannot  direct  the  Board  of 
Assessors  in  their  lines  of  investigation,  they  can 
insist  upon  their  adopting  some  one  or  more  of 
the  methods  open  to  them  to  obtain  the  facts 
made  material  by  the  statute.  They  can  say,  if 
it  be  true,  you  have  failed  to  certify  to  us  the 
facts  which  the  law  required  you  to  gather  for 
your  and  our  guidance,  and  in  the  absence  of 
which  we  are  unable  to  render  to  the  State  that 
service  required  of  us.  We  will  therefore  suspend 
all  action  until,  pursuing  your  own  mode  of  collect- 
ing these  facts,  you  have  transmitted  them  to  us  in 
proper  form.  And  in  such  a  case  we  think  it 
not  improper  that  the  records  already  made  up  by 
the  Assessors,  should  be  returned  to  them  by  the 
examiners  for  their  use,  containing,  as  they  likely 
would,  much  of  value  in  enabling  them  to  complete 
their  imfinished  work.  But  it  is  insisted  that  the 
power  of  the  Assessors  ended  with  the  deposit  of 
their  records  with  the  Comptroller.  We  think  not. 
The  statute  does  not  so  provide.  If  they  have 
turned  over  unfinished  records,  their  duty  is  to 
finish  them,  and  their  power  must  be  coextensive 
with  their  duty.  This  is  the  effect  of  Railroad  v. 
Bate,    12    Lea,    574. 

Again,    it   is  insisted   that,   to   give   by   construction 
to   the   Board   of   Examiners   the    right    to   call    upon 
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the  Assessors  to  make  up  a  more  perfect  record, 
clothes  them  with  a  power  superior  to  a  Court  of 
last  resort,  when  it  comes  to  try  a  cause  on  a  de- 
fective transcript;  that,  in  such  a  case,  it  is  the  duty 
of  the  Court  to  pass  on  the  record  as  it  is,  leaving 
the  responsibility  of  any  failure  of  justice  upon  the 
party  litigant  who  has  failed  to  put  into  it  any 
facts  necessary  for  his  protection.  We  do  not  think 
this  illustration  put  is  apposite.  There  is  no  duty 
imposed  by  statute  or  by  common  law  upon  a 
litigant,  when  preparing  to  take  his  case  from  an 
inferior  to  a  superior  Court  for  review,  to  embrace 
any  part  of  the  evidentiary  facts  upon  which  he 
relies  in  his  bill  of  exceptions.  He  can  put  into  it 
much  or  little,  or  none  at  all,  of  these  facts  at  his 
pleasure.  If  it  turns  out,  either  through  design  or 
neglect,  that  he  has  failed  to  embody  facts  essential 
to  his  relief,  then  the  loss  will  fall  where  the  re- 
sponsibility for  making  up  the  transcript  lay.  Not 
so,  however,  as  to  the  Board  of  Assessors.  They 
do  not  occupy  the  position  of  private  litigants,  but 
of  public  servants,  upon  whom  the  law  has  imposed, 
in  definite  terms,  the  duty  of  gathering  facts  which 
the  Legislature  regarded  as  necessary  to  a  full  and 
fair  assessment  of  railroad  ])roi)erty  for  taxation,  and 
then  of  certifying,  in  record  form,  both  facts  and 
their  conclusions,  as  to  values,  for  the  use  of  the  ex- 
aminers. Such  being  their  statutory  duty,  then  it 
is  clear,  upon  authority,  that,  in  a  case  which  will 
make   it   proper,    a   Court   w^ill    constrain   them   to    its 
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performance  by  its  writ  of  mandamus.  So  far,  we 
have  been  dealing  with  the  general  system — with  the 
statutory  rights  and  duties  of  the  two  boards,  and 
with  the  supervisory  power  of  the  Courts  over  both 
by  mandamus  proceedings.  The  question  remains 
whether,  upon  this  record,  the  present  action  is 
maintainable.  "The  power  to  issue  mandamus,  and 
the  practice  under  it,  is,  to  some  extent,  regulated, 
in  this  State  by  statute.  Code,  §3667,  et  seq;'*^ 
The  State  v.  Board  of  Inspectm^a^  6  Lea,  12.  By 
these  provisions  the  return  to  the  writ  is  made 
traversable,  and  the  averments  of  the  petition  may 
be  put  in  issue  by  a  denial  in  the  return  or  answer, 
in  which  event  the  case  will  be  determined  by  the 
Court,  or  tried  by  the  jury  on  evidence.  With 
these  exceptions,  the  proceeding  is  one  largely  con- 
trolled by  the  rules  of  pleading  established  by  the 
common   law.       Spelling,    ex  rel.^    Sec.    1366. 

Among  these  rules,  we  think  the  following  are 
well   established: 

1.  Whenever  it  appears  that  ''the  return  fails  to 
answer  the  important  facts  alleged  ^n  the  i)etition, 
every  intendment  and  presumption  will  be  made 
against  it."  High  on  Ex.  Leg.  Rem.,  Sec.  461. 
2.  That  allegations  not  denied,  nor  confessed  and 
avoided,  are  taken  to  be  true.  Merrill  on  Man- 
damus,   Sec.    274. 

3.  That  "if  the  relator  moves  for  a  peremptory 
writ  upon  the  pleadings,  this  motion  is  equivalent 
to   a    demurrer    to    the    return    for    not    stating   facts 
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Bufficient  to  constitute  a  defense."  High  on  Ex. 
Leg.  Bern.,  Sees.  521,  623;  TJhe  State  v.  Board., 
supra. 

Practically,  this  case  has  been  submitted  to  U8 
on  the  pleadings.  In  view  of  the  disposition  we 
propose  to  make  of  the  controversy,  it  is  unneces- 
saiy  to  state  them  with  great  detail.  It  is  suffi- 
cient to  say  that  relators  charge  the  defendants 
with  serious  official  neglect.  They  allege  that  their 
record  is  made  up  exclusively  of  imperfect  schedules 
filed  by  the  railroads,  lacking  largely  in  essential 
matter,  and  minutes  of  the  inspecting  tours  of  the 
Assessors,  no  one  of  which  contains  a  statement  of 
a  single  fact  of  worth  to  the  examiners  in  the 
work  they  have  to  do;  and  that,  as  to  six  railroads, 
there  is  neither  schedule  nor  minutes,  and  that  the 
valuation  of  the  Assessors  as  to  these  is  altogether 
arbitrary.  After  stating  omissions  to  be  found  in 
all  the  schedules,  the  relators  indicate  particular 
roads  with  specific  defects  in  their  schedules.  Among 
the  omissions  specially  complained  of  is  the  failure 
to  state  the  antount  of  capital  stock,  the  value  of 
this  stock,  the  amount  of  outstanding  bonds,  the 
value  of  these  bonds,  the  gross  receipts,  and  the 
dividends  paid.  The  petition  avers  that,  by  reason 
of  these  defects  and  omissions,  it  was  impossible 
for  relators  to  ascertain  and  determine  the  value  of 
the   railroads    to   be   assessed. 

Replying  to  these  averments,  the  Assessors  do  not 
deny   that  the  record   sent  to   the  examiners   consisted 
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alone   of    the   railroad     schedules  and    the   minutes   of 
their    tours    of    observation;    nor    do    they   deny   that 
these   schedules   failed   in   many   statutory   details,    and 
that    these    minutes    were    barren    in    all    matters   of 
value;    nor    do    they   deny  that    among  the   omissions 
sx)ecially   complained    of   by    relators,    was   the   failure 
to   state    the    capital    stock,    the   value   of    this   stock, 
the   amount  of   outstanding   bonds,   the   value   of  these 
bonds,    etc.      They    aver,   however,    that     they    acted 
diligently   and   conscienciously  in  gathering  information 
for    the    work    they    had    to    do    within    the  limited 
time   allowed   for    its    performance,   but,    at   the   same 
time,    state   that  much   that   the   statute   requires    *  ^  to 
be   known   of    the   railroads,"    with   a   view   to   a   fair 
assessment   of   their   property,    it  is   impossible   to   as- 
certain,   and,    such    being    the    fact,"    in   the   exercise 
of   their   discretion,    they   made    no   effort  in   that  di- 
rection,   as    they   were   advised    that   they   were    ^'not 
required    to    ascertain   impossibilities."      At  the   same 
time     they   allege   they   informed    the   Board     of    Ex- 
aminers  that,    in  arriving    at    the  valuation   of    prop- 
erty   to    be   assessed,    they   consulted    a   work    known 
as  <*  Poor's    Manual,"  which  gives  all  the   information, 
contained,  or  which  should   be  contained,  in  the  sched- 
ules required  from  railroads,    and  that  they  offered  to 
turn   this    book    over  to   the   examiners   as   a  part  of 
the   record    for    their    reading,    but    they   neither    ex- 
plain   what    this    ^^ Manual"    is,    nor    what    authority 
on   railroad   properties    it   possesses,    nor   why   it  con- 
tains   information    which    they    have    already   said   it 
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was  impossible  to  obtain,  nor  do  they  aver  that  it 
was  made  a  part  of  the  record  to  which  the  exam- 
iners could  alone  look.  They  admit  that  the  market 
value  of  the  stocks  and  bonds  of  many  of  the  roads 
is  not  given,  but  they  say  that  this  omission  is  of  no 
importance,  because  this  value,  as  they  insist,  has 
little  bearing  in  fixing  the  value  of  railroad  property 
for  taxation.  As  to  this,  however,  the  Board  of 
Assessors  differ  from  the  Legislature,  which,  think- 
ing otherwise,  made  it  their  duty  to  ascertain  this 
fact;  but  also  from  the  Supreme  Court  of  the 
United  States,  which,  in  the  State  Railroad  Cases, 
92  U.  S.,  575,  speaking  through  Justice  Miller, 
said:  ''When  you  have  ascertained  the  actual  cash 
value  of  the  whole  funded  debt,  and  the  current 
cash  value  of  the  entire  number  of  bonds,  you  have, 
by  the  action  of  those  who,  above  all  others,  can 
best  estimate  it,  ascertained  the  true  value  of  the 
road,  all  its  property,  its  capital  stock,  and  its 
franchises." 

Without  further  analysis  of  the  pleadings,  we  have, 
then,  a  record  before  us  in  which  the  Assessors 
admit,  either  in  express  terttis  or  by  necessary  im- 
plication, serious  oflScial  delinquency — a  negligence 
and  indifference  in  the  discharge  of  statutory  duties 
which  is  inexcusable,  and  threatens  to  render  abortive 
a  system  of  assessment  the  work  of  years  of  legis- 
lative experiment.  But  the  question  still  remains, 
even  in  view  of  this,  will  the  Court,  while  it  has 
the   power,    interfere   by   the   writ   of  mandamus?      It 
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is  well  settled  that  ^'the  Courts  have,  a  discretion 
whether  they  will  issue  or  refuse ,  the  writ,  even 
where  a  prima  facie  right  thereto  is  shown."  Mer- 
rill  on   Mandamus,    Sec.    62. 

*'In  exercising  such  discretion,  the  Courts  will 
consider  all  the  circumstances,  reviewing  the  whole 
case,  with  due  regard  to  the  consequence  of  its  ac- 
tion." Merrill  on  Mandamus,  Sec.  63;  Alyn  v. 
Seaver^  138  Mass.,  331;  People  V.  Ketchum^  79  111., 
212;  People  v.  Genesee^  Circuit  Judge^  37  Mich., 
281. 

As  was  said  by  the  Supreme  Court  of  Mis- 
sissippi, in  Effingham  v.  Hamilton,  68  Miss.,  623: 
*'lt  is  not  in  every  case  of  clear  legal  right,  and 
the  absence  of  sufficient  legal  remedy,  and  where, 
therefore,  mandamus  is  an  appropriate  remedy,  that 
it  will  be  issued.  It  is  well  settled  by  numerous 
decisions,  that  a  sound  judicial  discretion  is  to  be 
used,  and  where  the  circumstances  make  it  unwise 
and  inexpedient  toaUow  this  writ,  to  refuse  it  when 
sought  to  enforce  merely  private  right."  The  Court 
then  stated  the  embarrassing  condition  of  that-  case, 
and  added:  <*In  view  of  these  complications,  and 
the  evil  consequences  likely  to  arise  affecting  public 
interests,  we  deem  it  proper  to  deny  the  remedy 
sought." 

To  the  same  effect  is  the  text  of  Spelling 
on  Extra  Relief,  Vol.  2,  Sec.  1372:  «<The  writ 
will  usually  be  refused,  notwithstanding  a  clear  right 
is   shown,    if,    by    granting   it,    public   interests   would 


618  NASHVILLE : 


Harris  v.  State,  ex  ret. 


be  seriously  .  prejudiced,  or  public  transactions  hin- 
dered, or  the  rights  of  third  parties  interfered  with 
injuriously." 

In  the  light  of  these  principles,  we  will  ex- 
amine this  cause.  It  is  shown  that  on  the  six. 
teenth  day  of  October,  1895,  the  Comptroller,  hav- 
ing already  received  the  records  in  question  from  the 
Board  of  Assessors,  as  was  his  duty,  turned  then^ 
over  to  the  Board  of  Examiners.  On  the  twenty- 
ninth  of  October  the  latter  board  addressed  their 
first  communication  to  the  Assessors,  indicating  dis- 
satisfaction with  their  work,  and  asking  for  the 
proof  upon  and  the  rule  by  which  they  had  made 
their  assessment  of  the  railroad  properties.  On  the 
same  day  the  Assessors  replied  to  this  communica- 
tion. On  the  sixth  of  November  these  records  were 
delivered  by  the  examiners  to  the  Comptroller,  James 
A.  Harris,  with  a  communication  instructing  him  to 
turn   them   over   to   the   Board  of   Assessors,  to  whom 

m 

they  were  to  be  recommitted  for  such  supplementary 
work  as,  it  was  insisted,  would  make  them  con- 
form to  statutory  requirements.  On  the  same  day 
the  Comptroller,  declining  to  receive  or  deliver  them 
to  the  Assessors,  returned  them  to  the  office  of  the 
Secretary  of  State.  The  efforts  of  the  examiners  to 
induce  the  Assessors  to  receive  these  records,  or  file 
supplementary  ones,  having  proved  ineffectual,  on  the 
fourteenth  of  December  the  petition  for  alternative 
mandamus  in  this  case  was  filed  and  granted.  In 
the    return    to    this    petition    and    writ,    the   respond- 
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ents,  among  other  things,  say:  *'The  Comptroller 
has  certified  the  assessment  as  made  by  the  Board 
of  Assessors  to  the  various  counties,  municipalities, 
and  railroads,  and  the  railroad  companies  have  signi- 
fied their  willingness  to  accept  said  assessments  and 
pay  the  taxes  due  thereunder,  and  are  now  doing 
so,    as   they   have   heretofore." 

In  view  of  this  averment,  admitted  to  be  true, 
on  this  motion  for  a  peremptory  writ,  should  a 
writ  of  mandamus  be  issued?  Three  months  of  the 
year  1896  have  nearly  expired,  and  it  is  probably 
true  that,  as  the  railroads  were  engaged  in  paying 
their  taxes  at  the  time  these  proceedings  were 
instituted,  the  greater  part,  if  not  all,  of  these 
taxes  for  the  year  1895,  have  been  paid  not  only 
to  the  State,  but  also  to  the  various  counties  and 
municipalities  upon  the  assessments  incomplete,  as  we 
have  seen,  under  the  law,  yet  accepted  by  the  roads 
as  complete.  It  is  impossible  for  us  to  know  what 
would  be  the  result  of  the  action  of  the  Assessors 
and  examiners  upon  new  evidence  of  values  gath- 
ered and  acted  upon  as  contemplated  by  the  statute. 
Whether  the  result  should  be  to  raise  or  lower  the 
basis  of  valuation  already  certified  by  the  Comp- 
troller, and  accepted  and  acted  upon  by  the  rail- 
roads, it  seems  to  us  that  it  would  produce  much  of 
difficulty  and  confusion.  And  we  do  not  think,  from 
what  we  see  in  this  record,  that  there  will  be  com- 
pensating advantages  to  the  public  for  the  compli- 
cations   and    difficulties    that    might    arise    from   these 
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possible  changes.  In  addition  to  this,  under  Chap- 
ter 120  of  the  Acts  of  1895,  new  and  important 
duties  were  imposed  upon  the  Board  of  Assessors 
and  Equalizers,  to  the  proper  performance  of  which 
time,  labor,  and  painstaking  examination  are  essen- 
tial. To  such  an  extent  were  these  duties  magni- 
fied by  this  Act,  that  it  requires  them  to  meet  on 
the  second  Monday  in  January,  and  **at  once  be- 
gin" their  work.  If  their  service  is  to  be  any- 
thing but  formal,  and  prove  of  any  value  to  the 
State,  their  time  should  be  largely  occupied  with 
the  assessments  of  1896,  leaving  them  little  oppor- 
tunity  to   make   up   a   new   record   for    1895. 

Believing,  therefore,  that  public  interests  will  not 
be  subserved  by  granting  a  writ  of  mandamus  at 
this  late  day,  the  judgment  of  the  Circuit  Court 
awarding  it  is  reversed,  and  the  petition  is  dismissed. 
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1.  Constitutional  Law.    RecUal  by  amejidatory  Act  of  the  law      ^^^^  ^^^' 
aTTiended. 

An  Act  entitled  ^*An  Act  to  axaend  the  criminal  laws  of  the  State," 
which  defines  and  fixes  the  punishment  for  the  grades  of  lar- 
ceny and  receiving  stolen  goods  without  any  more  specific  re- 
cital than  its  caption  affords  of  the  title  or  substance  of  the 
laws  amended,  is  void  for  want  of  compliance  with  the  consti- 
tutional requirement  that  amendatory  Acts  shall  recite  in  their 
caption,  or  otherwise,  the  title  or  substance  of  the  law  amended. 

Constitution  construed:  Art.  II.,  }  17. 

Acts  construed:  Acts  1895,  Ch.  205. 

Cases  cited:  Hunter  v.  Memphis,  93  Tenn.,  571;  State  u  Runnells , 
92  Tenn.,  322;  Ransome  v.  State,  91  Tenn.,  718. 

*This  opinion  was  not  deliyered  to  the  Reporter  in  time  for  Volume  XI. 


522  JACKSON : 


Shelton  v.  State. 


3.  Same.     Wluit  constitutes  aTnendatory  Act, 

And  such  Act  is  expressly  amendatory,  and  not  so  merely  by 
implication.  It  falls,  therefore,  within  the  constitutional  re- 
quirement as  to  amendatory  Acts. 

Constitution  construed:  Art.  II.,  2  l'^' 

Act  construed:  Acts  1895,  Ch.  205. 

3.  Same.    Recital  of  Act  amended  insufflcletit 

/The  recital  in  such  Act  of  the  law  amended  as  * '  the  criminal  laws 
of  the  State,"  is  not  a  sufficient  compliance  with  the  constitu- 
tional requirement  as  to  amendatory  Acts. 

Constitution  construed:  Art.  II.,  §  17. 

Act  construed:  Acts  1895,  Ch.  205. 


FROM     SHELBY. 


Appeal  from  Criminal  Court  of  Shelby  County. 
L.    P.    Cooper,    J. 

M.    D.    Fleming  for   Shelton. 

Attorney-general  Pickle,  R.  D.  Jordan,  Turley 
&  Wright,    and   G.    B.    Peters  for   State. 

Caldwell,  J.  Thomas  Shelton  was  indicted  and 
convicted  in  the  Criminal  Court  of  Shelby  County 
for  the  larceny  of  a  gold  watch.  Motion  for  new 
trial  having  been  overruled,  he  appealed  in  error  to 
this    Court. 

The  evidence  unmistakably  establishes  the  guilt  of 
the  prisoner,  showing  that  he  took  the  watch  on 
the  sixteenth  day  of  May,  1895,  and  that  its  value 
was   $45. 
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By  Section  1,  Chapter  188,  of  the  Acts  of  1883, 
grand  larceny  is  the  felonious  taking  and  carrying 
away  of  the  personal  goods  of  another  of  greater 
value  than  $30;  while,  under  the  Act  passed  and 
approved  May  14,  1895,  two  days  before  the  tak- 
ing of  the  watch,  grand  larceny  consists  in  the 
felonious  taking  and  carrying  away  of  the  personal 
goods  of  another  of  greater  value  that  $60.  So 
that,  under  the  former  law,  the  prisoner  would  be 
guilty  of  grand  larceny,  and,  under  the  latter,  of 
petit  larceny;  the  offense  in  the  one  case  being 
punishable  by  imprisonment  in  the  penitentiary  from 
thi'ee  to  ten  years  (Code,  §  4680),  and,  in  the  other, 
by  imprisonment  in  the  county  jail  or  workhouse 
•from  three  to  eighteen  months.  Acts  of  1895,  Ch. 
205,    Sec.    2. 

The  Court  instructed  the  jury  according  to  the 
Act  of  1883  and  the  section  of  the  Code  just  cited, 
and  refused  to  instruct  them  according  to  the  Act 
of  1895.  Under  the  instruction  so  given,  the  jury 
fixed  the  prisoner's  punishment  at  four  years'  im- 
prisonment in  the  penitentiary — a  punishment  unau- 
thorized and  impossible  under  the  late  Act,  being 
two  years  and  a  half  in  excess  of  the  maximum 
punishment    there   prescribed   for   petit   larceny. 

The  Judge  of  the  Criminal  Court  based  his  action, 
both  in  charging  and  refusing  to  charge  as  above 
stated,  upon  his  opinion  that  the  Act  of  1895  vio- 
lated Sec.  17,  Art.  II.,  of  the  State  Constitution. 
If   that  opinion  be   sound,    his   action   was,  of   course, 
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correct,  and  the  prisoner  was  properly  convicted; 
otherwise,  it  was  erroneous,  and  the  prisoner  is  en- 
titled  to  a   new   trial. 

That  section  of  the  Constitution  adjudged  to  have 
been  violated  (with  numerals  inserted  by  us  to  de 
note  the  different  clauses),  is  as  follows:  ''(1)  Bills 
may  originate  in  either  house,  but  may  be  amended, 
altered,  or  rejected  by  the  other.  (2)  No  bill 
shall  become  a  law  which  embraces  more  than  one 
subject,  that  subject  to  be  expressed  in  the  title. 
(3)  All  Acts  which  repeal,  revive,  or  amend  former 
laws,  shall  recite  in  their  caption,  or  otherwise,  the 
title  or  substance  of  the  law  repealed,  revived,  or 
amended."      Const.,    Art.    11. ,    Sec.    17. 

The  Act  in  question  is  in  these  words  and  fig- 
ures: 

''AN  ACT  to  amend  the  criminal  laws  of  the  State. 

''Section  1.  Be  it  enacted  hy  the  General  Assem- 
hly  of  the  State  of  Tennessee^  That  grand  larceny 
shall  consist  in  the  felonious  taking  and  carrying 
away  personal  goods  over  the  value  of  sixty  dollars, 
and  petit  larceny,  of  the  value  of  sixty  dollars  or 
any   value   thereunder. 

''Sec.  2.  Be  it  further  enacted^  That  the  pun- 
ishment for  petit  larceny  shall  be  imprisonment  in 
the  county  jail  or  workhouse,  where  the  county  has 
or  may  have  a  workhouse,  for  a  period  not  less 
than  three  months  nor  more  than  one  and  a  half 
years. 

"Sec.   3.   Be  it  further  ena/ited^  That   the  crime  of 
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fraudulently  receiving,  buying,  concealing,  or  aiding 
in  the  concealment  of  goods  not  exceeding  the  value 
of  sixty  dollars,  which  have  been  stolen  from  an- 
other, shall  be  punished  the  same  as  petit  larceny, 
as   provided   for   in   this   Act. 

**Sec.   4.    JSe  it  further  enacted,  That   the  coimties 

m 

where  the  crimes  are  committed  and  tried  shall  pay 
all  the  costs  of  the  prosecutions  for  the  offenses  un- 
der, this  Act,  and  anyone  convicted  shall  be  com- 
pelled to  work  out  all  the  costs  incident  to  their 
conviction. 

''Sec.  5.  Be  it  further  enacted,  That  this  Act  take 
effect  from  and  after  its  passage,  the  public  welfare 
requiring  it,  and  that  all  persons  committing  said 
offenses  prior  to  the  time  of  its  passage  shall  be 
tried   and   punished   according   to   existing   laws. 

''Sec.  6.  Be  it  further  enacted,  That  all  laws 
or  parts  of  laws  in  conflict  with  this  Act,  be,  and 
the   same   are    hereby,    repealed." 

Confessedly,  this  legislation  is  amendatory.  It  is 
distinctly  so  characterized  by  the  words  of  its  title. 
Being  expressly  amendatory,  to  be  valid  it  must 
meet  the  single  alternative  requirement  of  the  third, 
as  well  as  the  double  imperative  reqirement  of  the 
second,  clause  of  the  constitutional  provision  just 
quoted;  that  is,  to  be  constitutional,  the  Act  must 
not  only  embrace  a  single  subject,  and  have  that 
subject  expressed  in  the  title,  as  is  required  of  all 
original  legislation,  but,  being  expressly  amendatory, 
it    must    also     recite,    either   in   its    caption   or   other- 
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wise,  the  title  or  substance  of  the  laws  amended. 
Only  amendments  by  implication,  as  contradistingaisbed 
from  express  amendments  like  implied  repeals  {Hun- 
ter V.  Memphis^  93  Tenn.,  571,  and  cases  cited), 
are  exempt  from  the  mandatory  requirement  of  the 
third  clause  of  Sec.  17,  Art.  II.,  of  the  Constitution. 
The  word  '^caption,"  aj9  there  used,  is  clearly 
synonymous  with  '* title,"  and  the  word  *' otherwise" 
refers  to  the  body  of  the  repealing,  reviving,  or 
amending  Act ;  hence,  in  case  of  express  amendment, 
as  in  the  Act  before  us,  the  last  named  requirement 
is  complied  with  when  the  title  or  substance  of  the 
law  amended  is  recited  either  in  the  caption  or  in 
the  body  of  the  amendatory  Act.  State  v.  Run- 
nellsj  92  Tenn.,  322;  Ratv^ovie  v.  State^  91  Tenn., 
718.  The  required  recital  may  be  in  either  or  both, 
but  it  must  appear  in  one  or  the  other.  The  Act 
under  consideration  undoubtedly  lacks  that  imperative 
prerequisite.  Neither  in  its  caption  nor  elsewhere 
does  it  recite  the  title  or  substance  of  the  laws  in- 
tended to  be  amended.  The  only  mention,  in  the 
whole  Act,  of  those  laws  is  found  in  the  caption, 
and  there  they  are  designated  in  general  terms  as 
''the  criminal  laws  of  the  State."  That  general 
designation  is  not  a  recital  of  the  ''title  or  sub- 
stance" of  any  existing  law  or  laws.  If  at  the 
time  there  had  been  among  our  statutes  a  single 
enactment,  or  an  authorized  codification,  legally  en- 
titled "The  Criminal  Laws  of  the  State,"  the  refer- 
ence made  might  have  been  sufficient  to  meet  that  con- 
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stitutional  mandate.  State  v.  RumielU^  supra.  But, 
in  the  absence  of  some  former  law  or  collection  of 
laws  so  entitled,  to  which  the  reference  can  be 
appropriately  applied  as  a  recital  of  title  or  sub- 
stance, the  Act  cannot  stand.  By  its  own  terms,  as 
has   been   seen,  the  Act   is   expressly   amendatory,  and 

« 

yet  it  fails,  both  in  its  caption  and  in  its  body,  to 
recite  either  the  title  or  substance  of  any  existing 
law  or  laws.  It  nowhere  mentions  the  title,  or 
attempts  to  give  the  substance,  of  the  law  or  laws 
intended  to  be  changed;  consequently,  the  Act  is 
manifestly  obnoxious  to  the  third  clause  of  Section 
17,  Article  II.,  of  the  Constitution,  and,  being  so, 
it   is   necessarily   null   and   void. 

This  being  unavoidably  conclusive  of  the  case, 
we  pretermit  any  discussion  or  decision  of  the  ques- 
tion as  to  whether  or  not  the  Act  is  also  violative 
of  the  second  clause  of  that  section.  Whether  the 
Act  can  be  held  to  embrace  but  one  subject,  and  to 
express  that  subject  in  the  title,  is  not  considered 
or   decided. 

Affirm. 
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Trezevant  V,    Terbell. 
(Jackson,      February    15,    1895.*) 

1.  VoLUNTABY  Conveyance.     Presumed  fraudulent  as  to  existing 

creditors. 

A  voluntary  conveyance  is  presumed  fraudulent  in  favor  of  the 
donor *s  existing  creditors. 

Cases  cited  and  approved:  Nicholas  v.  Ward,  1  Head,  323;  Smith 
V.  Greer,  3  Hum.,  118;  Susong  v.  Williams,  1  Heis.,  631;  Yost 
V.  Hudiburg,  2  Lea,  627. 

2.  Same.     Who  is  an  existing  creditor. 

A  creditor  does  not  lose  his  right  against  a  voluntary  conveyance 
for  an  existing  indebtedness  by  taking  notes  for  it  and  a  sub- 
sequent indebtedness  bearing  date  after  the  conveyance. 

3.  Same.     Void  as  to  svhsequent  creditors,  wheti, 

A  voluntary  conveyance,  fraudulent  as  to  existing,  is  likewise 
fraudulent  as  to  subsequent  indebtedness. 

Cases  cited  and  approved:  Young  v.  Pate,  4  Yer.,  164;  Greenlee 
1).  Hays,  1  Tenn.,  300;  Nicholas  u  Ward,  1  Head,  325. 


FROM    SHELBY. 


Appeal    from    Chancery    Court   of   Shelby   County. 
Jon.    L.    T.    Sneed,   Ch. 

S.    J.    Shepherd  for  Trezevant. 

Charles  Scott,   and  Moore  &  Jones  for  Terrell. 

*>Thi8  opinion  was  not  handed  to  the  Reporter  in  time  for  Volume  XL 
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McAlister,  J.  The  object  of  this  bill  is  to  set 
aside  an  alleged  fraudulent  conveyance,  and  to  sub- 
ject the  property  therein  conveyed  to  the  payment 
of  complainants'  debt.  The  bill  is  filed  by  M.  B. 
Trezevant  and  John  M.  Peters,  assignees  of  Thomas 
H.  Allen  &  Co.,  against  A.  C.  Terrell,  Laura  B. 
Terrell,  his  wife,  Katie  C.  Terrell,  Charles  D.  Ter- 
rell, and  W.  J.  Terrell.  It  is  alleged  in  the  bill 
that  the  defendant,  A.  C.  Terrell,  is  indebted  to 
complainants,  as  assignees  of  Thomas  H.  Allen  &  Co., 
in  various  amounts,  as  evidenced  by  certain  promis- 
sory notes,  which  are  fully  described  in  the  bill, 
aggregating  probably  the  sum  of  $86,920.60.  It  is 
further  alleged  that  on  April  5,  1888,  the  said 
A.  C.  Terrell  transferred  and  conveyed  to  his  wife, 
Laura  B.  Terrell,  and  to  his  children,  Katie  C.  and 
Chas.  D.  Terrell,  by  deed  of  gift,  in  consideration 
of  love  and  affection,  certain  real  estate  in  Shelby 
County,  which  is  fully  described  in  the  bill.  It  is 
further  alleged  that  at  the  date  of  this  conveyance, 
to  wit:  on  April  5,  1888,  the  said  A.  C.  Terrell 
was  indebted  to  the  firm  of  Thos.  H.  Allen  &  Co., 
in  the  sum  of  $9,563.54,  which  is  embraced  in  the 
indebtedness  specifically  described  in  the  bill.  It  is 
further  alleged  that  on  February  16,  1893,  said 
Laura  B.  Terrell,  who  was  joined  therein  by  her 
husband,  the  said  A.  C.  Terrell,  attempted  to  make 
a  conveyance  of  the  aforesaid  property  to  W.  J. 
Terrell,  but  that  the  certificate  of  acknowledgment 
is    fatally    defective,    and    conveyed    no    title    to    the 
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said  W.  J.  Terrell.  Counsel  for  Laura  B.  Terrell 
demurred  to  the  bill,  assigning  four  grounds,  all  of 
which  were  sustained  by  the  Chancellor,  and  com- 
plainants'   bill    dismissed. 

The  complainants  appealed,  and  have  assigned  as 
error  the  action  of  the  Chancellor  in  sustaining  the 
demurrer.  The  first  ground  of  demurrer  is,  that 
the  bill  shows  on  its  face  that  all  the  notes  sued 
on  are  of  a  date  subsequent  to  the  date  of  the 
deed,  and  the  alleged  pre-existing  debt,  being  em- 
braced in  said  notes,  is,  thereby,  also  made  a  sub- 
sequent debt,  and  cannot  affect  the  validity  of  the 
conveyance  in  the  absence  of  an  allegation  of  fraud, 
which  is  not  made  in  the  bill.  The  contention  of 
counsel  for  Mrs.  Terrell  is,  that  the  alleged  pre- 
existing debt  of  $9,563.64  had  been  mingled,  by  the 
creditor,  with  the  large  debt  created  after  the  con- 
veyance, and  that  complainants  are,  therefore,  subse- 
quent creditors  only.  We  think  this  contention  is 
unsound.  Mr.  Bump,  in  his  work  on  Fraudulent 
Conveyances,  2d  Ed.,  p.  498,  states  the  law  on  this 
subject  as  follows:  '^The  rights  of  a  creditor,  how- 
ever, arise  from  the  fact  that  a  debt  is  due.  Any 
change,  therefore,  of  the  evidence  of  the  existence 
of  the  debt  does  not  exert  any  influence  upon  those 
rights.  Evidence  may  be  introduced  to  show  that 
a  judgment  is  founded  Mpon  a  prior  claim.  A  note 
may  be  shown  to  be  given  for  a  prior  account,  or 
in  renewal  of  a  prior  note.  A  novation  does  not 
affect   the  rights  under   the  debt."     The  author  states, 
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however,  .  that  a  renewal  by  which  a  liability  is 
created  different  from  that  created  by  the  original 
debt,    is   a   new   debt. 

In  the  case  at  bar,  the  pre-existing  debt  of 
$9,653  was  simply  merged  in  the  indebtedness  con- 
tracted subsequent  to  the  conveyance,  and  notes  ex- 
ecuted by  the  debtors  for  the  whole  amount,  but 
no  liability  was  thereby  created  different  from  that 
created  by  the  original  debt.  We  are  all  of  opin- 
ion that  the  allegations  of  this  bill,  make  out  a 
case  for  an  answer.  The  demurrer  admits  that,  on 
April  8,  1888,  when  this  conveyance  was  made  by 
Terrell  to  his  wife  and  children,  that  Terrell  was 
indebted  to  Thos.  H.  Allen  &  Co.  in  the  sum  of 
$9,653.50,  and  that  the  conveyance  was  not  for  a 
valuable  consideration.  The  conveyance  was,  there- 
fore, presumptively  fraudulent.  Niclwlas  v.  Ward^ 
1  Head,  323;  Smith  v.  Greet\  3  Hum.,  118; 
Susong  v.  Williajns,  1  Heis.,  631;  Yost  v.  Hudi- 
hurg^    2    Lea,    627. 

Fraudulent  as  to  the  existing  indebtedness,  it  is 
likewise  fraudulent  in  respect  of  that  contracted  sub- 
sequently. Young  v.  PatCj  4  Yer.,  164;  Greenlee 
V.  IlaySy  1  Tenn.,  300;  Nicholas  v.  Ward^  1 
Head,    325. 

We  have  also  examined  the  other  grounds  of 
demurrer,  and,  in  our  opinion,  they  are  not  well 
taken.  The  decree  of  the  Chancellor  is  reversed, 
and   the   cause   remanded   for   an   answer. 


532  JACKSON : 


Verhine  v.  Ragsdale. 


Verhine   ^^    Kagsdale. 

{Jackson,       April    15,    1896.) 

1.  Estates.    For  life.    Tenancy  by  the  curtesy, 

W.  devised  a  farm  to  his  wife  as  a  home  for  herself  and  children, 
and  to  enable  her  '*to  make  provisions  and  sustenance  for  her- 
self and  them  during  her  natural  life,"  provided  she  did  not 
remarry,  in  which  event  other  provisions  were  made  for  her. 
The  executors  were  authorized,  if  they  deemed  proper  and  she 
remained  a  widow,  to  sell  the  lands  and  reinvest  the  proceeds 
in  *'  the  purchase  of  a  place  for  a  home  for  herself  and  family." 
The  widow  did  not  remarry.  The  lands  were  sold,  and  pro- 
ceeds reinvested  in  other  lands  under  direction  of  the  Court,  in 
accordance  with  said  will.  Title  to  the  lands  purchased  was 
conveyed  to  the  said  widow  **in  her  own  right  of  dowry,"  and 
to  her  five  children  by  their  names,  by  regular  warranty  deed. 
The  husband  of  one  of  the  daughters,  who  died  before  her 
mother,  claimed  tenancy  by  the  curtesy  in  the  lands  purchased. 

Held:  1.  The  widow  took  a  life  estate  in  the  lands  purchased. 
2.  That  the  husband  of  the  daughter  did  not  take  any  estate 
by  curtesy  in  said  lands  on  account  of  the  existence  of  the 
widow's  life  estate  at  her  death.     {Post^  pp.  533-543,) 

Cases  cited  and  approved:  Prater  v.  Hoover,  1  Cold.',  544;  Reedt?. 
Reed,  3  Head,  490;  Upchurch  v.  Anderson.  3  Bax.,  410. 

2.  Evidence.    Record  and  decree  as  evidence. 

And  a  registered  certified  copy  of  the  decree  directing  sale  of  the 
lands  and  reinvestment  of  proceeds,  setting  out  all  the  es- 
sential facts  upon  its  face,  is  admissible,  in  support  and  ex- 
planation of  the  deed  taken,  without  certified  transcript  of  any 
other  portion  of  the  record.     (Post,  pp.  54i,  542.) 

Ca«e  cited  and  approved:  Whitmore  v.  Johnson's  Heirs,  10  Hum., 
608,  609. 

3.  Answer.     Effect  of,  as  to  questU/ns  of  law. 

An  erroneous  insistence  as  to  the  construction  of  a  deed,  made  in 
an  answer,  does  not  estop  the  defendant  to  set  up  a  different 
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and  correct  cpnstruction  thereof  at  the  hearing  or  on  appeal. 
{PosU  pp.  538,  539.) 
Case  cited  and  approved:  Furman  v.  North,  4  Bax.,  296. 


FROM    OBION. 


Appeal  from  Chancery  Court  of  Obion  County. 
Jno.    S.    Cooper,    Ch. 

OwNBY   &   Lannom   for    Verhine. 

J.    G.    Smith   and   A.    J.    Harpole   for   Ragsdale. 

John  T.  Allen,  Sp.  J.  This  bill  was  filed  in  the 
Chancery  court  of  Obion  County  by  Susie  Verhine  and 
other  complainants  against  Cicero  Ragsdale,  defendant, 
in  an  action  of  ejectment  to  recover  possession  of 
a  tract  of  land  in  Obion  County,  containing  seventy- 
seven  and  seven -eighths  acres,  described  in  the  bill, 
which  the  complainants  allege  they  inherited  from 
their  mother,  Margaret  M.  Ragsdale,  deceased,  who 
was  the  wife  of  the  defendant,  Cicero  Ragsdale. 
The  said  Qcero  Ragsdale  admits  that  he  is  in 
possession  of  said  land,  and  insists  that  he  is  en- 
titled to  a  life  estate  in  said  land,  as  tenant,  by 
the  curtesy,  and  that  he  is  rightfully  in  pos- 
session  of   the   same. 

The  facts  are  as  follows,  to  wit:  That,  in  1854, 
Mrs.  Louisa  M.  Wilson  purchased  of   Wm.  L.   Golden 
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and  wife  a  tract  of  land  of  one  hundred  and  forty- 
six  and  one-half  acres,  of  which  the  land  in  contro* 
versy  is  a  part,  and  the  deed  to  said  land  was 
made  to  the  said  Louisa  M.  Wilson  and  her  five 
children  by  Robert  Wilson,  deceased,  late  of  Sum 
ner  County,  Tennessee,  and  said  deed  reads  as  fol- 
lows, to  wit:  *'Wm.  L.  Golden  and  his,  wife,  Nancy, 
of  the  one  part,  and  Mrs.  Louisa  M.  Wilson,  widow 
and  relict  of  Rol^ert  Wilson,  deceased,  late  of  Sum- 
ner County,  Tennessee,  in  her  own  right  of  dowry, 
and  Elizabeth  J.  White  (formerly  Elizabeth  Wilson), 
Susan    E.     Wilson,    Margaret    M.    Verhine    (formerly 

Sarah    E.     Wilson),   Wilson,     and    Jacob    D. 

Wilson,  children  and  heirs  at  law  of  Robert  Wilson, 
deceased,  all  of  the  county  of  Obion  and  State  of 
Tennessee,  of  the  second  part,  witnesseth:  That  the 
said  Wm.  L.  Golden  and  Nancy,  his  wife,  the  party 
of  the  first  part,  for  and  in  consideration  of  the 
sum  of  ($1,200)  twelve  hundred  dollars  in  hand 
paid  by  the  said  Louisa  M.  Wilson,  for  the  parties 
of  the  second  part,  the  receipt  of  which  is  hereby 
fully  acknowledged,  hath  and  by  virtue  of  these 
presents  doth  give,  grant,  bargain,  sell,  alien,  en- 
feoflf,  convey,  and  confirm  unto  said  parties  of  the 
second  part  and  their  heirs,  forever,  all  and  every 
part  of  one  certain  tract  or  parcel  of  land  situated 
and  being  in  the  county  of  Obion,  in  civil  district 
number  1  (describing  it).  To  have  and  to  hold  the 
said  tract  or  parcel  of  land  above  described,  together 
with    all    the    rights,     privileges,     hereditaments,    and 
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appurtenances  thereunto  belonging  or  in  anywise  apper- 
taining, to  them,  the  said  party  of  the  second  part, 
and  their  heirs  and  assigns,  forever.  And  the  said 
•Wm.  L.  Golden  and  Nancy,  his  wife,  for  them- 
selves, their  heirs,  executors,  and  administrators,  unto 
the  said  parties  of  the  second  part  and  their  heirs 
and  assigns,  the  right  and  title  of.  the  foregoing  de- 
scribed land  and  bargained  premises  they  will  for- 
ever warrant  and  defend  against  the  right,  title, 
claim,  and  demand  of  any  and  all  persons  whatso- 
ever, either  in  law  or  equity,"  etc.  Which  deed 
was   signed,    acknowledged,    and    registered. 

All  five  of  the  said  children  of  Louisa  M.  Wilson 
and  Robert  Wilson,  deceased,  mentioned  in  said  deed, 
are  now  dead,  and  died  without  issue,  except  the 
said  Margaret  M.  Verhine  and  Elizabeth  J.  White, 
who  left  issue  surviving.  After  said  deed  was 
made,  the  said  Margaret  M.  Verhine  married  defend- 
ant, Cicero  Kagsdale,  by  whom  she  had  several  chil- 
dren, viz. :  Frank  Ragsdale,  Vickey  Bagsdale,  Jay 
Ragsdale,  and  Sarah  McCloud,  wife  of  John  Mc- 
Cloud,  and  she  died  June,  1879,  leaving  all  of  said 
children  and  her  husband,  Cicero  Ragsdale,  and  also 
Susie  Verhine,  her  child  by  a  former  marriage,  sur- 
viving. The  said  Elizabeth  J.  White,  deceased,  left 
her  surviving  the  following  children,  viz. :  Mrs.  Har- 
riet Lackey,  Sarah  E.  Bird,  and  Robert  W.  White. 
The  said  Mrs.  Louisa  M.  Wilson  outlived  all  of 
her  children.  She  died  August,  1889,  ten  years 
after    the   death    of   her   daughter,    Margaret   M.   Rags- 
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dale  (formerly  Margaret  M.  Verhine),  wife  of  defend- 
ant, Cicero  Ragsdale.  After  the  death  of  Mrs. 
Louisa  M.  Wilson,  a  petition  was  filed  in  the  County 
Court  of  Obion  County  by  Lackey  et  al.  against  Susie 
Verhine  et  ctL,  for  a  division  in  kind  of  said  land 
between  the  children  of  Elizabeth  J.  White,  deceased, 
and  of  Margaret  M.  Ragsdale,  deceased.  Commis- 
sioners were  appointed  by  the  Court  to  divide  said 
land,  wlio  divided  said  land  into  two  lots  or  parcels, 
giving  to  the  said  children  of  Margaret  M.  Rags- 
dale, deceased,  lot  No.  1,  containing  77^  acres,  and 
to  the  children  of  Elizabeth  J.  White,  deceased, 
lot  No.  2,  containing  68^  acres,  and  the  County 
Court  confirmed  said  division,  and  divested  and 
vested  titles  to  said  two  lots  of  land  accordinorlv. 
The  defendant,  Cicero  Ragsdale,  is  in  possession  of 
said  lot  No.  1,  of  77^  acres,  described  in  complain- 
ants' bill,  and  refuses  to  surrender  the  same  to  said 
children  of  his  deceased  wife,  Margaret  M.  Ragsdale; 
and  said  children,  viz.:  Susie  Verhine  (who  is  a 
7wn  compos)^  Jay  Ragsdale,  Frank  Ragsdale,  and 
Vickey  Ragsdale,  the  last  three  being  minors,  and 
Sallie  McCloud,  wife  of  John  McCloud,  have  brought 
this  suit  to  recover  said  land;  the  minors  and  the 
non  compos  mentis  sue  by  their  regular  guardian, 
H.    D.    Chambers. 

The   rights  of   the  parties  depend   upon   a   construc- 
tion of  the  deed  from  Golden  to  Mrs.  Wilson  and  her 
children.      Complainants    insist    that    said    deed     con 
veyed    the    fee    in    the    whole   of    said   land   to   Mrs. 
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Louisa  M.  Wilson,  for  and  during  her  natural  life, 
and  the  remainder  to  her  said  children  by  Robert 
Wilson,  named  in  the  deed,  and  that  as  Mrs.  Mar- 
garet M.  Ragsdale  died  before  her  mother,  Mrs. 
Wilson,  she  was  never  seized  and  possessed  of  any 
interest  in  said  land,  and  hence  her  husband,  Cicero 
Ragsdale,  acquired  no  claim  to  said  land  as  tenant 
by  the  curtesy.  On  the  other  hand,  the  defense  is 
made  for  defendant,  Ragsdale,  that  Mrs.  Louisa  M. 
Wilson  was  only  a  tenant  in  common  for  life  in 
one-sixth  interest  in  said  land,  and  that  her  said  five 
children  by  Robert  Wilson,  living  when  said  deed 
was '  made,  were  seized  with  one-sixth  interest  each, 
as  tenants  in  common  with  their  mother,  Louisa  M. 
Wilson,  and  with  each  other,  in  said  land.  Or,  if 
this  was  not  true,  that  Mrs.  Louisa  M.  Wilson,  at 
most,  was  entitled  to  a  dower  only  in  said  land, 
which  gave  her  a  one-third  interest  in  said  land,  for 
her  life,  and  that  the  other  two-thirds  interest  be- 
longed to  her  said  children,  and  that  they  were 
seized  of  said  two-thirds  interest  from  the  date 
of  said  deed,  with  present  right  of  possession,  and 
that  they  were,  in  this  event,  tenants  in  common 
with  their  mother,  Louisa  M.  Wilson,  in  said  land, 
under  said  deed.  These  questions  are  raised  on  be- 
half of  defendant  by  the  assignments  of  error  in 
this  Court;  but  this  defense  is  not  made  in  defend- 
ants' answer  to  the  bill.  Defendant  says  in  his  an- 
swer to  the  bill  *^that  a  proper  construction  of  the 
deed   shows   that    the    said    Louisa   M.    Wilson   owned 
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only  a  life  estate  in  the  lands  therein  described;" 
that,  ''when  defendant,  in  1871,  married  her  daugh- 
ter, then  Mrs.  Margaret  M.  Verhine,  the  said  Louisa 
M.  Wilson  told  him  to  take  possession  of  the  share,  or 
the  undivided  interest  in  said  land  which  belonged 
to  the  said  Margaret,  and  the  other  half  of  it  be- 
longed to  her  daughter,  Mrs.  Elizabeth  J.  White. 
And  at  the  date  aforesaid  respondent  entered  on  the 
land,  and  took  possession  as  the  husband  of  his  said 
wife,  and  has  ever  since  that  date  been  in  posses- 
sion of  his  wife's  interest  in  said  land,"  etc.  The 
Chancellor,  in  construing  said  deed,  held  that  it 
vested  the  said  Mrs.  Louisa  M.  Wilson  with  a  life 
estate  in  the  entire  146  acres  of  land,  and  the 
other  grantees  therein  with  the  remainder,  and  that 
this  was  the  construction  defendant  put  upon  said 
deed  in  his  answer,  and  this  holding  of  the  Chan- 
cellor  is   assigned   as   error   by   the   defendant. 

In  any  case  involving  only  questions  of  fact,  the 
defendant  is  bound  by  the  defenses  or  statements 
made  in  his  answer,  and  he  cannot  make  any  de- 
fense that  is  not  set  up  in  his  answer.  Furman 
V.  North,  4  Bax.,  296.  And  if  this  case  involved 
only  a  question  of  fact,  defendant  would  be  pre- 
cluded from  making  a  diflFerent  defense  from  that 
made  in  his  answer.  But  this  case  involving  only 
a  legal  construction  of  said  deed,  the  answer  cannot 
change  the  eflFect  of  such  construction,  and  the  de- 
fendant is  not  precluded  by  his  answer  from  raising 
any   question   on    the   construction   of    said   deed    that 
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he  may  elect  to  make,  although  it  may  be  altogether 
different  from  the  construction  placed  upon  said  deed 
in  his  answer,  a  proper  construction  of  said  deed, 
in   any   event,    being   only   a   question   of   law. 

Robert  Wilson  made  and  executed  his  last  will, 
in  writing,  January  24,  1843,  which  will  was  pro- 
bated in  the  County  Court  of  Sumner  County,  at  its 
March  term,  1843,  and  the  second  item  of  said  will 
is  as  follows:  '^  I  bequeath  unto  by  beloved  wife, 
Ijouisa  Wilson,  the  tract  or  parcel  of  land  on  which 
I  now  live,  containing  about  thirty-seven  acres,  to 
have  ^nd  to  hold  the  same  as  a  home  and  posses- 
sion for  herself  and  our  children,  in  order  to  make 
provisions  and  sustenance  for  herself  and  them  dur- 
ing her  natural  life,  provided  she  does  not  marry 
again,  then,  in  that  event,  my  will  and  desire  is, 
that  there  be  allowed  her,  and  that  she  have,  a  dis- 
tributive, or,  in  other  words,  a  child's  part  of  said 
land  or  a  distributive  part  of  its  value.  Also  a 
distributive  portion  of  my  personal  property  that 
may  be,  at  the  time,  here  allowed  to  and  in  such 
a  contingency  as  here  contemplated.  Now,  in  the 
event  that  my  wife  remain  a  widow,  and  should  de- 
sire to  remove  with  her  family  to  her  relatives,  or 
elsewhere,  and  circumstances  should,  in  the  estimation 
of  my  executors,  hereinafter  to  be  named,  seem  to 
justify  or  make  expedient  such  a  course,  then,  and 
in  that  case,  my  executors  are  authorized  to  sell 
and  convey  to  any  person  the  said  tract  of  land, 
and   any  other   such   property   as   they    may  deem   ad- 
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visable  and  proper,  and  apply  the  proceeds  thereof 
to  the  purchase  of  a  place  for  a  home  for  herself 
and   family." 

Louisa  M.  Wilson  and  Addison  Wilson  were  nom- 
inated as  executrix  and  executor  of  said  will.  The 
said  Addison  Wilson  moved  to  Texas,  and,  there- 
after, the  said  Louisa  M.  Wilson  filed  a  bill 
in  the  Circuit  Court  of  Sumner  County  for  the  sale 
of  said  land.  Her  minor  children  were  made  de- 
fendants to  said  bill,  and  they  were  represented  by 
guardian  ad  Utem^  who  answered  said  bill  for  the 
minors.  And  a  decree  was  made  and  entered  at 
the  June  term  of  said  Court,  1851,  to  sell  said 
land  to  one  Thompkins,  at  the  price  of  forty  dol- 
lars per  acre,  and,  that  upon  the  payment  of  the 
purchase  money  by  said  Thompkins,  that  title  to 
said  land  be  divested  out  of  the  parties  and  vested 
in  the  purchaser.  And  said  decree  directed  the  said 
Louisa  M.  Wilson  to  apply  the  proceeds  of  said 
sale  to  the  purchase  of  another  place  for  herself 
and  the  heirs  and  devisees  of  Robert  Wilson,  de- 
ceased, as  directed  by  the  will  of  Robert  Wilson, 
deceased,  and  that  she  was  required  to  give  bond 
for  the  faithful  discharge  of  said  trust,  which  was, 
that  she  would  purchase  a  place  for  herself  and 
family,  to  be  held  by  her  in  the  same  way  that 
the  said  thirty-seven  acres  of  land  in  Sumner  County 
had  been  held  by  her  under  the  will  of  Robert 
Wilson,    deceased. 

The   sale   to  Thompkins   of   said   thirty-seven    acres 
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'was  consummated  in  said  proceeding,  and  was  con- 
firmed by  the  Court,  etc.,  and  the  purchase  money- 
was  paid.  On  June  28,  1851,  the  said  Louisa  M. 
Wilson  gave  bond,  as  required  by  said  decree,  for 
the  sum  of  three  thousand  dollars,  with  Wm. 
Dodd  and  W.  C.  Moore  as  sureties  on  said  bond; 
the  conditions  of  which  bond  was,  that  she  would 
apply  said  fund  to  the  purchase  of  another"  place 
for  herself  and  children,  as  required  by  the  will  of 
Robert  Wilson,  deceased.  The  decree  in  said  case 
is  very  full,  and  explains  the  whole  purpose  and 
object  of  said  sale.  The  will  of  Robert  Wilson, 
deceased, V  and  the  names  of  the  said  widow  and  chil- 
dren, made  devisees  and  legatees  under  said  will, 
are  mentioned  and  set  out  in  said  decree,  and  it 
embodies  all  the  facts  and  every  matter  essential  to 
establish  the  rights  of  the  parties;  and  said  decree 
was  registered  in  the  Register's  office  of  Sumner 
C!ounty.  And  a  certified  copy  of  said  decree  was 
filed  as  evidence  in  this  case,  and  was  admitted  as 
evidence  by  the  Chancellor,  together  with  a  certified 
copy  of  the  record  in  that  case;  all  of  which  was 
excepted  to  by  defendant,  and  its  admission  as  evi- 
dence is  assigned  as  error,  because  it  is  insisted 
the  same  is  not  a  complete  transcript  of  the  record 
of  said  case.  But  this  is  not  a  material  assignment, 
for  the  reason  that  the  decree  itself  recites  all  the 
facts  essential  for  the  Court  to  know  in  this  case 
in  regard  to  said  proceedings  in  the  Circuit  Court 
of    Sumner   County.       And    said    decree,    having   been 
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registered,  and  a  certified  copy  of  the  same  having 
been  filed  in  this  case,  it  was  competent.  Whitmore 
V.    JohiHon   Heirs^    10    Hum.*    608,    609. 

When  the  deed  referred  to,  from  Golden  to  Louisa 
M.  Wilson  and  others,  to  the  Obion  County  land, 
is  considered  in  connection  with  the  will  of  Robert 
Wilson,  deceased,  and  the  decree  of  the  Circuit 
Court  of  Sumner  County  referred  to,  it  is  obvious 
that  the  Louisa  M.  Wilson  and  children  named  in 
said  will,  decree,  and  deed  from  Golden,  were  the 
same  persons,  and  that  the  money  paid  for  the 
Obion  County  land  was  manifestly  the  net  fund 
Louisa  M.  Wilson  realized  from  the  Sumnec  County 
land. 

The  Court,  considering  said  deed  in  connection 
with  the  will  of  Robert  Wilson,  deceased,  and  the 
decree  of  the  Circuit  Court  of  Sumner  County  re- 
ferred to,  construe  said  deed  from  Wm.  L.  Golden 
and  wife  to  '*  Louisa  M.  Wilson,  widow  and  relict 
of  Robert  Wilson,  deceased,  late  of  Sumner  County, 
Tennessee,  in  her  own  right  of  dowry,"  and  the 
*  *  children  and  heirs  at  law  of  Robert  Wilson,  de- 
ceased," named  in  said  deed,  to  have  vested  in  Mrs. 
Louisa  M..  Wilson  a  life  estate  in  the  whole  of  said 
land,  with  remainder  in  her  said  children  by  Robert 
Wilson,  and  that  her  said  children,  though  vested 
remaindermen,  were  not  seized  of  any  interest  as 
tenants  in  common  in  said  land  during  the  life  of 
their  mother,  Louisa  M.  Wilson,  she  having  re- 
mained  the   widow   of   Robert  Wilson,    deceased,   until 
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her  death.  And  the  said  Margaret  M.  Ragsdale 
having  died  previous  to  the  death  of  her  mother, 
Liouisa  M.  Wilson,  was  never  seized  of  any  interest 
in  said  land  with  the  present  right  of  possession; 
and,  therefore,  her  husband,  Cicero  Ragsdale,  never 
acquired  any  right  or  claim  to  any  part  or  interest 
in  said  land  as  tenant  by  the  curtesy.  Prater  and 
wife  et  al.  v.  Hoover  et  al.y  1  Cold.,  544;  An- 
drew  Reed  v.  Wm.  Reed  et  al.y  3  Head.,  490; 
Upchurch    V.    Anderson   et   al.^    3    Bax.,    410. 

The  defendant,  Cicero  Ragsdale,  having  no  inter- 
est in  said  land,  it  was  not  necessary  to  make  him 
a  party  to  the  petition  filed  by  Lackey  and  others 
in   the   County   Court   for   a   division   of   said   land. 

Complainants  are  entitled  to  the  possession  of   said 

■ 

lot   No.    1,    of    11\  acres,    set   apart   to   them   by   the 
County   Court   of    Obion    County,    in    the    division   of 
said    lands   as   described   in   complainant's    bill. 
The   decree   will   be   affirmed. 
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{Jackson.     April    16,    1896.) 

Intoxicating  Liquors.     Violatimi  of  four  mile  law. 

The  sale,  within  four  miles  of  a  schoolhouse,  and  outside  an  in- 
corporated town,  of  "hop  tonic"  and  "homestead  cider," 
drinks  that  are  capable  of  producing  intoxication,  falls  within 
the  prohibition  of  the  four  mile  law  against  the  sale  of  ^^in- 
toxicating beverages"  or-** intoxicating  liquors "  within  four 
miles  of  any  schoolhouse  and  outside  an  incorporated  town. 

Acts  construed:  Acts  1887,  Ch.  167;  Acts  1877,  Ch.  23. 


FROM     WEAKLEY. 


Appeal    from    Circuit    Court   of    Weakley   County. 

W.    H.    SWIGGART,    J. 

« 

J.   W.   Thomas  and   Jo.   E.   Jones  for   Moore. 
Attornej'-general  Pickle   for   State. 

Caldwell,  J.  Arthur  Moore  is  under  conviction 
for  unlawfully  selling  and  tippling  intoxicating  liquors 
as  a  beverage,  within  four  miles  of  a  schoolhouse, 
where  school  was  kept,  and  not  within  the  limits  of 
an  incorporated  town.  The  presentment  is  in  good 
form,    and   the   verdict   is   well    supported   by   the   ev- 


APRIL  TERM,   189«.  545 


Moore  v.  State. 


idence.  The  sale  was  of  "hop  tonic"  and  ''home- 
stead cider,-'  so-called,  which  intoxicated  the  pur- 
chaser to  the  extent  of  absolute  drunkenness.  The 
selling  is  admitted,  and  that  the  effect  of  drinking 
the  liquid  sold  was  complete  inebriation  for  a  time 
is  not  to  be  doubted,  from  the  whole  body  of  the 
evidence  adduced  on  the  trial  below.  The  trial 
Judge  set  out,  at  large,  in  his  charge  the  law  un- 
der which  the  presentment  was  found,  it  being  Chap- 
ter 167  of  the  Acts  of  1887,  and  then  instructed 
the  jury  that  said  statute  "was  intended  to,  and 
did,  prohibit  the  sale,  as  a  beverage,  of  wine,  ale, 
and  beer,  and  also  all  other  liquors  which  were 
intoxicating,  whether  called  beer,  wine,  whisky,  ale, 
cider,  hop  tonic,  or  whatever  name  they  may  be 
known  by;  and  that  the  defendant  could  not  law- 
fully sell  hop  tonic  or  cider  within  four  miles  of 
a  schoolhouse,  where  a  school  is  kept,  if  such  hop 
tonic  or  cider  was  intoxicating,  and  would  make 
men  drunk,  and  was  sold  as  a  beverage,  and  not 
in   an   incorporated    town." 

This  is  a  sound  interpretation  of  the  law  appli- 
cable to  the  case  before  the  Court — a  construction 
manifestly  in  accord  with  the  contemplation  of  the 
Legislature. 

The  four-mile  law  had  its  origin  in  Chapter  23, 
Acts  of  1877,  which  prohibited  the  sale  of  "any 
intoxicating  beverage  within  four  miles  of  an  incor- 
porated institution  of  learning  in  this  State,"  and 
not    "within   the   limits   of   any   incorporated   town." 

35—12  p 
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Chapter  167,  Acts  of  1887,  makes  it  unlawful  ^'for 
any  person  to  sell  or  tipple  any  intoxicating  liquors, 
including  wine,  ale,  and  beer,  as  a  beverage,  within 
four  miles  of  any  schoolhouse,  public  or  private, 
where  a  school  is  kept,  whether  the  school  be  then 
in  session  or  not,  in  this  State,"  and  not  "within 
the   limits   of   any   incorporated   town." 

Undoubtedly,  the  principal  object  of  the  latter  Act 
was  to  enlarge  the  scope  and  application  of  the  former 
one,  by  extending  its  wholesome  and  approved  ad- 
vantages to  unincorporated  schools,  as  well  as  to  those 
that  were  incorporated,  and,  further,  by  giving  ad- 
ditional force  and  emphasis,  if  possible,  to  the  pur- 
pose to  exclude  from  sale,  •  as  a  beverage,  within 
the  prohibited  domain,  any  and  all  intoxicating  li<|uids 
or  drinks,  such  exclusion  being  the  means  through 
which   those   advantages   were   to   be   enjoyed. 

The  substitution  of  the  word  "liquors,"  in  the 
latter  law  for  the  word  "beverage"  in  the  former 
law,  is  of  no  consequence.  The  two  words  w^ere  used 
to  express  the  same  idea — to  designate  the  same  things 
— each  meaning  simply  liquids  or  drinks,  as  is  obvious 
from    the   context. 

Intoxication,  or  the  chance  of  it,  was  the  thing 
to  be  ultimately  avoided  and  prevented,  the  same 
in  the  one  case  as  in  the  other,  and  no  notice 
was  taken  of  any  supposed  technical  distinction  be- 
tween an  "intoxicating  beverage"  and  "intoxicating 
liquors."  The  important,  qualifying,  and  controlling 
word,    in    both    Acts,    is    "intoxicating."     All   intoxi- 
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eating    liquids    or    drinks,    of    whatever    name,    kind, 
or    quality,    are   within   the   prohibition   of    each   law, 
and   no   beverage   or   liquor   not   intoxicating  is   within 
the   prohibition   of   either   law. 
AflSrm   with   costs. 
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Harrison  v.   State. 

(Jackam.     April    16,    1896.) 

1.  Intoxicating  Liquors.     Wfutt  cmistUutes  wholesale  packages  or 

qtbantUies. 

The  sales  of  intoxicating'  liquors  *'in  wholesale  packages  or 
quantities,"  that  may  be  lawfully  made  by  manufacturers 
under  the  exception  in  their  favor  in  the  four  mile  law,  are 
sales  to  purchasers  of  packages  or  quantities  for  the  purposes 
of  trade,  and  to  be  sold  again,  and  not  sales  to  persons  for  eon- 
sumption. 

Acts  construed:  Acts  1887,  Ch.  167;  Acts  1877,  Ch.  23. 

Cases  cited  and  approved:  State  v.  Tarver,  11  Lea,  658;  Lowen- 
haught  D.  State,  11  Lea,  13;  Webb  v,  Baird,  11  Lea,  667. 

2.  Same.     Saine.    Case  in  judgment. 

A  distiller  violates  the  four  mile  law  who  sells  and  delivers, 
within  four  miles  of  a  schoolhouse,  and  not  within  an  incorpo- 
rated town*  a  barrel  of  whisky  to  a  combination  of  persons 
organized  to  obtain  whisky  for  consumption,  who  met,  with 
their  jugs  and  demijohns,  at  his  distillery  and  made  up  the 
price  of  the  barrel,  and  then  received  it  from  him,  and  paid 
for  it,  and  divided  it  then  and  there  among  themselves,  accord- 
ing to  their  respective  contributions  to  the  purchase — the 
parties  intending  thereby  to  evade  the  four  mile  law. 
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Appeal    from    Circuit    Court    of    Weakley  County. 

W.    H.    SWIGGART,    J. 
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Charles  M.  Ewing  and  Ewing  &  Cakey  for  Har- 
rison. 

Attorney-general  Pickle  for  State. 

Beard^  J.  The  plaintiff  in  error  is  a  distiller  of 
whisky.  He  was  indicted  for  selling  liquor  in  vio- 
lation of  Section  1,  Chapter  167,  of  the  Acts  of 
1887.  After  a  trial  he  was  found  guilty,  and  a 
judgment  was  entered  subjecting  him  to  a  fine  of 
fifty  dollars  and  imprisonment  in  the  county  jail  for 
sixty  days.  From  this  judgment  he  has  appealed, 
and  insists  that  its  effect  is  to  deprive  him  of  the 
protection  of  an  exception  found  in  the  second  sec- 
tion  of  that   Act. 

In  1877  the  Legislature  ^passed  an  Act  entitled: 
"An  Act  to  prohibit  the  sale  of  intoxicating  liquors 
near  institutions  of  learning."  Acts  1877,  Ch.  23. 
By  the  first  section  of  this  Act,  it  was  made  un- 
lawful "to  sell  or  tipple  any  intoxicating  beverage 
within  four  miles  of  any  incorporated  institution  of 
learning,"  and,  by  its  second  section,  there  was  ex- 
cepted from  the  operation  of  the  first  section,  among 
others,  sales  made  "by  manufactories  (?)  of  such  liq- 
uors in  wholesale  packages  or  quantities."  This  Act 
met  with  such  popular  approval  that  the  Legislature, 
in  1887,  passed  the  Act  (Ch.  167,  p.  293)  under 
which  this  indictment  was  found.  This  statute,  by 
its  first  section,  makes  it  a  misdemeanor  for  any 
one  "to  sell  or  tipple  any  liquors,"  etc.,  within 
four    miles    of    any    schoolhouse,    public    or    private, 
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where  a  school  is  kept,  whether  the  school  be  then 
in  session  or  not,  and,  in  its  second  section,  repeats 
the  various  exceptions  in  the  same  words  as  are 
found  in  the  corresponding  section  of  the  Act  of  1877, 

This  latter  Act  (Ch.  23,  Acts  of  1877)  was  the 
subject  of  construction  in  Lowenkcmg/U  v.  State^  11 
Lea,  13;  WM  v.  Balrd^  Ib,^  667,  and  in  State  v. 
Tarvei'^  Ib.y  658.  In  this  last  case  this  Court,  re- 
affirming its  definition  of  a  dealer  by  wholesale  un- 
der that  Act,  as  announced  in  Lawenliaught  v.  State^ 
supra^'  said:  '*The  distinction  between  a  wholesale 
and  retail  dealer  did  not  depend  on  the  quantity 
sold  by  either,  but  that  sales  to  purchasers  of  pack- 
ages or  quantities  for  the  purposes  of  trade  or  being 
resold,  constituted  a  wholesale  dealer,  and  sales  to 
persons  or  customers  for  purposes  of  consumption 
constituted   a   retail   dealer/^ 

Upon  re-examining  this  question,  we  are  entirely 
satisfied  with  this  rule  for  distinguishing  between  a 
sale  of  liquor  at  wholesale  and  retail,  resting,  as  it 
does,  not  upon  the  quantity  sold  at  the  distillery,  but 
upon  the  purpose  for  which  it  is  sold,  and  we  there- 
fore again  announce  it.  This  being  so,  there  is  no 
room  for  debate  that  the  facts  disclosed  as  to  the  sale 
involved  in  this  case  deprived  plaintiff  of  the  protec- 
tion of  the  second  section  of  this  Act.  These  facts 
are  as  follows:  A  number  of  his  neighbors  assembled 
at  the  distillery  of  plaintiff  in  error  for  the  purpose 
of  obtaining  whisky,  to  be  taken  by  them  to  their 
respective    homes     for     consumption.        Each    brought 
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with  him  his  own  jug  or  demijohn,  to  receive 
the  quantity  of  liquor  he  wished.  It  was  un- 
derstood by  all  parties  that,  as  the  distillery 
was  within  four  miles  of  a  schoolhouse,  separate 
sales  could  not  be  made  by  these  parties.  To 
accomplish  the  sale  and  yet  avoid,  as  it  was  as- 
sumed might  be  done,  the  penalty  of  the  statute, 
one  of  their  number  took  it  upon  himself  to  organ- 
ize a  **club"  of  the  persons  present,  each  of  them 
contributing  to  a  common  fund  a  sum  of  money 
sufficient  to  pay  for  the  quantity  of  whisky  he 
might  wish.  Some  of  the  parties  paid  in  one  dol- 
lar each,  which  payment  entitled  each  of  said  con- 
tributors to  one-half  of  a  gallon,  and  others  paid  in 
larger  amounts,  entitling  them  to  larger  quantities 
of  the  liquor  in  the  final  distribution.  When  a  suf- 
ficient amount  of  money  had  been  placed  in  the 
hands  of  the  treasurer  or  organizer  of  the  club,  he 
paid  it  to  plaintiflP  in  error,  who  thereupon  deliv- 
ered to  this  party  a  barrel  of  whisky,  which  was 
immediately  opened  by  him  in  front  of  the  residence 
of  plaintiff  in  error,  and  its  contents  were  divided 
or  distributed  among  the  members  of  the  club  in 
proportion   to  the   various   sums   so   contributed. 

It  is  very  evident  that  this  was  a  shallow  device, 
resorted  to  by  his  neighbors  with  the  knowledge  and 
active  co-operation  of  plaintiff  in  error,  to  evade  the 
penalty  for  a  violation  of  this  wise  and  beneficent 
statute,  and  to  countenance  such  a  device  would  go 
very   far   toward   destroying   its   efficiency. 

The    judgment   of   the   trial   Court   is   affirmed. 
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Railroad  v.  House. 

(Jacbion.      April    18,    1896.) 

1.  Railboads.     Observance  of  statutory  precautions  vyUhin  station 

grounds. 

Railroad  companies  must  observe  the  statutory  requirements  for 
prevention  of  accidents  in  the  running  of  trains  over  tracks 
within  station  grounds.     (Post,  pp.  553-^56,  558.) 

«)ode  construed:  ??  1298-1300  (M.  &  V.);  {?  116»-1169  (T.  &  S.). 

Cases  cited  and  distinguished:  Patton  v.  Railroad,  89  Tenn.,  370; 
Railroad  v.  Scales,  2  Lea,  688;  Railroad  t;.  Swaney,  5  Lea,  119; 
Railroad  v.  Scott,  87  Tenn.,  494;  Railroad  v.  Foster,  88  Tenn., 
680;  Railroad  v.  Pugh,  95  Tenn.,  419;  Cox  v.  Railroad,  2  Leg. 
Rep.,  168. 

2.  Same.     Fencing  Act  does  not  apply,  wlien. 

The  railroad  fencing  statute  does  not  apply  to  depots  and  sta- 
tions, or  to  grounds  immediately  around  them;  or  to  the  cross- 
ings of  public  highways,  or  to  portions  of  track  that  lie  within 
towns  or  cities,  and  are  intersected  by  public  streets.  (Post, 
pp.  557,  558.) 

Act  construed:  Acts  1891,  Ch.  101. 

Cases  cited  and  approved:  Railroads  v.  Crider,  91  Tenn.,  507;  Rail- 
road V.  Russell,  92  Tenn.,  Ill;  Railroad  v.  Stonecipher,  95  Tenn., 
311;  Railroad  v.  Hughes,  94  Tenn.,  450. 

3.  Charge  op  Court.    Presumed  correct,  when. 

This  Court  presumes  that  the  charge  of  the  Court  was  correct 
and  sufficient,  where  it  has  been  omitted  from  the  record,  and 
there  is  a  recital  that  it  was  *' unexceptionable  within  itself." 
(Post,  pp.  555,  556.) 

Cases  cited  and  approved:  Railroad  v.  Foster,  88  Tenn.,  671; 
Insurance  Co.  v.  Sturges,  12  Heis.,  339;  Lane  v.  Keith,  2  Bax., 
189. 

4.  Verdict.     Not  set  aslAle,  when. 

To  induce  this  Court  to  set  aside  the  verdict  of  a  jury  upon  the 
facts  alone,  the  complaining  party  must  take  as  true  the 
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strongest  legitimate  view  of  the  evidence  against  him,  and 
show  that  it  affords  no  support  for  the  finding  of  the  jury. 
{Post,  pp.  556,  557.) 

Kirkpatrick  v.  Jenkins,  ante,  p.  85;  Citizens'  Rapid  Transit  Co, 
V,  Seigrist,  ante,  p.  119. 


FROM     GIBSON. 


Appeal  from  Circuit  Court  of  Gibson  County, 
Hon.   Jno.    R.    Bond,    J. 

R.  p.  Raines  and  McCorry  &  Bond  for  Railroad. 

W.    S.    Coulter  for   House. 

Caldwell,  J.  J.  A.  House,  as  plaintiff  in  this 
action,  obtained  a  verdict  and  judgment  against  the 
Mobile  &  Ohio  Railroad  Co.  for  fiftv  dollars,  the 
value  of  a  graded  Jersey  cow  killed  by  one  of  its 
trains.       The   defendant   has   appealed   in   error. 

The  animal  in  question  was  stricken  and  killed, 
while  upon  the  main  track  of  the  company's  road, 
in  the  station  grounds,  and  only  a  few  feet  from 
the  depot  building,  in  Dyer,  Tenn.,  by  a  through 
freight  train,  moving  at  a  high  rate  of  speed,  with 
no  purpose  or  intention  of  stopping  at  the  station, 
and  without  the  observance  of  any  of  the  require- 
ments of  Subsec.  4  of  Sec.  1298  of  the  (M.  &  V.) 
Code. 
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The  instruction  of  the  trial  Judge  to  the  jury 
does  not  appear  in  the  record.  In  lieu  thereof,  and 
in  relation  thereto,  the  bill  of  exceptions  contains 
this  statement,  namely:  *'The  charge  of  the  Court 
was  under  the  precautionary  statutes  only,  relating 
to  the  prevention  of  accidents  on  railroads,  and  was 
unexceptionable  within  itself,  but  the  defendant  in- 
sists  that   the   statutes   do   not   apply   in   this   case." 

Obviously  the  *' statutes"  referred  to  are  the  fol- 
lowing: '*  Every  railroad  company  shall  keep  the  en- 
gineer, fireman,  or  some  other  person  upon  the 
locomotive  always  upon  the  lookout  ahead,  and  when 
any  person,  animal,  or  other  obstruction,  appears 
upon  the  road,  the  alarm  whistle  shall  be  sounded, 
the  brakes  put  down,  and  every  possible  means 
employed  to  stop  the  train  and  prevent  an  accident." 
Code  (M.  &  v.),  §1298,  Subsec.  4.  '^ Every  rail- 
road company  that  fails  to  observe  these  precautions, 
or  cause  them  to  be  observed  by  its  agents  and 
servants,  shall  be  responsible  for  all  damages  to  per- 
sons or  property,  occasioned  by,  or  resulting  from, 
any  accident  or  collision  that  may  occur."  Code 
(M.  &  v.),  §1299.  **No  railroad  company  that  ob- 
serves, or  causes  to  be  observed,  these  precautions, 
shall  be  responsible  for  any  damages  done  to  per- 
son or  property  on  its  road.  The  proof  that  it 
has  observed  said  precautions  shall  be  upon  the  com- 
pany."     Code   (M.    &   v.),    §1300. 

Should  these  provisions  have  been  given  in  charge 
to   the   jury   in    this   case?      Are  the   precautions   pre- 
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scribed  in  the  subsection  first  quoted  applicable  to 
a  through  train,  running  upon  the  main  track,  in 
and  through  the  company's  station  or  depot  grounds? 

Though  the  language  is  very  broad  and  general, 
those  precautions  have  been  adjudged,  several  times, 
to  be  inapplicable  in  certain  peculiar  and  adverse 
conditions.  They  have  been  held  not  to  apply  to 
the  rear  portion  of  a  train  broken  in  two  by  acci- 
dent {Potion  V.  Mail/way  Co,^  89  Tenn.,  370);  nor 
to  cases  where  the  obstructing  objects  appeared  upon 
the  road  so  suddenly  and  so  near  the  locomotive  as 
to  render  their  observance  impossible  {Railroad  Co. 
V.  Scales^  2  Lea,  688;  Railroad  Co.  v.  Swaney^  5 
Lea,  119;  Railroad  Co.  v.  Scott^  87  Tenn.,  494; 
Railway  Companies  v.  Foster^  88  Tenn.,  680);  nor 
to  a  train  or  part  of  a  train  while  engaged  in 
switching  operations  in  the  yard  and  station  or  de- 
pot grounds  of  the  railway  company  {Rail/road  Co. 
V.  Pii^hy  95  Tenn.,  419;  Cox  v.  Railroad  Co.y  2 
Leg.  R.,  168).  These  three  exceptions  arise  by  con- 
struction and  without  reference  to  subsequent  legisla- 
tion  on   the   same   subject. 

It  must  be  assumed  that  the  jury  in  the  present 
case  were  properly  instructed  in  relation  to  such  ex- 
ceptions, so  far  as  appropriate  to  the  facts  disclosed 
in  testimony.  This  assumption  is  made,  first,  be- 
cause the  bill  of  exceptions,  as  has  been  seen,  re- 
cites that  the  charge  given  was  upon  the  statutes 
in  question,  and  was  *' unexceptionable  within  itself;" 
and,   secondly,    because   this   Court,   in   the   absence   of 
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the  charge,  will  presume  that  it  was  all  that  it 
should  have  been  under  the  law.  Raihoay  Compa- 
nies V.  Foster  J  88  Tenn.,  671;  Insurance  Co,  v. 
Sturges^  12  Heis. ,  339;  Lane  v.  Keith^  2  Bax., 
189. 

The  defendant,  though  failing  to  observe  any  of 
those  precautions,  did  not  bring  itself  within  any 
one  of  the  exceptions  mentioned.  There  was  no  in- 
sistance  on  its  part  that  the  cow  was  killed  by  the 
detached  portion  of  a  train  broken  in  two,  nor  by 
the  movement  of  a  train  or  part  of  a  train  while 
engaged  in  switching  operations.  The  accident  oc- 
curred in  the  station  grounds  of  the  company,  but 
the  collision  was  with  a  through  train,  upon  the 
main  track,  in  rapid  motion,  and  not  with  a  switch- 
ing  train   or   part   thereof. 

The  real  contention  of  the  defendant,  in  the  court 
below,  was  that  the  cow  api)eared  upon  the  track 
so  suddenly  and  so  near  the  locomotive  that  the 
statutory  precautions  could  not  possibly  have  been 
observed.  The  engineer  and  other  witnesses  for  the 
defendant  testified,  in  substance,  that  such  was  the 
fact,  but  witnesses  for  the  plaintiff  denied  that  such 
was  the  fact,  and  testified  that  the  contrary  was  true. 
It  was  the  peculiar  province  of  the  jury  to  pass 
upon  the  weight  and  credibility  of  the  evidence,  and 
their  finding  in  such  a  case  is  conclusive,  on  appeal. 
No  rule  of  practice  is  better  settled  than  that  the 
verdict  of  a  jury,  in  a  civil  case,  will  not  be  dis- 
turbed   in    this    Court    if    there    is    any   evidence    to 
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sustain  it.  Elrkpatriclc  v.  Jenkins^  96  Tenn.,  —  (S. 
C,    33   S.    W.    R.,    819). 

In  order  to  impeach  such  a  verdict  successfully, 
on  the  ground  that  there  is  no  evidence  to  sustain 
it,  the  complaining  party  must  take  as  true  the 
strongest  legitimate  view  of  the  testimony  against 
him,  and  show  that  it  affords  no  support  for  the 
finding  of  the  jury.  Citizens^  Raj>!d  Transit  Co. 
V.    Seigrist,  96   Tenn.,  —  (S.   C,   33  S.   W.   R.,   921). 

The  statutes  referred  to  were  greatly  modified,  and 
in  a  large  measure  superseded,  by  Chapter  101  of 
the  Acts  of  1891,  which  relates  to  the  fencing  of 
railroads.  Raiiroadn  v.  Crider^  91  Tenn.,  507;  Rail- 
road V.    Russdl^    92    Tenn.,    111. 

To  such  parts  of  railway  lines  as  are  contem- 
plated and  embraced  in  the  provisions  of  that  en- 
actment, those  statutes  are  no  longer  applicable,  so 
far  as  injuries  to  live  stock  are  concerned,  and  the 
observance  or  nonobservance  of  the  precautions  set 
out  in  the  fourth  Subsection  of  §  1298  of  the  Code 
(M.  &  V.)  has  no  bearing  upon  the  question  of  a 
railroad  company's  liability  for  injuries  done  to  live 
stock  by  moving  trains  on  such  parts  of  its  road. 
Railroad  v.  Russell^  92  Tenn.,  108;  Railroad  v. 
Stoneci.pherj    95   Tenn.,    311. 

The  provisions  of  the  fencing  Act  (Acts  of  1891, 
Ch.  101),  however,  do  not  relate  to  depots  and 
stations  or  to  grounds  immediately  surrounding  them; 
to  the  crossings  of  public  highways,  or  to  portions 
of    the   track   that   traverse    towns    or    cities   and   are 
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intersected  by  public  streets.  Railroad  v.  Hugloes^ 
94  Tenn.,  450;  EaUroad  v.  Stoiwcijyher^  95  Tenn., 
316.  Consequently  they  were  not  applicable  in  this 
case.  The  Court  below  so  instructed  the  jury,  at 
the   request   of    the    railroad    company. 

It  follows,  from  what  has  been  said,  that  the 
present  case  does  not  fall  within  any  of  the  excep- 
tions hitherto  established,  either  by  construction  or 
by  subsequent  legislation,  and  that  liability  on  the 
part  of  the  defendant  is,  therefore,  inevitable,  unless 
another   exception   be   now   established  by  construction. 

It  has  not  heretofore  been  held,  and  should  not 
now  be  held,  that  the  precautions  enumerated  in 
Subsection  4  of  §  1298  of  the  Code  (M.  &  V.),  are 
inapplicable  to  a  moving  train,  on  a  regular  trip  and 
not  engaged  in  switching,  though  at  the  time  passing 
through  the  yard  or  station  grounds  of  the  company. 
We  think  they  are  entirely  applicable  to  such  a 
case,  and  that  the  jury  were  properly  so  instructed. 
No  good  reason  for  their  supposed  inapplicability  has 
been  suggested  by  counsel,  and  none  is  conceived  by 
the  Court.  Such  a  train,  at  such  a  place,  and  un- 
der such  conditions,  is  as  dangerous  as  elsewhere, 
and  its  observance  of  those  precautions  is  as  easy 
there   as   at   any  other   place. 

Affirm,    with   costs. 
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Railroad  v.  Brown. 

{Jackmn.       April    23,    1896.) 

1.  Demurrer  to  Evidence.     Fatally  defective,  wheii, 

A  demurrer  to  evidence  is  fatally  defective  which  does  not  in- 
corporate the  evidence  demurred  to,  and  admit,  in  unequivocal 
terms,  its  truthfulness  and  all  legitimate  inferences  and  de- 
ductions to  be  drawn  therefrom.     {Postj  pp.  560,  561. ) 

Cases  cited  and  approved:  Summers  «.  Railroad,  aiite,  p.  459; 
Hopkins  t\  Railroad,  ante,  p.  409;  Bedford  v.  Ingram,  5  Hay., 
155;  2  H.  Blackstone's  Rep.,  187;  20  How.,  427;  140  111.,  61;  17 
Fla.,  444;  3  Ala.,  528. 

2.  New  Trial.     Motion  for,  must  he  parsed  upon. 

It  is  error  for  the  Circuit  Judge  to  submit  the  question  of  the 
sufficiency  of  the  evidence  to  support  the  verdict  to  the  de- 
cision of  the  Supreme  Court,  himself  expressly  refraining  from 
expressing  any  opinion  upon  the  matter.     (Post,  pp.  562,  563,) 

Case  cited  and  approved:  Railroad  v.  Lee,  95  Tenn.,  389. 


FROM    MADISON. 


Appeal   in    error   from   Circuit   Court    of    Madison 
County.      Levi   S.    Woods,    J. 

McCoRRY   &    Bond   for   Railroad. 

Haynes   &   Hays  and   E.   L.   Bullock  for  Brown. 
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Caldwell,  J.  Mary  G.  Brown,  the  plaintiff  be- 
low, obtained  verdict  and  judgment  for  $7,500  against 
the  Illinois  Central  Railroad  Co.  for  the  alleged  loss 
and  destruction  of  the  life  of  her  husband,  Alfred 
W.  Brown,  by  and  through  the  willful  neglect  of 
that  company,  its  servants  and  agents,  while  he  was 
engaged  in  its  service  as  car  rej)airer,  near  Bland- 
ville,    in   the   State   of   Kentucky. 

The   railroad   company   has   appealed   in    error. 

The  bill  of  exceptions  recites  that,  after  the  plain- 
tiff had  introduced  her  evidence  and  the  counsel  for 
both  sides  had  addressed  the  jury,  **the  defendant, 
before  the  charge  was  given,  handed  to  the  Court  a 
type -written  request,  demurring  to  the  evidence,  which 
(request)   is   as   follows: 

^^ Exhibit  O — The  defendant  declines  to  introduce 
any  proof,  and  demurs  to  the  proof  introduced  by  the 
plaintiff,  and  moves  the  Court  to  instruct  the  jury 
as  follows:  The  plaintiff  having  introduced  her  proof, 
and  the  defendant  declining  to  introduce  any,  but 
demurs  to  the  plaintiff's  evidence — that  is,  the  de- 
fendant says  that,  if  all  the  plaintiff  proved  be  true, 
it  does  not  sustain  and  support  the  averments  of  her 
declaration,  and,  therefore,  does  not  entitle  her  to 
recover.  This  admits  to  be  true  all  the  plaintiff 
has  proved,  and  leaves  no  controverted  fact  to  be 
passed  on  by  you,  and  the  Court  being  of  the  opin- 
ion that  if  all  the  testimony  be  true,  and  the  Court 
assumes  it  to  be  true  in  every  particular,  that  it 
would   not   entitle    the    plaintiff    to    recover,     the    de- 
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marrer  to  the  evidence  is  sustained,  and  you  are  in- 
structed  to   return   a   verdict  for   the   defendant." 

The  trial  Judge  declined  to  entertain  the  intended 
demurrer  to  the  evidence,  and  delivered  a  regular 
charge,  wheriein  he  instructed  the  jury  to  decide  for 
themselves,  from  the  proof  before  them,  whether  or 
not  the  plaintiff's  husband  came  to  his  death  by  and 
through  the  willful  neglect  of  the  defendant,  its 
aorents   or   servants. 

It  is  perfectly  clear  that  no  error  was  committed 
in  refusing  to  entertain  defendant's  intended  demur- 
rer to  the  evidence.  The  paper  presented  as  such, 
was  not  entitled  to  be  regarded,  in  any  true  sense, 
as  a  demurrer  to  the  evidence ;  for,  to  say  nothing 
of  other  obvious  imperfections,  it  was  fatally  de- 
fective in  that  it  did  not  embody  the  evidence  in- 
troduced by  the  plaintiff,  and  to  which  the  demur- 
rer  was   directed. 

A  demurrer  to  evidence  should  be  reduced  to 
writing,  should  incorporate  the  evidence  demurred 
to,  and  should,  in  unequivocal  terms,  admit  the  en- 
.  tire  truthfulness  of  that  evidence  with  all  legitimate 
inferences  and  deductions  to  be  drawn  therefrom. 
Sunimei'S  v.  Railroad  Co,y  ante^  p.  459;  Uopkhis 
V.  Railroad^  ante^  p.  409;  Bedford  v.  Ingram^  6 
Hay.,  155;  2  Tidd's  Prac,  *865-6;  1  Starkie's  Evi., 
*434-5;  4  Chitty's  Gen.  Prac,  16;  2  Elliott's  Gen. 
Prac,  §§856,  858,  863;  5  Am.  &  Eng.  Enc  L., 
663;  Gibson  v.  Iluntei^  2  Henry  Blackstone's  Rep., 
187;    Suydam    v.     Williamson^    20    How.,     427;    Rail- 
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waf/   V.     We/!e,    140   111.,    61;    IHnate   v.    Siinpson^    17 
Fla.,    444;    Sawyer   v.    Pitts,    3    Ala.,    528. 

The  defendant  moved  for  a  new  trial,  and  in  its 
motion  assigned  five  alleged  errors,  one  of  them 
l)eing  that  the  verdict  was  not  sustained  by  the  evi- 
dence.  In  disposing  of  that  motion,  the  trial  Judge 
referred  to  the  fact  that  he  had,  after  mature  delibera- 
tion, submitted  the  case  to  the  jury  upon  the  facts, 
instead  of  deciding  it  himself,  and,  continuing,  said 
further:  ''So  I  carefully  refrained  from  expressing 
to  the  jury  any  opinion  as  to  whether  or  not  these 
facts  did  or  did  not  make  out  a  case  of  willful 
neglect,  and  I  do  not  intend  to  express  any  opinion 
on  the  subject  now,  but  will  leave  it  to  the  Supreme 
Court,  where  I  suppose  the  case  will  be  taken.  . 
I  want  the  Supreme  Court  to  pass  on  the  question 
of  practice  raised  in  this  clear-cut  manner,  leaving 
that  Court  free,  so  far  as  any  judicial  act  of  mine 
is  concerned,  to  decide  whether  the  facts  in  this 
case  do  or  do  not  make  out  a  case  of  willful  neg- 
lect under  this  (Kentucky)  statute.  Therefore  I  will 
not  disturb  the  verdict."  In  the  action  thus  shown, 
the  trial  Judge  misconceived  his  proper  function,  at 
that  particular  stage  of  the  case,  and,  laboring  under 
that  misconception,  fell  into  grave  error.  Though  he 
may  have  refused,  rightfully,  in  the  first  instance 
and  before  verdict  rendered,  to  express  his  opinion  on 
the  facts  of  the  case  to  the  jury,  the  situation  had 
been  changed  when  the  motion  for  a  new  trial  was 
made    and    he    came    to    dispose    of   the   same. 


1 
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In  the  latter  stage  of  the  case,  it  was  incumbent 
on  him,  and  on  him  alone,  to  maturely  consider  and 
decide  all  material  questions  properly  arising  on  that 
motion.  In  discharging  that  exclusive  and  indispen- 
sable duty,  he  must,  unavoidably,  determine  for  him- 
self, after  giving  all  due  weight  to  the  verdict  of  the 
jury,  whether  or  not  J:he  evidence  introduced  was 
sufficient   to   sustain    that   verdict. 

That  was  one  of  the  questions  presented  in  the 
motion  for  a  new  trial,  and  he  had  no  power  to 
pretermit  it,  and  'Meave  it"'  to  this  Court  for  de- 
cision, 'and,  having  been  pretermitted  by  him,  this 
Court   is   without   jurisdiction    to   decide   it. 

To  use  the  apposite  language  of  a  very  recent 
case:  *'It  was  his  duty  either  to  approve  or  disap- 
prove the  verdict,  and  then,  in  due  course  of  pro- 
ceeding, let  the  aggrieved  party  bring  the  case  into 
this  Court,  if  desired.  It  was  his  province,  and  his 
alone,  to  decide,  in  the  first  instance,  whether  or  not 
judgment  should  be  pronounced  upon  the  verdict  ren- 
dered by  the  jury.  This  Court  cannot  decide  the 
question  originally;  it  has  no  original  jurisdiction. 
It  cannot  'pass  upon  the  evidence  in  the  case'  be- 
fore the  verdict  of  the  jury  has  received  the  ap- 
proval or  disapproval  of  the  trial  Judge.  The  lan- 
guage of  the  entry,  above  quoted,  does  not  show 
either  approval  or  disapproval.  It  does,  not  indicate 
whether  the  trial  Judge  thought  the  verdict  was  right 
or  wrong  on  the  evidence."  Railroad  v.  Lee^  95 
Tenn.,    389,    390. 

Reverse   and   remand. 
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Rutherford  v.  Swink. 

(Jachon.       April    27,    1896.) 

1.  Municipal  Corporations,     RepaU  of  ordinance, 

A  municipal  corporation  abandons  its  suit  by  repealing  the 
ordinance  for  violation  of  which  the  suit  was  brought.  {Post, 
pp.  565-^568.) 

2.  Same.     S(ime. 

The  suit  of  a  municipal  corporation  abandoned  by  repeal  of  the 
ordinance  for  violation  of  which  it  was  brought,  is  not  resus- 
citated by  the  repeal  of  the  repealing  ordinance.  (Post,  pp. 
568,  569.) 

Case  cited:  15  N.  Y.  Com.  Law  Rep.  763. 

3.  Same.     Ordinances  are  not  statutes. 

Municipal  ordinances  are  not  statutes  within  {  47,  (M.  <&  V.)  Code, 
providing  that  the  repeal  of  a  statute  shall  **not  affect  any 
right  accrued,  any  duty  imposed,  any  penalty  incurred,  nor 
any  proceeding  commenced  '^  under  the  statute  repealed.  {P(tstj 
pp.  566-568.) 

Code  construed:  {  47  (M.  &  V.);  J  49  (T.  &  S.). 


FROM    GIBSON. 


Appeal    in    error    from    Circuit    Court    of    Gibson 
County.      Jno.    R.    Bond,    J. 

Deason   &   Rankin   for  Town   of   Rutherford. 

Hill   &  Jones  for   Swink. 
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John  T.  Allen,  Sp.  J.  This  suit  was  commenced 
before  the  Mayor  of  the  town  of  Rutherford,  in 
Gibson  County,  Tenn.,  to  recover  of  defendant,  G.  N. 
Swink,  a  penalty  for  violating  a  municipal  ordinance  of 
said  town,  hy  being  drunk  and  using  profane  language 
on  and  along  the  streets  of  said  town,  in  April  or 
May,  1889.  The  warrant  was  sued  out  June  21, 
1889,  against  defendant  for  said  offense,  and  the 
Mayor  of  said  town  fined  defendant  the  sum  of  two 
dollars,  and  rendered  judgment  against  him  for  said 
fine  and  the  cost  of  said  suit,  and  the  defendant  v 
appealed  from  said  judgment  to  the  Circuit  Court  of 
said  county,  where  said  suit  has  l)een  pending  ever 
since,  until  January  term  1896,  when  said  case  was 
finally  tried,  and  resulted  in  verdict  and  judgment 
for  defendant,  and  plaintiff  appealed  in  error  to  this 
Court. 

There  were  several  mistrials  of  the  case  in  the 
Circuit  Court,  and  the  cost  of  this  litigation,  over 
the  $2  fine,  now  amounts  to  about  $725.  At  the 
time  said  offense  was  committed,  and  this  suit  was 
commenced,  the  town  of  Rutherford  was  a  regularly 
incorporated  town,  and  it  was  governed  by  a  Board 
of  Mayor  and  Aldermen,  who  had  passed  and  put 
into  operation  certain  ordinances  and  by-laws  for  the 
government  of  said  town.  There  was  an  ordinance 
prohibiting  drunkenness  and  disorderly  conduct  on  the 
streets   of   said   town. 

On  August  9,  1892,  while  this  suit  was  pending 
in   the   Circuit   Court,    the   Mayor   and   Aldermen   met 
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and   passed    an   ordinance    repealing    all    former   ordi- 
nances  of   said   town. 

'  This  suit  came  on  for  trial  again  at  the  October 
term,  1895,  of  said  Court,  and  after  the  trial  had 
been  commenced,  said  Board  of  Mayor  and  Alder- 
men met  and  passed  an  ordinance,  on  October  8, 
1895,  repealing  the  said  repealing  ordinance  passed 
August  9,  1892.  At  that  term  there  was  another 
mistrial,   as   the  jury   failed   to   agree. 

On  the  trial  at  the  January  term,  1896,  of  said 
Circuit  Court,  the  Judge  charged  the  jury  that  the 
ordinance  passed  August  9,  1892,  repealed  all  the 
ordinances  in  force  in  said  town  at  that  time,  and 
that  operated  as  a  pardon  to  defendant  of  said  offense, 
and  that  said  repealing  ordinance  ended  plaintiff^  s 
right  to  maintain  this  suit;  and  that  the  ordinance 
passed  October  8,  1895,  which  repealed  the  repeal- 
ing ordinance  of  August  9,  1892,  did  not  revive  and 
bring  back  into   force   and   effect  the   ordinance  under 

which   this   suit   was   instituted. 

« 
It   is   insisted  tl^at   this   charge   was   erroneous,  and 

that   the   repeals   of   municipal   ordinances   come   under 

§  47,  M.  &  V.  Code,  which   reads   as   follows,  to  wit: 

^*The   repeal   of   a   statute   does   not    affect    any  right 

accrued,  any  duty  imposed,  any  penalty  incurred,  nor 

any   proceeding    commenced,    under   and    by   virtue   of 

the   statute   repealed. ' ' 

At   common   law  the  repeal  of   a   statute  ended  all 

rights   that   were    given    by   it,    and    it   operated   as   a 

pardon   of    all   offenses   under    it,    and   superseded    the 
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jurisdiction  of  the  court  in  any  suit  pending,  to  en- 
force a  penalty  under  such  repealed  statute.  This 
<^mmon  law  rule  was  in  force  in  this  State,  and 
applied  to  repeals  of  statutes  and  municipal  ordi- 
nances alike,  until  the  Legislature  passed  said  Act, 
which  was  carried  into  the  Code,  which  operated  to 
abolish  the  common  law  principle,  in  so  far  as  the 
same  applied  to  the  repeal  of  the  statute  laws  of 
the  State.  It  is  insisted  by  appellant  that  a  munici- 
pal ordinance  is  a  statute,  and  that  the  Legislature 
intended  that  §  47  of  the  Code  should  apply  to  the 
repeal  of  municipal  ordinances  the  same  as  to  the 
repeal  of  the  State  statutes.  An  ordinance  is  defined 
to  be  '*a  rule  or  regulation  adopted  by  a  municipal 
corporation."  Anderson's  Dictionary  of  Law,  p. 
738. 

'*The  terms  'by-laws,'  *  ordinances,'  and  'mimici- 
pal  regulations'"  have  substantially  the  same  mean- 
ing, and  are  defined  to  be  ' '  the  laws  of  the  corpo- 
rate district,  made  by  the  authorized  body,  in  dis- 
tinction from  the  general  law  of  the  State."  They 
are  local  regulations  for  the  government  of  the  in- 
habitants of  the  particular  place.  State  v.  Zee,  29 
Minn.,    451-453,    and    cases   cited. 

In  the  case  of  Baldwin  v.  FhtladeJphla,  99  Penn., 
170,  the  Court  say  that  an  ordinance  of  the  coun- 
cils of  a  municipality,  though  binding  upon  the  com- 
munity affected  by  it,  is  not  a  * '  law ' '  in  the  legal 
sense;  it  is  not  prescribed  by  the  supreme  power 
of   the   State,    from    which   alone   a   law   can   emanate. 
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and  it  is  not  of  general  authority  throughout  the 
commonwealth. 

''The  ordinances  of  a  city  are  to  its  charter  as 
the  statutes  of  a  State  are  to  the  Constitution." 
Anderson's   Dictionary   of   Law,    738. 

A  statute  is  defined  to  be  ''the  written  will  of 
the  Legislature,  expressed  in  the  fonn  necessary  to 
constitute  it  part  of  the  law;  an  act  of  legislation; 
an   enactment;    a   written   law." 

It  is  manifest  that  a  municipal  ordinance  is  not 
a  statute  in  the  sense  in  which  the  word  "statute" 
is  used  in  said  §47  of  the  (M.  &  V.)  Code;  that  it 
was  only  intended  to  apply  to  the  statutes  of  the 
State,  and  that  the  common  law  rule  still  applies  in 
this  State  to  the  repeal  of  municipal  ordinances  the 
same  as  it  did  before  §  47  of  the  Code  became  the 
law. 

The  appellant  insists  that,  even  if  §  47  of  the 
Code  should  be  held  not  to  apply  to  municipal  ordi- 
nances, that  the  ordinance  passed  October  8,  1895, 
repealing  the  repealing  ordinance  passed  August  9, 
1892,  had  the  effect  to  revive  the  old  ordinance  that 
had    been   repealed. 

The  able  counsel  of  appellant  has  argued  this 
proposition  most  ingeniously,  but  he  has  failed  to 
cite  any  authority  to  sustain  his  position.  The  only 
case  referred  to  is  the  case  of  Gale  v.  Tlead^  15 
N.  Y.  Com.  Law  Rep.,  p.  762.  In  that  case  the 
Court  say  that  if  the  repeal  of  a  repealing  statute 
revives   the   former    law,    that    the    revival   could    not 


APRIL  TERM,   1896.  569 


Rutherford  i\  Swink. 


operate  to  resuscitate  the  proceedings  had  under  the 
repealed  law,  and  that  the  last  Act  repealing  the 
Act  that  repealed  the  former  law  could  not  have 
any  retroactive  effect,  and  that  proceedings  de  novo 
should  have  been  instituted  after  the  last  repealing 
Act. 

From  the  history  of  this  case  there  can  hardly  be 
any  doubt  but  what  the  Mayor  and  Aldermen,  on 
October  8,  1896,  repealed  the  ordinance  of  August  9, 
1892,  believing  that  it  would  have  the  effect  to  re- 
vive the  repealed  ordinance,  under  which  defendant 
was    being   tried,    and   that   they    would   hold  the   case 

I 

good  against  defendant,  even  if  it  should  be  held 
that  the  repeal  of  the  ordinances  came  under  the  com- 
mon law  rule  and  pardoned  the  defendant.  With- 
out holding  whether  the  ordinance  passed  October  8, 
1895,  revived  the  repealed  ordinance  or  not,  and 
taking  the  most  favorable  view  of  that  proposition, 
it  is  obvious  that  if  the  ordinance  was  revived  by 
the  ordinance  of  October  8,  1895,  it  would  only  be 
brought  back  into  effect  from  that  date,  and  it  could 
not  have  the  retroactive  effect  to  resuscitate  the  pro- 
ceedings against  defendant,  and,  in  any  view  of  the 
case,  the  offense  of  which  defendant  had  been  par- 
doned could  not  be  brought  back  to  life  and  held 
against   him. 

The  Court  is  of  the  opinion  that  there  is  no  error 
in  the  charge  complained  of,  and  the  judgment  be- 
low   will   be   affirmed. 
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Hurt  v,  Fisher. 

{Ja<:ks(m.     April    30,    1896.) 

Action.     By  distributees  maintainaJble  without  adminUtraUon. 

Where  there  are  no  debts  the  distributees  can,  without  admin- 
istration, maintain  an  action,  either  at  law  or  in  equity,  to 
recover  the  assets  of  an  estate  for  distribution. 

Cases  cited  and  approved:  Christian  v.  Clark,  10  Lea,  638;  Bran- 
don V.  Mason,  1  Lea,  616;  Denning  v.  Todd,  91  Tenn.,  432. 

Cases  cited  and  distinguished:  Trafford  v,  Wilkinson,  3  Tenn. 
Chy.,  451;  Thurman  v.  Shelton,  10  Yer.,  385;  Clark  v.  Clark,  3 
Hay.,  23. 


FROM     MADISON. 


Appeal  from  Chancery  Court  of  Madison  County. 
A.   G.   Hjlwkins,   Ch. 

ToMLiN   &  Rogers  for   Hurt. 

RoBT.  W.  Haynes   and   Hays  &  Biggs  for  Fisher. 

McAlister,  J.  This  lull  was  filed  in  the  Chan- 
cery Court  of  Madison  County,  for  a  settlement  of 
the  estate  of  Mrs.  E.  S.  Martin.  The  intestate  died 
in  1873,  leaving  a  valuable  personal  estate.  W.  A. 
Wood  qualified  as  her  administrator.  The  latter  died 
in    1893,    and   the   defendants,    F.    B.    Fisher   and    W. 
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A.  Ballew,  qualified  as  his  executors.  The  present 
bill  was  filed  by  the  administrator  de  bonis  non  of 
Mrs.  Martin's  estate  and  by  certain  distributees, 
against  the  executors  of  Wood  and  the  sureties  on 
his  administration  bond,  for  a  settlement  and  distri- 
bution. To  this  bill  demurrers  were  filed,  but,  be- 
fore they  were  heard,  one  W.  T.  Jenkins,  who  had 
been  made  a  defendant,  asked  to  be  made  a  party 
complainant,  and  filed  an  amended  and  supplemental 
bill,  on  which  he  alleged  that  his  father,  A.  H. 
Jenkins,  as  distributee  of  Mrs.  Martin,  was  entitled 
to  one-fourth  of  her  estate;  that  his  father  died  in- 
testate in  1874,  leaving  a  widow,  and  that  complain- 
ant and  said  widow,  as  distributees  of  said  A.  H. 
Jenkins,  deceased,  were  each  entitled  to  one-eighth 
of  Mrs.    Martin's   estate. 

The  bill  prayed  for  an  accounting,  distribution,  and 
decree.  A  demurrer  was  interposed  by  defendants 
to  this  amended  and  supplemental  bill,  in  which  sev- 
eral grounds  were  assigned.  One  of  the  assignments 
of  demurrer  was,  that  '^only  the  administrator  of  A. 
H.  Jenkins,  the  father  of  complainant,  can  have  or 
maintain  a  suit  for  the  distributive  share  due  A.  H. 
Jenkins'  estate,  and  no  administrator  of  said  A.  H. 
Jenkins  is  shown  to  have  been  appointed."  The  Chan- 
cellor sustained  this  ground  of  demurrer  and  dis- 
missed the  bill.  Complainant,  W.  T.  Jenkins,  ap- 
pealed. 

The  only  question  presented  for  determination 
upon    the   record   is,    whether    the   distributee   can   re- 
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cover  personal  assets  due  the  intestate  without  the 
intervention  of  an  administrator  of  the  intestate,  it 
aflBrmatively  appearing  that  there  are  no  creditors  of 
the  latter.  The  general  rule  has  been  settled  for 
some  time  in  this  State  that  distributees  cannot  re- 
cover their  distributive  portions  without  an  adminis- 
tration on  the  estate  of  the  intestate.  Chrk  v. 
Clark,  3  Hay.,  23;  Tlmrman  v.  Shdton,  10  Yer., 
385.  This  rule  has  l>een  held  to  apply  alike  to 
suits  at  law  and  in  equity,  as  no  Court,  through 
its  instrumentality,  can  allow  parties  to  recover  prop- 
erty when  they  would  themselves  thereby  become  ex- 
ecutors de  son  tort,  which  implies  a  wrongful  in- 
terference with  the  property  of  the  intestate,  per 
Wright,  Judge,  in  Brmon  v.  Bihb,  2  Cold.,  439. 
The  reason  of  the  rule  is  that  creditors  have  a  prior 
right  to  satisfaction  out  of  these  assets,  and  the  per- 
sonal representative  is  a  trustee  for  them  as  well  as 
for  the  beneficiaries.  Brandmi  v.  Mason,  2  Lea,  628. 
As  said  in  another  case,  the  distributees  of  a  de- 
cedent have  no  right  of  action  as  such  for  the  per- 
sonal estate  of  the  decedent,  the  right  of  action  being 
exclusively  in  the  personal  representative.  The  reason 
is,  the  distributee  has  no  title  to  such  property,  but 
only  to  the  surplus  remaining  after  the  payment  of 
debts  to  be  acquired  through  a  personal  representa- 
tive.      Trafford  v.    WUkuison^  3   Tenn.    Ch.,   451. 

Complainant  seeks  to  remove  this  cause  from  the 
general  rule  by  the  allegation  that  there  are  no 
outstanding    liabilities    against    the    estate    of    A.     H. 
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Jenkins.  This  phase  of  the  question  was  presented  in 
the  case  of  Denning  v.  Todd,  91  Tenn.,  422,  but  its 
decision  was  pretermitted  by  the  Court.  The  question 
reserved  in  that  case  was  thus  formulated,  viz.:  Can 
next  of  kin  of  an  intestate  recover  the  personal  as- 
sets of  his  estate  from  a  party  wrongfully  withholding 
and  wasting  them,  without  the  appointment  of  an 
administrator,  there  being  no  debts  Against  the  estate? 
As  the  judgment  in  that  case  was  rested  upon  an- 
other ground,  it  was  deemed  unnecessary  to  decide 
this  question.  In  the  case  of  Christian  v.  Clarky  10 
Lea,  638,  Judge  Cooper  remarked,  viz.:  ''The  prin- 
cipal reason  of  the  rule  for  requiring  the  assent  of 
a  personal  representative  is  the  protection  of  cred- 
itors, and  the  objection  of  the  want  of  such  a  rep- 
resentative becomes  merely  technical  where  it  is  ob- 
vious there  are  no  creditors."  Citing  Brandon  v. 
Mason,    1    Lea,    616. 

It  affirmatively  appears,  from  the  allegations  of 
the  present  bill,  that  there  are  no  creditors,  and  the 
demurrer,  of  course,  admits  this  allegation  to  be  true. 
There  can  be  no  reason,  in  such  a  case,  for  the 
intervention  of  a  personal  representative,  and  we 
therefore  hold  that  the  suit  may  be  prosecuted  di- 
rectly  by   the   distributee. 

The  decree  of  the  Chancellor  is  reversed,  and  the 
cause   remanded   for   further   proceedings. 
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Warren  v.  Grocery  Co. 

{Jacksm}.     May    6,    1896.) 

JuBY  Trial.     Demayidfor,  irrevocable. 

When  a  party  has,  upon  his  own  demand,  been  g'ranted  a  jury 
trial,  he  cannot,  under  our  statutes,  afterwards  waive  his  de> 
mand  so  as  to  deprive  his  adversary  of  a  jury  trial  without  the 
latter's  consent. 

Acts  construed:  Acts  1875,  Ch.  4;  Acts  1889,  Ch.  220. 

Cases  cited  and  approved:  Coulter  v.  Sewing  Machine  Co.,  3  Lea, 
115;  Garrison  v.  HoUins,  2  Lea,  684. 


FROM     GIBSON. 


Appeal  from  Circuit  Court  of  Gibson  County. 
John   R.   Bond,    J. 

R.  P.  Raines,  W.  S.  Coulter,  and  Hill  & 
Jones  for   Warren. 

Deason  &  Rankin  and  Walker  &  Biggs  for 
Grocery   Co. 

McAlister,  J.  This  is  a  suit  on  an  account 
commenced  before  a  Justice  of  the  Peace  of  Gibson 
Count3\       On   appeal   to   the   Circuit   Court,  the   cause 
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was  tried  by  the  Circuit  Judge  without  the  inter- 
vention of  a  jury,  and  judgment  pronounced  in  favor 
of  the  Scudder-Gale  Grocery  Co.  against  the  defend- 
ant, Warren,  for  the  amount  of  the  account.  Among 
other  assignments  of  error,  it  is  insisted  the  Circuit 
Judge  erred  in  trying  the  cause  without  the  aid  of 
a  jury.  The  record  shows  that  on  the  first  day  of 
the  January  term,  1895,  to  which  term  the  cause 
had  been  appealed,  the  plaintiff  demanded  a  jury, 
and  thereupon  the  Court  ordered  the  cause  trans- 
ferred to  the  jury  docket.  A  continuance  was  had 
from  time  to  time  until  the  September  term,  1895, 
when  the  cause  was  called  for  trial  upon  the  jury 
docket,  and,  the  defendant's  application  for  a  con- 
tinuance having  been  overruled,  plaintiff's  counsel  an- 
nounced to  the  Court  that  the  jury  heretofore  de- 
manded by  the  plaintiff  would  be  waived,  and,  there- 
upon, over  the  objection  of  defendant,  the  Court 
proceeded  to  try  the  cause  without  the  aid  of  a  jury. 
This  assignment  of  error  is  well  made.  The  Act 
of  1875  provides  that  when  any  civil  suit  is  brought 
in  any  of  the  Courts  of  this  State,  whether  such 
suit  comes  to  such  Court  by  summons,  appeal,  cer- 
tiorari, or  otherwise,  and  which  is  now  triable  by 
jury,  either  party  desiring  a  jury  shall,  in  case  of 
original  suits,  demand  a  jury  in  his  first  pleading 
tendering  an  issue  triable  by  jury.  In  the  case  of 
all  other  suits,  the  demand  for  a  jury  shall  be  made 
within  the  first  three  days  of  the  trial  term,  and  if 
no    such   demand  is  made  as  aforesaid,   the  clerk  shall 
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place  such  cause  on  the  docket  to  be  styled  the 
''nonjury  docket."  It  is  further  provided  by  said 
Act  that  a  failure  to  demand  a  jury  as  aforesaid 
shall  be  deemed  and  held  conclusively  an  agreement 
of  the  parties  to  submit  all  issues  and  questions  of 
fact  to  the  decision  of  the  Judge  without  a  jury, 
and,  if  such  demand  is  made  as  aforesaid,  then  the 
clerk  shall  place  the  cause  wherein  the  demand  is 
made   upon   a   docket   to   be   styled    '*jury   docket." 

Said  Act  further  provides  that  at  any  time  any 
cause  on  either  of  said  dockets  may,  by  consent  of 
both  parties,  be  changed  from  a  jury  cause  to  a 
nonjury  cause  and  v!ce  verna,  and  shall  be  docketed 
according   to   the   change. 

It  was  held  by  this  Court  in  Coultei*  v.  Seioing  Ma- 
chhie  Co,^  3  Lea,  115,  that  in  appeal  cases  a  demand 
for  a  jury  made  after  the  first  trial  term,  comes  too 
late.  The  Legislature,  in  1889,  amended  the  Act  of 
1875  so  as  to  provide  ''that  hereafter  all  suits  now 
pending  in  the  Courts  of  this  State,  or  which  may 
hereafter  be  brought,  either  party  desiring  a  trial  by 
jury,  shall  be  entitled  to  a  jury,  provided  he  call 
for  the  same  on  the  first  day  of  any  term  at  which 
the  suit  stands  for  trial,  and  have  an  entry  made  on 
the  trial  docket  that  he  calls  for  a  jury,  and  un- 
less such  demand  is  made  and  the  entry  thereof  on 
the  trial  docket,  it  shall  be  the  duty  of  the  Court  to 
try  the  cause  without  a  jury." 

"The  Legislature,"  says  Mr.  Elliott,  "may  right- 
fully provide  for  trial  by  the  Court,   in  civil  proceed- 
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mgs,  where  the  parties  agree  to  waive  a  jury,  and 
may,  within  limits,  regulate  the  mode  of  asking  a  jury 
trial.  Where  there  is  a  statute  authorizing  trials  by 
the  Court,  and  a  waiver  of  a  jury,  express  or  im- 
plied, the  Court  may  try  the  case,  and  where  it  does 
so  it  decides  all  questions  of  law  and  fact.  It  is 
competent  for  the  Legislature  to  provide  that,  if  the 
party  does  not  ask  a  jury  in  proper  season,  or  in 
an  appropriate  mode,  he  shall  be  deemed  to  waive  a 
right  to  a  jury  trial.  .  .  .  But  while  the  Legis- 
lature has  a  broad  discretion  in  regulating  the  mode 
of  asking  jury  trials  and  the  like,  it  cannot  unreason- 
ably  hamper  or  impair  the  right  of  trial  by  jury. 

''It  is,  perhaps,  proper  to  say,"  says  the  author, 
'*in  order  to  avoid  misunderstanding,  that  there  is  an 
essential  and  far-reaching  difference  between  a  statute 
regulating  the  mode  of  asking  and  obtaining  a  jury 
trial  and  a  statute  assuming  to  compel  parties  to  sub- 
mit issues  of  fact  to  a  Court  for  trial,  and  so  there 
is  between  a  statute  providing  for  an  agreement  as 
to  the  mode  of  trial,  and  a  statute  making  trial  by 
the  Court  compulsory."  Elliott's  Gen.  Prac,  Vol.  II., 
§950  (citing  Ilal^  v.  Wooldridge^  135  Mass.,  140; 
Mclnery  v.  Denvei\  17  Col.,  302).  The  waiver  may 
be  implied  as  well  as  express  [Petri  v.  Firnt  Na- 
tlrnial  Bank,  84  Texas,  212.)  Elliott's  Gen.  Prac, 
Vol.   IL,    §506. 

Says  Mr.  Thompson  in  his  work  on  Trials,  §  2, 
viz.:  ''It  may  be  premised  that  the  right  of  trial 
by    jury    may    be    waived    in    civil   cases. 

37—12  P 
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This  may  be  done  under  various  constitutions,  stat- 
utes, and  judicial  holdings,  by  not  demanding  a  jury 
(citing  Hancock  v.  Ilosmer,  109  111.,  246),  by  not 
filing  a  notice  under  a  statute  of  a  desire  for  a  jury 
(citing  Baily  v.  Joy^  132  Mass.,  356),  by  failing  to 
advance  the   jury   fee   required  by   statute,"   etc. 

The  Act  of  1875  was  declared  constitutional  by  this 
Court  in  the  case  of  Garrhon  v.  IloUuu^  Burton  db 
Co.y  2  Lea,  684.  It  was  held  that  this  legislation 
only  declares  what  voluntary  acts  of  the  parties  shall 
be  deemed  an  agreement  on  their  part  to  waive  a 
trial  by   jury. 

In  this  case  no  presumption  of  an  agreement 
between  the  parties  to  waive  a  trial  by  jury  can 
legitimately  arise,  for  the  reason  that  plaintiff,  in 
the  mode  prescribed  by  law,  demanded  a  trial  by 
jury.  It  was,  of  course,  not  incumbent  upon  the 
defendant,  in  view  of  the  plaintiff's  demand,  to  make 
a  similar  demand,  for,  upon  the  demand  of  the  plain- 
tiff, the  cause  was. required  by  the  Act  to  be  trans- 
ferred to  the  jury  docket,  and  could  not  be  remanded 
to  the  nonjury  docket  without  '*the  consent  of  both 
parties."  Any  other  construction  of  the  statute  would 
convert  it  into  a  snare,  whereby  the  litigant  might 
easily  be  entrapped  and  deprived  of  his  constitutional 
guaranty  of   trial   by  jury. 

The  jury  in  this  case  had  been  demanded  by 
plaintiff.  The  cause  was  upon  the  jury  docket,  and 
had  been  called  for  trial.  It  was  then  too  late  for 
the    defendant    to    have    demanded    a    jury,    and    the 
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Court,  by  permitting  the  plaintiff  to  waive  the  jury 
over  the  objection  of  defendant,  unwittingly  deprived 
the  defendant  of  the  benefit  of  a  jury  trial.  For 
this  error  the  judgment  is  reversed,  and  the  cause 
remanded   for   a   new   trial. 
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Bbasfield   v.   Brasfield. 

(Jack^ofi.       May   6,    1896.) 

1.  Husband  and  Wife.     Husband  entitled  to  rents  of  wife's  lands 

upon  dissolution  of  inarrUige.  tvhe^u 

The  husband's  rig'ht,  reserved  by  {  3329,  (M.  &  V. )  Cod«,  to  the 
oontinued  possession  and  rents  of  the  wife's  lands  held  as  her 
general  estate,  after  dissolution  of  the  marriage  at  his  suit,  is 
not  impaired  or  affected  by  the  provisions  of  Acts  1879,  Ch.  141, 
exempting*  the  rents  of  the  wife^s  lands  from  seizure  for  the 
husband's  debts.     (Post,  pp.  581-684.) 

Code  construed;  {  3329  (M.  &  V.);  {  2472  (T.  &  S.). 

Acts  construed:  Acts  1879,  Ch.  141. 

Cases  cited:  Coleman  17.  Satterfield,  2  Head,  264;  Taylor  i7.  Taylor, 
12  Lea,  490;  Lucas  v.  Rickerick,  1  Lea,  726. 

2.  Same.     Retits  are  mtt  separate  estate. 

The  provisions  of  Acts  1879,  Ch.  141,  exempting  rents  of  wife's 
lands  from  seizure  for  husband's  debts,  does  not  make  such 
rents  her  separate  estate,  so  as  to  exclude  the  rights  of  the 
husband.     (PosU  pp.  583,  584.) 

Act  construed:  Acts  1879,  Ch.  141. 

Case  cited  and  approved:  Abies  v.  Abies,  86  Tenn.,  333. 

3.  Same.     Wife  liable  for  costs  of  divorce  suit. 

A  married  woman  may  be  adjudged  to  pay  the  costs  of  her  own 
unsuccessful  suit,  and  of  the  husband's  successful  cross  suit, 
for  divorce.     {Post,  pp.  584^  585. ) 

Code  construed:  {  3334  (M.  &  V.);  {  2477  (T.  &  S.). 

Case  cited  and  approved:  Payne  v.  Payne,  ante,  p.  59. 


FROM     WEAKLEY. 


Appeal    from    Circuit    Court   of    Weakley   County. 

W.    H.    SWIGGART,    J. 
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Jones   &   Hall  for   PlaintiflF. 
Charles   M.   Ewinq   for  Defendant. 

McAlister,  J.  Complainant,  Emma  Brasfield,  tiled 
this  bill  in  the  Circuit  Court  of  Weakley  County, 
for  a  divorce  from  her  husband,  Vernon  G.  Bras- 
field, upon  the  ground  of  cruel  and  inhuman  treat- 
ment. The  defendant  answered,  denying  all  the  al- 
legations of  the  original  bill,  and  by  cross  bill  sought 
a  divorce  from  complainant,  his  wife,  upon  the  ground 
of  adultery.  Upon  final  hearing,  the  Court  dismissed 
the  original  bill,  and  decreed  a  divorce  in  favor  of 
the  husband,  giving  him  the  custody  of  his  minor 
daughter,  adjudging  also  that  the  husband  was  en- 
titled  to  the  rents  and  profits,  as  well  as  the  posses- 
sion, of  certain  property — part  of  the  wife's  general 
estate — and  taxing  the  wife  with  the  costs  of  the 
cause.  The  wife,  who  was  the  original  complainant, 
appealed,    and   has   assigned   errors. 

It  is  conceded  by  counsel  that  there  was  no  error 
in  the  decree  of  the  Circuit  Judge  in  dismissing  the 
original  bill,  and  it  is  admitted  that,  the  Court  was 
fully  warranted  in  pronouncing  a  decree  in  favor  of 
the  husband  upon  the  allegations  and  proof  of  his 
cross  bill  in  respect  of  the  adultery  of  the  wife. 
Nor  is  any  exception  taken  to  the  action  of  the 
Court  in  awarding  the  custody  of  the  minor  daugh- 
ter  to   the   father. 

The  first  assignment  of  error  is  that  the  Circuit 
Judge  erred   in    allowing   the   husband    the    rents   and 
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profits  of  thirty  acres  of  land  belonging  to  the  wife, 
because  -  it  is  alleged  that  the  said  Vernon  G.  Bras- 
field,  husband,  had  no  marital  rights  in  his  wife's 
real   estate   under   the   facts   of   this   case. 

The  Circuit  Judge  decreed  the  rents  and  profits  of 
the  land  to  the  husband,  upon  the  ground  that  it 
was  the  wife's  general  estate,  and  that  such  a  decree 
is  expressly  authorized  by  §3329,  (M.  &  V.)  Code, 
which  provides,  viz.:  **  Where  a  marriage  is  dis- 
solved at  the  suit  of  the  husband,  and  the  defendant 
is  the  owner,  in  her  own  right,  of  lands,  his  right 
to  and  interest  therein  to  the  rents  and  profits  shall 
not  be  taken  away  or  impaired  by  the  dissolution, 
but  the  same  shall  remain  to  him  as  though  the 
marriage   had   continued." 

At  common  law  the  husband  was  entitled  to  the 
usufruct,  the  rents  and  profits  of  his  wife's  lands, 
during  the  existence  of  the  marriage  relation,  and, 
upon  birth  of  issue,  to  tenancy  by  the  curtesy  after 
his   wife's   death. 

It  has  several  times  been  held  by  this  Court  that 
this  interest  of  the  husband  in  his  wife's  lands  was 
not  changed  by  the  Act  of  1849-60,  which  only  for- 
bids the  sale  of  her  interest  during  her  life  for  his 
debts,  and  disables  the  husband  from  selling  such  in- 
terest unless  his  wife  joins  in  the  conveyance.  Cole- 
man V.  SaUerfield^  2  Head,  264;  Taylor  v.  Taylor j 
12    Lea;    Luca^   v.    BicJcerlchy    1    Lea,    726. 

In  the  latter  case  this  Court,  in  speaking  of  the 
Act   of   1849-50,    said,   viz.:     ''This,  we   have   several 
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times  held,  was  the  only  effect  of  the  statute,  and 
that  it  did  not  create  a  technical  separate  estate  in 
the  wife.  This  being  so,  it  follows  the  rights  of 
the  husband,  as  to  rents  and  profits,  are  not  affected 
by  the  statute,  and  remain  as  before  its  passage" — 
that,  is  to  say,  as  they  existed  at  common  law.  In 
that  case  the  Court  further  said:  '^We  nee'd  not 
discuss  the  question  of  reduction  of  rents  to  posses- 
sion, as  the  right  to  them  is  not  dependent  on  this, 
but  on  his  right  in  the  land  by  virtue  of  the  rela- 
tion of  husband,  and  the  principle  referred  to  has 
no  application."  In  that  case  the  rents  arising  from  ' 
the  wife's  general  estate  were  subjected  to  payment 
of  the  husband's  debts.  In  1879,  obviously  for  the 
purpose  of  remedying  this  decision,  the  Legislature 
passed  an  Act  exempting  rents  and  profits  of  a  mar- 
ried woman's  property,  whether  separate  or  general 
estate,  from  the  debts  or  contracts  of  her  husband, 
except  by  the  wife's  consent,  obtained  in  writing, 
and  provided  that  this  Act  shall  in  no  manner  in- 
terfere with  the  husband's   tenancy  by  the   curtesy. 

It  is  insisted  by  counsel,  in  argument,  that  this 
Act  has  changed  the  common  law  rule,  and  has  con- 
verted rents  and  profits  of  the  wife's  general  estate 
into  a  separate  estate,  and,  the  husband  having  no  in- 
terest now  in  such  rents  and  profits  by  virtue  of 
the  marital  relation,  the  Circuit  Court  was  in  error 
in   decreeing  such   rents   and  profits   to  the   defendant. 

The  Act  of  1879  was  before  this  Court  for  con- 
struction   in    the    case   of    Abies    v.    Abies,    2    Pickle, 
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3«S3.  In  that  case  the  husband  brought  forcible  entry 
and  detainer  to  dispossess  a  tenant  to  whom  his  wife, 
without  his  consent,  had  leased  a  part  of  her  gen- 
eral estate.  This  Court  held,  that  while  the  Act  of 
1879  protects  the  rents  of  the  wife's  realty  from  the 
husband's  creditors,  still  it  was  not  intended  by^  the 
Legislature  to  interfere  in  any  other  respect  with  the 
husband's  ancient  right  as  governor  of  the  family, 
to  control  his  wife's  lands  so  held  for  the  benefit 
of  the  family."  Proceeding  a  step  further  in  the 
construction  of  this  statute,  we  are  of  opinion  that 
the  Legislature  did  not  intend,  by  exempting  such 
rents  and  profits  from  seizure  for  the  debts  of  the 
husband,  to  thereby  create  a  separate  estate  in  such 
rents   and   profits   in   the   wife. 

The  whole  purpose  of  the  Legislature  was  to  pre- 
vent the  seizure,  by  the  creditors  of  the  husband,  of 
the  usufruct  of  the  wife's  land,  and  thereby  divert- 
ing it  from  the  support  of  the  family.  In  the 
opinion  of  the  Court,  the  husband  is  still  entitled 
to  the  rents  and  profits  of  his  wife's  general  estate, 
and  the  decree  of  the  Court  in  this  case,  preserv- 
ing that  interest,  notwithstanding  the  dissolution  of 
the  bonds  of  matrimony,  was  expressly  authorized 
by   the   statute.       Code   (M.    &   V.),    §3329. 

The  next  assignment  is,  that  the  Court  erred  in 
taxing  the  wife  with  the  costs.  The  argument  is, 
that  defendant  being  a  married  woman,  no  personal 
decree   could    be    rendered   against   her  for   costs.      At 


APRIL  TERM,   1896.  585 


Brasfield  v.  Brasfield. 


the  recent  term  at  Nashville,  this  Court  held,  in  Payne 
V.  Payne,  ante,  59,  that  under  §  3334,  M.  &  V. 
Code,  such  costs  were,  properly  taxed  against  the 
wife. 

Affirmed. 
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McCadden  V.  Slauson. 

{Jaclcsofi.     May    9,    1896.) 

1.  Judgment.     PresumptUya  as  to  grounds  of, 

A  judgment  declaring  void  the  judgment  of  another  State  en- 
tered on  a  note,  will  be  presumed,  in  a  subsequi^nt  action  on 
the  note,  to  have  been  rendered  on  the  ground  that  the  foreig'n 
judgment  contravened  the  law  of  the  foreig'n  State,  in  the 
absence  of  evidence  to  the  contrary,     {Post^  pp.  587-589.) 

2.  Same.     If  void^  iiot  merger  of  cause  of  action. 

A  judgment  which  is  subsequently  declared  void  in  a  litigti.tion 
between  the  parties,  is'  not  a  metger  of  the  cause  of  action  so 
as  to  prevent  a  subsequent  suit  thereon.     {Post,  pp.  589.  590.) 

Cases  cited:  7  N.  11.,  257;  66  Barb.,  333. 

3.  Same.     Conclusive  upon  parties. 

A  judgment  from  which  no  appeal  was  taken,  finding  void  a 
foreign  judgment,  is  conclusive  on  the  parties  on  whatever 
ground  it  was  based.     {Post,  PP^  588,  589.) 

Case  cited:  37  Am.  Dec,  630. 
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Appeal    from    Circuit    Court    of    Shelby    County. 
L.    H.    EsTES,    J. 

W.    G.    Weatherford   for   McCadden. 

Myers  &   Banks   for   Slauson. 
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McAlister,  J.  The  defendant  in  error,  Samuel 
Slauson,  recovered  a  judgment  in  the  Circuit  Court 
of  Shelby  County  against  the  appellant,  McCadden, 
for   the   sum   of   $273.32,    upon   the   following  note: 

*' $2,000  Ottawa,  Ohio,  October  14,   1889. 

'*  Sixty  days  after  date,  we,  or  either  of  us,  prom- 
ise to  pay  to  the  Ottawa  Exchange  Bank  (Samuel 
Slauson)  or  order,  two  thousand  dollars,  value  re- 
ceived, payable  at  said  bank.  If  not  paid  at  matu- 
rity,   to   bear   8   per   cent,    interest. 

'*An(J  we  hereby  authorize  and  empower  any  at- 
torney at  law  of  any  Court  of  record  in  Ohio,  or 
elsewhere  in  the  United  States,  at  any  time  after 
this  obligation  becomes  due,  to  appear  before  any 
Court  of  record  in  said  State  of  Ohio,  or  else- 
where in  the  United  States,  and  waive  the  issuing 
and  service  of  process,  and  confess  a  judgment  against 
us  in  favor  of  above  payees,  or  their  assignees,  ex- 
ecutors, or  administrators,  for  above  sum,  with  in- 
terest due  thereon,  cost  of  suit,  and  attorneys'  fees; 
and,  thereupon,  to  release  all  errors  and  waive  all 
rights   and   benefits   in   our   behalf. 

'<  Witness  our  hands  and  seals,  this  fourteenth  day 
of   October,    A.D.    1889.  No.    1240. 

[Signed]  **  Richards   &   Co.    (seal.) 

^  ^  P.    McCadden.     (seal.  ) ' ' 

From  the  judgment  aforesaid  McCadden  appealed, 
and   has   assigned   errors. 

On    the    trial    below,     McCadden    relied    upon    the 
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plea  of  re.s  adjiidicata,  and  the  further  defense  that 
said  note  had  been  merged  in  a  judgment  recovered 
by  defendant  in  error  against  plaintiff  in  error,  in 
the  State  of  Ohio.  The  defense  thus  interposed  is 
based   upon   the   following   facts: 

In  February,  1890,  Samuel  Slauson,  the  payee  of 
said  note,  brought  suit  in  the  Court  of  Common 
Pleas,  Putnam  (>)mity,  Ohio,  against  Richards  &  Co. 
and  P.  McCadden,  to  recover  the  amount  of  said 
note;  and,  thereafter,  in  pursuance  of  the  cognovit 
contained  in  said  note,  one  Geo.  H.  Knapp,  an  at- 
torney of  said  court,  appeared  on  behalf  of  defend- 
ants, waiving  service  of  process,  and  confessed  judg- 
ment thereon,  which  was  duly  rendered  and  en- 
tered upon  the  minutes  of  said  Court.  Executions 
were  duly  issued  upon  such  judgment,  which  were 
returned  nulla  l>ona.  Thereafter,  in  May,  1892,  the 
said  Slauson  brought  suit  upon  said  Ohio  judgment 
against  McCadden  in  the  Circuit  Court  of  Shelby 
County,  and,  upon  the  hearing,  the  Court  adjudged 
said  Ohio  judgment  void,  and  pronounced  judgment 
in   favor   of   defendant,    McCadden. 

The  record  does  not  recite  the  particular  grounds 
upon  which  said  Ohio  judgment  was  pronounced  void, 
nor  does  the  record  disclose  any  of  the  proceedings 
in  that  case,  excepting  the  judgment  of  the  Court. 
This  Court  will  presume  that,  upon  said  trial,  the 
Ohio  law  was  duly  proved,  and  that  said  Ohio  judg- 
ment was  adjudged  void  because  it  contravened  said 
law,    since   a   domestic   judgment,    if   valid  where   ren- 
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dered,  would  be  valid  everywhere.  The  judgment 
of  the  Circuit  Court  was  not  appealed,  and  is,  of 
course,  conclusive  upon  these  parties  upon  whatever 
ground  it  was  predicated.  Oee^s  Achnr.  v.  William- 
soji^    27   Am.    Dec,    630. 

In  the  case  last  cited  it  was  said:  ^'It  is  well 
established  that  whatever  has  been  once  established 
in  this  Court  between  the  same  parties  in  the  same 
case,  continues  to  be  the  law  of  the  case,  whether 
orthodox  or  not,  so  long  as  the  facts,  of  which  such 
legal  principles  were  predicated,  continue  to  be  the 
facts   of   the   case." 

The  record  further  shows  that,  on  the  eighteenth 
day  of  September,  1892,  the  defendant  in  error, 
Samuel  Slauson,  commenced  this  suit  against  McCad- 
den in  the  Circuit  Court  of  Shelby  County  upon  the 
original  note.  McCadden  pleaded  that  the  judgment 
of  the  Ohio  Court  merged  the  note  in  question,  and 
that  no  suit  can  be  maintained  upon  the  latter  in 
the  Court   of   a   sister   State. 

The  replication  of  plaintiff  is  that  the  prior  judg- 
ment in  the  Circuit  Court  of  Shelby  County,  ad- 
judging said  Ohio  judgmtot  void,  estops  and  pre- 
cludes the  defendant  from  relying  upon  this  defense 
of  merger.  The  general  rule  undoubtedly  is  that  a 
recovery  upon  a  cause  of  action  bars  a  new  suit 
upon  it  for  the  same  reason  that  the  execution  of  a 
note  in  settlement  of  an  account  is  a  defense  to  a 
suit  upon   it — namely,    the    cause    is   merged   into   one 
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of    a    higher   nature.       VanFleet's     Former    Adjudica- 
tion,   Vol.    1.,   pp.    95,    96. 

Says  Mr.  Black  in  his  work  on  Judgments,  Vol. 
II.,  §864,  viz.:  '*As  between  the  several  States  of 
the  American  Union  (contrary  to  the  rule  in  regard 
to  judgments  from  foreign  countries),  it  is  well  set- 
tled that  the  recovery  of  a  judgment  in  one  State, 
in  a  Court  having  jurisdiction,  merges  the  original 
cause  of  action  so  that  it  cannot  thereafter  form  the 
basis  of  a  fresh  suit  in  another  State.  But,"  con- 
tinues the  author,  '*if  the  judgment  is  not  extra- 
territorially  valid  for  want  of  jurisdiction — as,  where 
it  has  been  obtained  against  a  nonresident  without 
service  upon  him  or  appearance — such  judgment,  if 
unsatisfied,  will  constitute  no  bar  to  a  subsequent 
action  against  him  in  the  State  of  his  domicile  on 
the  original  demand."  Whittier  v.  Wendells,  7  N. 
H.,    257;   FitzHimmoiis   v.    Marks,    66   Barb.,    333. 

We  are  of  opinion  that  the  doctrine  of  merger 
is  only  applicable  in  a  case  where  a  valid  judgment 
has  been  rendered,  and,  it  having  been  determined 
in  a  litigation  between  these  parties  that  the  Ohio 
judgment  was  void,  there  'could  be  no  merger  of  the 
note,  and  the  plaintiff  is  entitled  to  maintain  his 
suit   upon   the   original   cause   of   action. 

The  Circuit  Judge  so  held,  and  we  affirm  his 
judgment. 
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State  v.  Bank  of  Commerce. 
{Jacknan.       May    9,   1896.) 

1.  Decrbe.     Construed  in  connection  loith  Court's  written  opinion. 

To  ascertain  the  scope  and  effect  of  a  decree,  the  Court  may  look 
to  the  written  opinion  upon  which  it  was  based.  {Post,  p, 
595.) 

Cases  cited  and  approved:  Folkes  v.  State,  14  Lea,  19;  160  U.  S., 
2.56. 

2.  Same.    JS[f ect  of, 

A  decree  based  upon  a  written  opinion  that  sustains  one  and 
overrules  the  alternative  ground  of  relief  stated  in  the  bill, 
though  silent  as  to  the  latter,  has  the  legal  effect  of  adjudicat- 
ing both  grounds  in  accordance  with  the  opinion.  {Post,  pp. 
595,  596.) 

3.  Same.     Not  changed  at  subsequent  term. 

A  Court  has  no  power  tp  change  or  modify  its  decree  of  a  former 
term  except  for  clerical  errors.     {Post,  pp.  5S6*,  597.) 

Cases  cited  and  approved:  Elliott  v.  Cochran,  1  Cold.,  389;  13 
Pet.,  488;  94  U.  S.,  499;  106  U.  S.,  464. 


FROM     SHELBY. 


Appeal   from   Chancery   Court    of    Shelby   County. 
J.    L.    T.    Sneed,    Ch. 

F.     T.     Edmondson,     Metcalf    &    Walker,     and 
W.    D.    Beard   for   Complainants. 
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Morgan  &  McFarland  and  W.  H.  Carroll  for 
Defendants. 

Geo.  Gilliiam,  Sp.  J.  At  the  last  term  of  this 
Court  these  cases  were  heard  and  decided,  and  are 
reported  in  95  Tenn.,  221,  under  style  of  State  v. 
Bank  of  Commerce.  The  bills  were  filed  to  collect 
taxes  claimed  to  be  due  to  the  citj"  of  Memphis  and 
the  county  of  Shelby  for  several  years  subsequent 
to  1886,  aggregating  about  |>10O,000.  It  was  then 
contended  by  the  bank  that  under  its  charter  it 
paid  a  commuted  tax  upon  its  shares  of  stock,  in 
lieu  of  all  other  taxes.  For  the  county  and  city 
it  was  contended  that  either  the  shares  of  stock  in 
the  hands  of  the  shareholders  or  the  capital  stock, 
one  or  the  other,  hut  not  both,  were  subject  to 
general   taxation. 

By  the  decree  then  rendered  this  Court  adjudged 
that  the  shares  of  stock  in  the  hands  of  the  share- 
holders were  subject  to  general  taxation.  In  the  • 
decree  no  reference  is  made-  to  the  capital  stock, 
nor  does  it  in  terms  adjudicate  that  the  capital 
stock  is  not  subject  to  general,  or  ad  valorem^  tax- 
ation; but  the  opinion  then  delivered  goes  fully  into 
this  question,  and  the  Court  undoubtedly  then  held 
that  the  capital  stock  was  not  subject  to  general 
taxation.  State  v.  Bank  of  Commerce^  95  Tenn., 
234. 

The  cases  went,  by  writ  of  error,  to  the  Supreme 
Court  of   the  United   States,   were  advanced  for  hear- 
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ing,    and     have    been    recently    decided.       The    Court 

.       reversed    so    much    of    the   decree   of    this    Court    as 

\      adjudged    that   the   shares   of    stock    in    the   hands   of 

the    shareholders    were    subject    to    general     taxation. 

>    16   Sup.    Ct.    Rep.,    456. 

The  charter  of  the  Union  &  Planters'  Bank  is, 
i  n  substance,  the  same  as  that  of  the  Bank  of 
(    Jommerce. 

>    After    the    decision    of    the    Bank    of    Commerce 

(    iases    bv   this   Court,    at    the   last    term,    in   which   it 

.  was    held    that    the   surplus   and   undivided    profits   of 

that    bank   were   liable    to   ad  vahrem    taxes    imposed 

by   the   State,    etc.    (notwithstanding   the  exemption   of 

.  its   capital   stock    from    such    taxation),    the    Union    & 

•  Planters'     Bank    filed     in    the    United     States    Circuit 

Court   for   the  District  of   West  Tennessee   its   bill   to 

jenjoin    the   county   of    Shelby   el   al.y    from    enforcing 

payment     from    it    of    a    tax    upon    its    surplus    and 

undivided    profits.       That   Court    held    the   tax    to    be 

S 

illegal,    and  enjoined   its   collection. 

L'  Upon    appeal    by   the   county   of    Shelby,    the   case 

went   to   the    Supreme    Court    of    the    United    States, 

f,  was  likewise  advanced  for  hearing,  and  was  heard 
^vith  the  Bank  of  Commerce  and  other  cases  from 
this   Court. 

In  deciding  the  Bank  of  Commerce  cases,  the 
Court  say:  '^We  cannot,  therefore,  review  the  de- 
cision of  the  State  Court  allowing  the  claim  of  ex- 
emption  from  general  taxation  of  the  capital   stock  of 

< 

the   bank,    although   the   consequence   is   that   in    these 

38—12  P 
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cases  both  the  capital  stock  and  the  shares  of  stock 
thereof  in  the  hands  of  the  shareholders  escape  all 
taxation  other  than  the  charter  tax."  16  Sup.  Ct. 
Rep.,    460. 

In  the  Union  &  Planters'  Bank  cases,  the  Court 
had  the  question  before  it,  and  upon  a  review  of  all 
the  cases,  State  and  Federal,  held  that  the  capital 
stock  of  the  Union  &  Planters'  Bank  was  subject  to 
general   taxation.     16    Sup.    Ct.    Rep.,    662. 

Upon  these  opinions  and  |he  mandates  in  the  Bank 
of  Commerce  cases,  the  city  of  Memphis  and  the 
county  of  Shelby  now  move  this  Court  to  enter  a 
decree  against  the  Bank  of  Commerce  for  privilege 
taxes  for  the  year  1889  and  subsequent  years  here 
involved;  also,  for  ad  valorem  taxes  against  the  cap- 
ital stock  of  said  bank  for  the  years  1887  to  1891, 
inclusive,  and  without  prejudice  to  taxes  for  subse- 
quent  years. 

Upon  these  motions,  the  contention  of  the  city 
and  county  is  that  the  decree  of  the  last  term 
should  be  treated  as  a  unit,  and  should  now  be  so 
modified  as  to  conform  to  the  opinion  of  the  Supreme 
Court  in  the  Union  &  Planters'  Bank  case  by  tax- 
ing the  capital  stock  of  the  Bank  of  Commerce; 
also,  by  taxing  the  bank  with  the  privilege  taxes 
mentioned. 

The  contention  of  the  bank  is  that  our  decree  of 
the  last  term  is  final,  and  that  it  cannot  at  this 
term   be   reversed,    altered,    or   changed. 

The     principal     questions    now    raised    are:     First, 
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was  the  liability  of  the  capital  stock  to  general  tax- 
ation, by  this  Court  at  the  last  term,  adjudicated  ? 
Second,  if  so,  can  we  now  readjudicate  that  question, 
and  tax  the  capital  stock  ?  The  decree  is  silent  on 
the  subject,  but  the  opinion  is  full  and  clear.  No 
one  can  read  the  opinion  without  understanding  that 
this  was  one  of  the  leading  questions  debated,  con- 
sidered  and    by   the   Court   decided. 

In  Folk^s  V.  Slate,  82  Tenn.,  19,  this  Court, 
Judge  Cooper  delivering  the  opinion,  has  said:  ''And 
even  if  the  presumption,  as  stated  by  the  Referees, 
was  that  the  dismissal  was  on  the  merits,  if  the 
record  leaves  the  matter  in  doubt,  this  Court  mav 
look  to  the  opinion  of  the  Court  then  delivered, 
which    is   also   a    record,    to   clear    up   the   doubt." 

The  Supreme  Court  of  the  United  States,  in  the 
recent  case  of  I71  re  San  ford  F<yrk  cfe  Tool  Co,,  160 
U.  S.,  256,  say  that  the  opinion  delivered  by  the 
Court  may  be  consulted  to  ascertain  what  was 
intended    by    its    mandate. 

Upon  authority  we  think  it  clear  that  we  may 
look  to  the  opinion,  in  connection  with  the  decree, 
to  ascertain  what  was  intended  to  be,  and  was  by 
the   Court   decided. 

These  suits  were  instituted  to  obtain  a  construc- 
tion of  the  bank's  charter,  and  to  settle  the  ques- 
tion whether  the  charter  tax  was  on  the  capital 
stock  or  on  the  shares  of  stock  in  the  hands  of 
the  shareholders,   and  to  collect  the  general  tax,  from 
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the   one   or   the   other,    as    the   Court    might   construe 
its   charter,    and   locate   the   charter   tax. 

The  exemption  of  the  capital  stock  from  ad 
valorem  taxation  was  therefore  necessarily  involved^ 
and   was   a   vital   issue   of   the   case. 

We  understand  it  to  be  well  settled  that  all  the 
issues  which  might  have  been  raised  and  litigated 
are  concluded,  the  same  as  if  they  had  been  directly 
adjudicated,  and  included  in  the  judgment  or  decree. 
Lindsley  v.  Thompson^  1  Tenn.  Chy.,  272;  21  Am. 
&   Eng.    Enc.    of   L.,    216. 

We  need  not,  however,  rest  our  opinion  on  this 
doctrine,  for  in  the  present  case  the  very  question  was 
litigated,   ])oth  in  the  Court  below  and   in  this  Court. 

We  are  of  the  opinion,  and  therefore  hold,  that 
the  decree  of  the  last  term,  construed  in  connection 
with  the  opinion,  adjudged  that  the  capital  stock  of 
the  Bank  of  Commerce  was  not  subject  to  general 
taxation. 

This  brings  us  to  the  second  question,  which  is, 
whether  we  now  have  the  pmcer  to  reverse,  change, 
or  modify  our  decree  of  the  last  term,  or  to  now 
pass  a  decree  inconsistent  with  our  adjudication  of 
that   term. 

It  is  settled  and  familiar  law,  that  no  Court 
can,  upon  a  second  writ  of  error  or  appeal,  although 
in  the  same  case  and  between  the  same  parties, 
change  or  modify  its  rulings  of  a  former  term. 
Supervisors  v.  Kennicufty  94  U.  S.,  499;  Clark  v. 
Keith,    106    U.    S.,    464. 
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It  is  also  settled  law  that  no  Court  can,  in  such 
case,  change  or  modify  its  judgment  of  a  former 
term,  except  for  clerical  errors.  Elliott  v.  Cochran^  1 
Cold.,   389;    Sibbald  v.    United  States,   12   Peters,  488. 

None  of  the  cases  which  have  been  cited  by 
counsel,  and  none  which  the  Court  have  been  able 
to  find,  hold  that  this  Court  has  the  power  to 
reverse  or  change  its  adjudication  of   a   former   term. 

If  the  Supreme  Court  of  the  United  States  could 
not  have  directed  this  Court  by  mandate  to  change 
its  rulings  and  tax  the.  stock,  because  it  had  not 
jurisdiction  of  the  question,  and  if  that  Court,  upon 
a  second  writ  of  error,  is  concluded  by  its  judg- 
ment upon  the  first  writ,  although  in  the  same  case, 
and  between  the  same  parties,  upon  what  principle 
can  this  Court  go  behind  its  judgment  of  a  former 
term,  although  in  the  same  case  and  between  the 
same   parties  ? 

Had  the  Supreme  Court  of  the  United  States  juris- 
diction of  this  question,  and  by  its  mandate  had  di- 
rected this  Court  to  reverse  its  decree,  then  there 
could  be  no  question  either  as  to  our  jurisdiction  or 
our   duty   to   enter   such   decree. 

We  are  of  opinion  that  this  Court  has  not  the 
power  to  now  pass  a  decree  taxing  the  stock  of  the 
Bank  of  Commerce  for  the  years  here  involved,  nor 
to  decree  payment  of  the  privilege  taxes  for  said 
years.  It  follows  that  we  have  no  power  to  dis- 
miss the  bills  without  prejudice.  Both  motions  are 
disallowed. 
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A  decree  will  be  entered  in  pursuance  of  the 
mandates,  reversing  so  much  of  the  decree  of  the 
last  term  as  is  herein  directed,  and  otherwise  affirm- 
ing  it. 

Judges  Caldwell  and  Allen  do  not  concur  in  the 
conclusions  here  announced,  being  of  the  opinion  that 
the  Court  should  now  mold  its  decree  to  conform 
to  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  Union  &  Planters'  Bank  case,  and  ad- 
judge the  Bank  of  Commerce  liable  for  ad  valorem 
and  privilege  taxes.  Judge  Beard,  being  disqualified, 
did   not  sit   in   this   case. 


APKIL  TEEM,  1896. 

Pioneer,  etc.,   [joan  Co.  v.  Cannon. 


*PiONEER,  Etc.,  Loan  Co.  v.  Cannon. 

{.Jackmn.       May    16,    1896.  J 

1.  FoREiGS  CoKpoRATioMs.     ISot  reijiiiieif  to  comjity  wfMt  AiA  of 

A  foreign  corporation  may,  without  compliance  wilh  ret 
ments  of  Acts  18^1.  Ch,  13S,  as  to  Qling  charter,  etc..  oc 
and  hold  lands  in  this  State  purchased  since  the  passs 
said  Act,  in  the  collection  of  its  own  debt,  at  trustee's 
made  pursuant  to  a  trust  deed  executed  for  its  benefit  an' 
to  the  passage  of  said  Act.     {P<M.  pp.  BOOSm.) 

Act  construed:  Acts  1S9I.  Ch.  133. 

2.  BuiLniNG  AND  Loan  AssdCiATioKS.     XJsitry. 

A  note,  and  mortgage  of  lauds  situated  Id  this  Slate  to  sect 
made  in  Minne^jta  to  a  building  and  loan  association  of 
State,  and  stipulating  for  the  pajmcnt  of  five  per  cent.  inl 
peraoQum  aad  five  per  cent,  premium  per  annum,  is  noi 
rious.  it  appearing  that  the  company  had  authorit.v,  i 
its  charter  and  the  laws  of  Minnesota,  to  make  such  con 
(PaH.  p.  eft?.) 

Case  cited  and  approved:  Patterson  v.  Workingmen's  B. 
Association.  14  Lea,  07 T. 

3.  Samk.     FnrfeUed  preniltim  paymentH. 

Forfeited  payments  made  by  a  member  of  a  building  and 
association  on  shares,  which,  under  the  express  terms  c 
contract,  have  lapsed  in  consequence  of  his  default,  cantl 
credited  upon  his  loan  from  the  association.    {Fust,  p]>.  Sit! 

•On  (he  (wneral  subject  of  Ihfi  eiolnilon  ot  foroiiiii  corporiHioiii,  sm-  i 
CoAa  Export  <«  Corn.  Co.  v.  Poote  (S.  C).  24  L.  R.  A.,  2SB.    Aa  lo  iLe  fortKi' 

r.  Co.  (Ala.),  2»  L.  B.  A.,  ISft— Rkpobter. 
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Cases  cited  and  approved:    Rog'ers  u  Hargo,  93  Tenn.,  35;  43  N 
J.  \j.f  635. 

Cited  and  disapproved:  81  N.  C,  56;  84  N.  C,  38. 


FROM     SHELBY. 


Appeal  from  Second  Chancery  Court  of  Shelby 
County.     J.   S.  Galloway,   J.,  sitting  by  interchange. 

Frank   Poston   for   Loan   Company. 

Malone  &  Malone  and  J.  J.  DuBose  for 
Cannon. 

McAlister,  J.  This  is  an  action  of  ejectment 
to  recover  the  possession  of  a  tract  of  land  com- 
prising about  twelve  acres,  situated  near  Memphis. 
The  complainant  is  a  building  and  loan  association 
incorporated  under  the  laws-  of  the  State  of  Min- 
nesota, with  its  office  and  principal  place  of  business 
at  Minneapolis,    in   said   State. 

The  record  discloses  that  on  July  23,  1890,  the 
defendant,  H.  E.  Cannon,  a  citizen  of  Memphis, 
made  application  to  complainant  association  to  pur- 
chase twenty-six  shares  of  its  stock,  of  the  par 
value  of  two  thousand  six  hundred  dollars.  The 
stock  was  accordingly  issued,  subject  to  the  rules  and 
regulations  of   the  company.     It   further   appears  that 
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on  the  twenty-ninth  of  July,  1890,  the  defendant, 
Cannon,  made  application  to  said  company  to  borrow 
the  sum  of  two  thousand  dollars.  This  application 
was  forwarded  to  the  home  office  of  the  company, 
at  Minneapolis,  and,  after  some  delay,  the  applica- 
tion was  granted.  As  evidence  of  this  indebtedness 
Cannon  and  wife,  September  1,  1890,  executed  their 
joint  note  to  said  company  for  the  sum  of  two 
thousand  dollars,  payable  seventy-six  months  after 
date.  This  note  was  dated  and  made  payable  at 
Minneapolis,  and  provided  for  the  payment  of  five 
per  cent,  interest  per  annum,  and  five  per  cent, 
premium  per  annum,  monthly,  on  or  before  the  last 
Saturday  of  each  month,  and  stipulating,  further,  that 
*'any  failure  to  pay  interest  or  premium,  when  due, 
shall,  at  the  election  of  the  payee,  make  the  prin- 
cipal, interest,  and  premium  at  once  due."  A  pro- 
vision of  ten  per  cent,  attorney's  fee  was  also 
embraced  in  the  note  in  the  event  default  was  made 
in    the   payment   of   the   note. 

For  the  purpose  of  securing  the  payment  of  this 
note  at  maturity.  Cannon  and  wife  executed  a  trust 
deed  to  one  R.  J.  Black,  conveying  the  twelve  acres 
in  question,  and  providing  for  the  payment  of  the 
interest   and    premium    evidenced   by   the   note. 

The  trust  deed  further  provided  that  ''in  case  of 
any  failure  or  default  on  the  part  of  the  parties  of 
the  first  part  to  keep  and  perform  any  of  the  cov- 
enants or  agreements  herein  contained,  such  failure 
or  default   shall,   at   the  option  of   the   holder  of   said 
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note,    have   the   effect   of   at   once   maturing   the   whole 
indebtedness   secured   hereby,"    etc. 

Cannon  continued  to  pay  his  interest  and  premium 
until  November  1,  1892,  when  he  made  default,  and 
thereupon  the  company,  in  pursuance  of  the  terms 
of  the  note,  declared  the  whole  indebtedness  due,  and 
directed  a  foreclosure  of  the  deed  of  trust.  The 
trustee,  R.  J.  Black,  after  due  advertisement,  on 
January  27,  1894,  offered  the  property  for  sale  at 
public  vendue,  when  the  complainant,  the  Pioneer 
Savings  &  Loan  Company,  became  the  purchaser  at 
the  price  of  twelve  hundred  dollars.  Cannon  and 
wife,  having  refused  to  vacate  the  property,  the 
present  bill  was  filed  to  recover  the  possession. 
The  Chancellor  adjudged  that  the  sale  of  the  land 
to  complainant  was  valid  and  communicated  a  good 
title,  ordered  a  writ  of  possession  to  issue,  and 
pronounced  a  personal  decree  against  defendant  in 
the  sum  of  $1,134.98,  balance  due  on  the  note 
after  crediting  same  by  amount  bid  at  sale.  Cannon 
appealed,    and   has   assigned    errors. 

The  first  assignment  of  error  is  that  complainant 
company  is  a  nonresident  corporation,  and  cannot 
maintain  this  action  for  the  enforcement  of  property 
rights  in  this  State,  for  the  reason  that  at  the  time 
of  these  transactions  it  had  not  filed  its  charter  with 
the  Secretary  of  State  and  an  abstract  thereof  in 
Shelby  County,  as  required  by  the  Act  of  1891.  It  is 
a  sufficient  answer  to  this  assiornment  of  error  to  sav 
that   the  original    loan    from    the    company    to   Cannon 
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was  made  September  1,  1890,  and  the  trust  deed  to 
secure  the  loan  was  executed  on  the  same  day.  This 
was  prior  to  the  passage  of  the  Act  of  1891,  and, 
of  course,  said  contract  is  not  affected  by  the  pro- 
visions of  the  latter  Act.  It  is  true  the  foreclosure 
of  the  trust  deed  and  the  purchase  of  the  property 
by  complainant  occurred  subsequently  to  the  passage 
of  said  Act,  but,  the  original  transaction  being  valid, 
the  mere  collection  of  the  debt  is  not  within  the 
prohibition   of   the   statute. 

The  second  assignment  of  error  is  that  the  note 
and  mortgage  were  both  usurious  on  their  faces  and 
nonenforcible.  As  already  stated,  the  note  stipulates 
on  its  face  to  pay  five  per  cent,  interest  per  annum 
and  five  per  cent,  premium  per  annum  at  the  office 
of  the  company  at  Minneapolis,  Minn.  This  contract 
is  a  Minnesota  contract,  and  is  expressly  authorized 
by  the  charter  of  the  company  and  the  laws  of  that 
State,  which  have  been  distinctly  proved,  and  appear 
on   the   record. 

The  third  assignment  is  that  the  Court  erred  in 
not  allowing  defendant  a  credit  of  $1,108.06.  It 
will  be  remembered  that  Cq.nnon  occupied  towards 
this  association  a  twofold  relation — that  of  borrower 
and  stockholder.  The  proof  shows  that  Cannon,  as 
debtor  to  the  company,  had  paid  on  his  loan  note,  in 
the  way  of  interest  and  premium,  the  sum  of  $450, 
and  that,  as  stockholder,  he  had  paid  on  his  stock 
the   sum    of   $596.70. 

In    the  decree   pronounced    by  the  Chancellor,  Can- 
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non  was  credited  with  interest  and  premium  paid 
up  to  November  1,  1892,  amounting  to  $450,  and 
charged  with  interest  and  premium  accruing  after 
that  date.  So  that  the  only  question  under  this 
assignment  is  whether  defendant  is  also  entitled  to  a 
credit  on  his  loan  note  of  stock  payments  made  by 
him,    amounting   to   $596.70. 

The  stock  certificate  issued  by  the  company  to 
Cannon  provides  that  fines  shall  be  imposed  upon  the 
shareholders  ujwn  default  in  payment  of  the  dues, 
and  if  "such  monthly,  quarterly,  and  withdrawal  in- 
stallments, and  all  such  interest,  premium,  and  fines 
be  not  fully  paid  within  ninety  days  after  such  first 
delinquency,  this  certificate  shall  wholly  lapse,  and 
this  contract  shall  wholly  cease,  and  become  null  and 
void  as  to  any  promise  or  obligation  of  the  union, 
and  all  the  payments  made  on  this  certificate  shall 
thereupon  be  and  become  the  absolute  property  of 
the  union,  and  the  union  shall  not  be  liable  for  any 
sum    whatever   under   this   certificate." 

The  certificate  required  the  payment  of  monthly 
dues  of  sixty  cents  per  share  of  stock  held  by  the 
member,  and  each  quq.rter  a  payment  on  dues  of 
twenty-five  cents  per  share,  and  for  every  month  in 
which  there  are  no  quarterly  dues  a  withdrawal  pay- 
ment of  twenty-five  cents  per  share,  all  of  these 
dues  being  payable  on  the  last  Saturday  in  each 
month.  Section  2  of  the  certificate  provides  for 
fines  for  nonpayment  of  these  dues.  By  §  6  the 
borrower   is  required  to  pay  interest  at  five  per  cent. 
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and  a  premium  of  five  per  cent,  per  annum  on  the 
loan.  By  §  11  of  the  by-Jaws,  it  is  provided  that 
the  whole  debt  shall  mature  upon  default  in  pay- 
ment of  the  premium  and  interest.  By  §  6  the  bor- 
rower  is  required   to   pay   attorneys'    fees. 

The  record  shows  that  after  October,  1892,  Can- 
non wholly  defaulted  in  payments  of  any  kind,  and 
thereafter,  on  June  29,  1893,  the  company  declared 
the  stock  certifi(rate  lapsed  and  all  payments  made 
thereon  forfeited  to  the  union.  These  forfeited  pay- 
ments made  by  Cannon  on  his  shares  were  credited 
on  the  books  of  the  corporation  to  the  lapsed  share 
account,  and  were  thereafter  distributed  among  other 
stockholders  in  good  standing.  The  question  arising 
upon  these  facts  is  whether  the  stockholder  in  a 
building  and  loan  association  is  entitled  to  apply 
stock  payments  as  a  credit  upon  a  loan.  In  some 
jurisdictions  such  a  transaction  has  been  viewed  as 
an  actual  loan  of  money,  and  the  aggregate  amount 
of  payments  upon  stock  as  partial  payments  on  the 
loan  by  the  borrower.  Overhy  v.  The  Fayettevllle 
Sidlding  &  Loan  Amodation^  81  N.  C,  56;  84 
N.    C,    38. 

The  Supreme  Court  of  Alabama,  however,  in  the 
case  of  The  Smtthem  Building  <&  Loan  Aasociation 
V.  Annistoji  laoan  cfe  Trust  Co.^  decided  at  its 
November  term,  1893-94,  says,  viz.:  **It  is  a  cor- 
rect principle,  as  has  been  held,  that  there  is  no 
connection  established  between  the  stock  held  bv  the 
stockholder  and  the  bond  (or  note)  held   by  the  com- 
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pany,  such  an  that  payments  made  on  stock  are  to 
be  treated  as  pa^'ments  on  the  bond,  so  that  one  is 
steadily  oflFset  against  the  other,  or  the  one  merges 
in  the  other — a  fallacy  sometimes  indulged,  arising 
from  a  failure  to  observe  the  separate  existence  of 
the  stock,  on  the  one  hand,  and  the  bond  on  the 
other;  the  separate  relation  borne  to  the  company, 
on  the  one  side  by  its  stockholders,  and  on  the 
other  by  its  borrower.  The  payment  on  the  one  is 
not  necessarily  a  payment  on  the  other."  Citing 
State  of  Washmgton  Buildin^f  cfe  Loan  Association  v. 
Hornbucker^  42  N.  J.  L.,  635;  Endlich  on  Building 
Associations,  §  452.  After  a  review  of  the  author- 
ities, Mr.  Endlich  says:  *'It  has,  therefore,  become 
a  well -recognized  doctrine  that  payments  of  dues  upon 
stock  are  not  payments  to  the  mortgage  debt,  and 
do  not,  Ipso  factOy  work  an  extinguishment  of  so 
much  of  the  mortgage.  The  fact  that  the  borrower 
has  assigned  his  shares  to  the  society  as  collateral 
security  for  his  debt  makes  no  diflFerence,  for  this 
is  a  recognition  of  the  distinct  standing  of  the 
member  as  a  member  and  as  a  debtor."  Endlich 
on  Building  Associations,  §  452.  See,  also,  Rogers 
V.    Hargo^    92    Tenn.,    35. 

The  Chancellor  held  that  defendant,  Cannon,  was 
not  entitled  to  an  abatement  of  his  indebtedness  by 
a  credit  for  stock  payments,  which  ruling  was  in 
accord   with    the   established   doctrine   on   the   subject. 

Affirmed. 
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Charles  v.  Carter. 

{Jackson,       May    18,    1896.) 

1.  Evidence.     Of  ciLstora  i?iadm(««i/)te,  wTien, 

Evidence  of  a  custom  by  which  the  title  to  goods  vests  in  the 
purchaser  when  placed  on  board  the  cars,  although  the  bill  of 
lading  is  payable  to  the  consignor,  and  is  not  to  be  delivered 
to  the  purchaser  until  payment  of  the  draft,  is  inadmissible  to 
contravene  the  principle  of  law  to  the  contrary.  {Post,  pp. 
613-618.) 

Cases  cited  and  approved:  Cooper  v.  Sanford,  4  Yer.,  453;  Turney 
V.  Wilson,  7  Yer.,  340;  Brooks  i?.  Paper  Co.,  94  Tenn.,  710;  Rail- 
road V.  Nelson,  1  Cold.,  272;  Wilson  u  Knott,  3  Hum.,  473;  10 
Wall.,  390. 

2.  Sale.     Delivery  on  board  cars. 

The  title  to  goods  does  not  pass  to  the  purchaser  upon  their 
delivery  on  board  cars,  where  the  seller  consigns  them  to  his 
own  order  at  the  place  of  final  delivery ;  and  they  are  at  the 
latter's  risk  while  in  transit  as  to  depreciation  in  value  by 
reason  of  their  perishable  nature.     (Post,  pp.  616-618.) 

3 .  S  ALES.     Ven  dee's  right  to  refuse  goods  unless  inspection  is  permitted. 

A  purchaser  of  potatoes  delivered  by  railway  under  an  order  for 
a  choice,  large,  fresh,  dry  stock,  may  refuse  to  take  them  where 
they  are  consigned  to  the  order  of  the  seller,  and  the  latter's 
agents  i-efuse  to  permit  the  former  to  inspect  them  within  a 
reasonable  lime  after  their  arrival,^ in  consequence  of  which  no 
inspection  is  made.     (Post,  pp.  617 ,  618.) 

4.  Phincipal  and  Agent.    Carrier  and  hank  are  agents  of  seller,  wfien. 

The  carrier  and  the  bank  are  agents  of  the  seller,  when  he  con- 
signs the  goods  to  his  own  order,  and  attaches  to  the  bill  of 
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lading*  a  draft  upon  the  purchaser  for  the  price.     {Pofft^  pp. 
617,  618.) 


FROM      SHELBY. 


Ap{)eal  from  Second  Circuit  Court  of  Shelby 
County.       J.    S.    Galloway,    J. 

Edgington   &   Edgington   for   Charles. 

F.    J.    Byrne    for   Carter. 

McAlister,  J.  The  defendant  in  error,  M.  E. 
Carter,  recovered  a  verdict  and  judgment  in  the 
Circuit  Court  of  Shelby  County  against  the  appel- 
lant, A.  L.  Charles,  for  the  sum  of  two  hundred 
and  ninety-one  dollars,  damages  for  the  breach  of 
a  contract.  Charles  appealed,  and  has  assigned 
errors.  The  record  shows  that  on  the  fifteenth  of 
June,  1893,  M.  E.  Carter  &  Co.,  wholesale  produce 
merchants  at  Memphis,  sold  by  telegraph  to  A.  L. 
Charles,  a  merchant  engaged  in  the  produce  business 
at  Kansas  City,  Mo.,  one  car  load  of  Irish  potatoes. 
Under  the  terms  of  the  contract  the  potatoes  were 
described  as  Choice  Triumph,  large,  fresh,  dry  stock, 
and  were  to  be  delivered,  fi'ee  an  board  ths  car%  at 
Memphis,    at  two   dollars   per   barrel. 

The  contract  was  embodied  in  two  brief  tele- 
grams,   viz. : 
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''Memphis,    Tenn.,    June   14,    1893. 
'*Oiie   car    Choice   Triumph,    to-morrow    shipment, 
two   dollars   per   barrel   f.    o.    b.    here. 

"M.    E.    Carter   &   Co.'^ 

Charles   replied   as   follows: 

''Kansas   City,    Mo.,    June    15,    1893. 
"Ship    car    immediately;    your    quotations;    choice, 
large,    fresh,    dry    stock. 

"(Signed)  A.    L.    Charles." 

Carter  shipped  the  potatoes  the  same  day  by  bill 
of  lading,  payable  to  his  own  order,  with  draft  on 
Charles  for  the  purchase  price  attached.  These 
papers  were  forwarded  to  the  National  Bank  of 
Commerce,  of  Kansas  City,  Mo.,  with  directions  to 
collect  the  draft  and  then  turn  over  the  bill  of 
lading   to   the   purchaser,    Charles. 

It  further  appears  that  on  the  same  day  the  car- 
load of  potatoes  were  shipped,  the  purchaser,  Charles, 
addressed  the  following  letter  to  Carter,  which  was 
received   about   the   time   the   potatoes   reached   Kansas 

City,    viz. : 

"Kansas  City,    Mo.,    June    15,    1893. 

"J/i    JE.    Carter   cfe    Co.y    Memphis^    Teim. 

"Gentlemen — Your  telegram  received,  and  I  tel- 
egraphed you  to  ship  your  car  immediately.  Your 
quotations;  choice,  large,  fresh,  dry  stock.  You  can 
draw^  hill  lading  attaxihed^  but  want  choice  stock. 
No   old,    held   goods,    as   they   rot   fast,    even    for   the 

best   of   them.       Yours   truly, 

"A.    L.    Charles." 

39—12  p 
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The  car  of  potatoes  reached  Kansas  City  on  Sat- 
urday, June  17,  when  Charles,  having  been  apprised 
of  their  arrival,  made  an  effort  to  examine  the 
stock,  but  having  no  bill  of  lading,  the  railroad 
company  refused  the  right  of  inspection.  At  a  later 
hour  in  the  day  the  draft  was  presented  for  pay- 
ment, but  payment  was  refused  by  Charles  upon  the 
ground  that  he  had  no  bill  of  lading  and  was  not 
permitted  to  inspect  the  potatoes.  The  bank  declined 
to  surrender  the  bill  of  lading  to  Charles  without 
the  payment  of  the  draft.  Carter  was  immediately 
notified  of  the  situation,  and  he  thereupon  tele- 
graphed the  bank  to  let  Charles  have  the  bill  of 
lading.  Carter  also  advised  Charles  of  this  instruc- 
tion to  the  bank,  but  this  communication  did  not 
reach  Charles  until  Saturday  evening  after  business 
hours. 

It  further  appears  that  on  Monday,  June  19, 
Charles  procured  the  bill  of  lading  from  the  bank 
and  made  another  effort  to  inspect  the  potatoes.  The 
company  again  declined  to  permit  an  inspection,  upon 
the  ground,  as  stated  by  Charles,  that  the  bill  of 
lading,  having  been  drawn  to  the  order  of  the  con- 
signor. Carter,  and  not  having  been  indorsed  to 
Charles,  the  latter  had  no  right  of  inspection.  The 
agent  of  the  company  stated  the  ground  of  refusal 
as  follows:  "Charles  called  with  the  original  bill  of 
lading,  but  first  made  the  statement  that  he  had 
borrowed  the  bill  of  lading  from  the  bank,  and 
would  not,  therefore,   leave  it  with  us.      As  he  would 
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not  give  us  possession  of  said  bill  of  lading,  we  de- 
clined  to   allow    him   to  inspect  contents  of   car,"  etc. 

The  agent  also  testified  that  some  railroads  allow 
inspection  and  some  do  not;  that  his  road — the  road 
over  which  these  potatoes  were  shipped — did  not  allow 
inspection  in  cases  where  the  bills  of  lading  were 
made  out  to  the  consignor  or  his  order.  He  further 
testified  that  in  all  cases  where  the  bill  of  lading 
was  made  out  to  the  consignee  that  the  railroad 
would  permit  the  inspection  of  the  goods  by  the  con- 
signee,"   etc. 

Charles  states  that  he  then  returned  the  bill  of 
lading  to  the  bank,  and  declined  to  have  any  further 
connection  with  the  matter.  It  appears  that  the 
bank  then  turned  the  potatoes  over  to  a  firm  of 
commission  merchants,  who  inspected  them,  and  found 
them  in  a  very  unmerchantable  condition.  The  net 
proceeds  of  sale  by  this  firm  amounted  to  $102.76, 
which  was  remitted  to  M.  E.  Carter.  The  contract 
price  of  the  car  load  of  potatoes  was  $380,  and  the 
measure  of  recovery  claimed  by  Carter  &  Co.  is  the 
difference  between  the  contract  price  and  the  amount 
realized   from  the   sale. 

The  principal  controversy  arising  upon  the  record 
is  in  respect  of  the  title  to  the  potatoes  after  their 
shipment  from  Memphis.  The  contention  of  counsel 
for  Carter  is  that,  under  the  terms  of  the  contract, 
the  delivery  of  the  potatoes,  free  on  board  the  cars 
at  Memphis,  immediately  vested  the  title  in  the  pur- 
chaser,   and   if   the   potatoes   at   that   time   were  sound 
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and  merchantable,  and  of  the  description  purchased, 
the  shipper  would  not  be  liable  for  any  deterioration 
in  the  shipment  subsequently  occurring.  Counsel  for 
plaintiff  in  error,  while  conceding  the  general  rule, 
insists  that  Carter  violated  the  contract  by  not  con- 
signing the  potatoes  by  bill  of  lading  directly  to 
Charles,  and  that,  by  shipping  them  by  bill  of  lading 
to  the  order  of  himself,  the  title  still  remained  in 
the  consignor  until  they  might  he  inspected  and  re- 
ceived by  the  purchaser.  It  is  further  insisted  on 
behalf  of  Charles,  the  purchaser,  that  Carter,  by  con- 
signing the  potatoes  to  his  own  order,  prevented  any 
inspection  or  examination  of  the  stock  until  they  had 
decayed.  Defendant  in  error  sought  to  avoid  the 
effect  of  consigning  the  goods  to  his  own  order  by 
undertaking  to  show  that  he  had  been  authorized  to 
do  so  by  the  purchaser,  and,  to  that  end,  introduced 
the  letter  written  by  the  purchaser  after  the  contract 
had  been  consummated  by  telegram,  and  after  the 
potatoes  had  been  forwarded,  in  which  the  purchaser, 
Charles,  stated,  viz. :  ' '  You  can  draw  bill  of  lading 
attached."  Evidence  was  introduced  by  defendant  in 
error,  which  the  Court  permitted  to  go  to  the  jury, 
tending  to  show  that  the  words,  *'you  can  draw  bill 
of  lading  attached,"  in  above  letter,  meant,  accord- 
ing to  commercial  usage  or  custom  long  established, 
that  the  shipper  was  to  have  the  bill  of  lading  made 
out  to  his  own  order  and  indorsed  by  him,  with  a 
notation  in  it  to  notify  the  purchaser,  and  that  a 
draft  was  to   be   attached   for   the   price  of   the  goods. 
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The  Court  also  permitted  testimony  to  the  eflFect 
that  when  the  goods  were  shipped  ^'f.  o.  b.  Mem- 
phis," the  custom  is  that  the  title  to  the  goods,  after 
being  put  on  board  the  cars  at  Memphis,  were  in 
the  purchaser,  and  that  they  were  at  the  purchaser's 
risk  during  the  transit,  and  that  they  were  at  tite 
piirchajier^ 8  risk^  even  though  the  bill  of  lading  was 
made  out  to  the  consignor  and  had  the  draft  attached^ 
which  was  sent  to  a  third  party  for  collection  of 
draft  before  deliyery  of  goods.  ■  It  should  be  stated 
in  this  connection  that  one  witness,  introduced  by 
defendant  in  error,  denied  the  custom,  and  stated  that 
the  title  to  the  goods  in  the  case  last  supposed 
would  remain  in  the  consignor/  Exceptions  were 
interposed  to  all  proof  of  custom  as  tending  to  over- 
throw  the   well-settled   law   on   the   subject. 

With  this  preliminary  statement  we  notice 
briefly  some  of  the  assignments  of  error.  The  first 
assignment  is  that  the  Court  erred  in  permitting 
witnesses  to  testify  concerning  any  custom  or  usage 
tending  to  prove  that  the  title  to  the  potatoes  became 
vested  in  said  Charles,  the  purchaser,  when  placed 
on  board  the  cars  at  Memphis,  and  that,  as  such, 
they  were  at  the  risk  of  said  Charles  while  in 
transit,  from  decay  and  all  other  causes,  although 
bill  of  lading  was  payable  to  consignor  and  was  not 
to   be  delivered   to  purchaser   until   payment  of   draft. 

Second,  the  Court  erred  in  permitting  proof  that 
it  was  the  custom  of  merchants  to  make  bill  of 
lading   to   their   own   order    with   draft   attached. 
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Third,  the  Court  erred  in  overruling  the  excep- 
tions made  by  counsel  for  plaintiff  in  error  to  all 
the   various   testimony  concerning   custom   or   usage. 

We  are  of  opinion  that  all  testimony  on  the  sub- 
ject of  custom  or  usage  should  have  been  excluded 
by  the  Court.  "Proof  of  custom  or  usage  known 
to  both  parties  to  a  contract,  either  in  fact  or  pre- 
sumptively from  its  long  continuance,  notorious  char- 
acter, or  otherwise — if  it  is  not  in  conflict  with  the 
law  or  its  policy — if  it  is  reasonable  and  as  to  the 
place,  business,  or  persons,  uniform  and  universal, 
it  will  be  accepted  like  the  general  law,  not  in 
contradiction  of  written  stipulations,  but  as  explaining 
what  is  indistinct  in  them,  and  furnishing  the  rule 
where  they  are  silent. ' '  Bishop  on  Contracts,  §  449. 
A  custom  or  usage  regulating  dealings  between  cer- 
tain merchants  and  their  customers,  contrary  to  or 
different  from  the  law  of  the  land,  cannot  be  allowed. 
Cooptr  V.    Sanford^    4   Yer.,    452. 

Again,  it  was  held  that  a  bill  of  lading,  having 
a  definite  legal  meaning,  the  liability-  of  the  carrier 
fixed  by  law  cannot  be  changed  by  the  custom  of 
a  particular  place  among  a  certain  class  of  ship- 
pers.      Turn^y   V.     WiUon^    7   Yer.,    340. 

Usage  cannot  make  a  contract  where  there  is  none, 
nor  prevent  the  effect  of  the  settled  rules  of  law. 
Barnard  v.  Kellogg^  10  Wallace,  390;  WiUon  v. 
Knotty  3  Hum.,  473.  The  law  is  well  settled  that, 
in  the  absence  of  a  contract  providing  otherwise,  the 
delivery   of    goods    to    a    carrier    for    shipment    vests 
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title  immediately  in  the  purchaser,  subject  to  the 
seller's  right  of  stoppage  I71  transitu  or  avoidance 
for  fraud.  Brooks  v.  Paper  Oo.y  94  Tenn.,  710. 
But  where  goods  are  shipped  deliverable  to  the 
order  of  the  consignor,  for  and  on  account  of  the 
consignee,  the  carrier  cannot  deliver  them  to  such 
consignee  except  upon  the  production  of  the  bill  of 
lading  properly  indorsed  by  the  consignor,  for  this 
is  notice  to  the  carrier  that  the  shipper  intends  to 
retain  in  his  power  the  ultimate  disposition  of  the 
goods.  Hutchinson  on  Carriers,  §130.  '<The  fact," 
says  the  author  in  a  note,  '*of  making  the  bill  of 
lading  deliverable  to  the  order  of  the  shipper,  is, 
when  not  rebutted  by  evidence  to  the  contrary,  de- 
cisive to  show  his  intention  to  reserve  the  jics  dls- 
ponendb^  and  from  preventing  the  property  from 
passing  to  the  vendee. '^  See,  also,  to  the  same  effect 
Benjamin  on  Sales,  §§  541-590;  East  Tennessee  <& 
Georgia   Railroad  v.    Nehoix^,  1    Cold.,    272. 

We  are  of  opinion  that  all  the  evidence  admitted 
on  the  trial  below  on  the  subject  of  custom,  so  far 
as  it  contravened  these  well-settled  principles  of  law, 
were   wholly   inadmissible. 

The  second  assignment  of  error  is  that  the  Court 
charged  the  jury,  viz.:  ''If  you  believe  from  the 
evidence  that  plaintiffs  wired  defendant  the  price  per 
barrel  of  a  car  load  of  potatoes  to  be  shipped  to 
Kansas  City,  Mo.,  said  potatoes  to  be  of  a  certain 
grade  and  quality,  and  to  be  put  upon  the  cars 
'f.    o.    b.    here' — that   is,    at   Memphis,    and   that    the 
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defendant  wired  back  to  plaintiff  accepting  the  terms 
and  conditions  as  set  out  in  plaintiff's  telegram;  and 
that  it  was  the  universal  custom  and  usage  and  un- 
derstanding among  merchants  handling  and  selling 
such  goods  to  have  bill  of  lading  made  out  to  the 
order  of  the  consignor,  and  attach  draft  for  the 
proceeds  of  sale  thereto,  and  that  the  parties  in  this 
instance  contracted  with  reference  to  such  custom, 
and  that  the  plaintiff  did  so  consign  the  goods  to 
his  own  order,  to  be  delivered  to  defendant  upon 
payment  of  draft,  under  this  universal  custom  and 
usage,  and  that  the  defendant,  upon  being  notified 
of  the  arrival  of  the  goods,  bill  of  lading,  and  draft 
at  Kansas  City,  refused  to  pay  the  draft  and  take 
the  goods;  and  you  further  find  that  the  potatoes 
were  in  grade  and  quality  such  as  were  ordered  by 
defendant,  when  loaded  upon  the  car  at  Memphis, 
and  were  merchantable  and  marketable  when  so 
loaded  upon  the  car,  then  1  charge  you  that  plain- 
tiff is  entitled  to  recover  of  defendant  the  contract 
price   of   the   goods   so   shipped." 

We  think  this  instruction  erroneous,  for  the  reason 
that  it  is  based  largely  upon  the  proof  of  custom, 
which  we  hold  was  in  contravention  of  well-estab- 
lished rules  of  law,  and  should  have  been  excluded 
from   the  jury. 

The  following  instructions  submitted  by  counsel 
for  Charles,  after  the  general  charge  was  delivered, 
should   have   been   given   in   charge   to   the  jury,   viz. : 

*'2.    The   Court    further   charges   you   that   if   you 
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lind  the  fact  to  be  that  the  plaintiif  consigned  these 
goods  to  his  own  order  at  Kansas  City,  then  it  fol- 
lows that  there  was  no  delivery  of  the  goods  to  the 
defendant,  Charles,  when  they  were  put  on  board 
the  cars  at  Memphis,  and  when  the  goods  were  in 
transit  to  Kansas  City,  Mo.,  they  were  the  property 
of  the  plaintiff,  and  they  were  at  his  risk  while  in 
transit  from  all  the  casualties  of  the  transit,  includ- 
ing that  of  the  loss  and  depreciation  of  the  value  of 
the  property  by  reason  of  the  perishable  nature  of 
the   property   itself. 

**3.  The  Court  further  charges  you  that,  if  you 
find  that  these  goods  were  shipped  by  plaintiff  to 
his  own  order  at  Kansas  City,  Mo.,  the  railroad  over 
whose  line  the  property  was  shipped  was  the  agent 
of   the   plaintiffs,    and   not   of    the   defendants. 

^ '  4.  The  Court  also  charges  you  that  if  .  you  find 
the  fact  to  be  that  plaintiff  sent  a  draft  for  the 
amount  of  these  goods  to  Kansas  City,  Mo.,  to  a 
bank  there,  then  said  bank  would  be  the  agent  of 
plaintiff,  and  its  acts  and  doings  in  the  premises 
would    be   the   acts   and   doings   of   the   plaintiff. 

*'5.  The  Court  further  charges  you  that,  when 
these  potatoes  arrived  at  Kansas  City,  Mo.,  the  de- 
fendant, Charles,  had  a  legal  right  to  a  reasonable 
time  to  inspect  the  potatoes,  to  ascertain  if  they 
were  in  a  good  merchantable  condition,  and  to  see 
if  they  otherwise  fulfilled  the  provisions  of  the  con- 
tract of  sale  and  purchase;  and  if  they  did  not  ful- 
fill  the   contract   of   sale   and    purchase,    and   were  not 
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in  a  g^ood  merchantable  condition,  then  the  said 
Charles  had  a  right  to  reject  the  said  potatoes  and 
refuse   to   take   them. 

<<6.  If  you  find  that  the  conduct  of  plaintiff  and 
his  agents  at  Kansas  City  was  such,  that  they  de- 
clined and  refused  to  permit  an  inspection  of  the 
potatoes  by  the  defendant  within  a  *  reasonable  time 
after  their  arrival  in  Kansas  City,  and  an  inspection 
thereof  was,  in  consequence,  not  made,  then  it  was 
no  longer  the  duty  of  the  defendant  to  take  such 
potatoes,    and    you    must  find   for   the   defendant. 

<  *  7.  The  Court  further  charges  you  that  it  be- 
comes a  question  of  fact  for  you  to  determine  what 
would  be  a  reasonable  time  for  the  defendant  to  in- 
spect these  potatoes,  and,  in  determining  what  was  a 
reasonable  time,  you  will  consider  the  perishable 
nature  of  the  property  itself,  the  length  of  time  it 
had  been  barreled  up  and  confined  in  a  railroad  car, 
as  well  as  the  season  of  the  year  and  condition  of 
the   weather   at    the  time." 

The  Court  holds  that  the  foregoing  instructions 
embodied  sound  propositions  of  law  applicable  to  the 
facts  of  the  case,  and  should  have  been  submitted 
to  the  jury.  For  the  errors  indicated,  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new 
trial. 
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Handwebker  V.  Diermeyer.  LJJJ  |I9 

{Jackson.      May    21,    1896.) 

1.  HusBAHB  AND  WiFK.     Wife's  interest  in  a  benefit  certlflcdte. 

The  wife  takes  no  vested  interest,  but  a  mere  expectancy  that 
ceases  upon  her  dying*  before  her  husband,  in  a  certificate 
taken  out  by  the  husband  for  her  benefit  in  a  benevolent  order — 
e.  g.f  Knights  of  Honor — whose  by-laws  permit  him  to  change 
the  beneficiary  at  his  pleasure.     {Post^  pp.  625^627.) 

Cases  cited:  Life  Association  v.  Wynne,  ante,  334;  Tennessee 
Lodge  V.  Ladd,  5  Lea,  731;  McLean  v.  McLean,  6  Hum.,  453. 

2.  Same.     Wife's  interest  in  life  insuratwe. 

The  wife  has  no  vested  interest  in  ah  ordinary  policy  of  life 
insurance  upon  the  husband ^s  life  in  which  she  is  named  as 
beneficiary,  which  is  transmissible  by  descent  upon  her  dying 
before  hej*  husband.     {Post^  pp.  624-627. ) 

Code  construed:   §J  313.5,  3378,  Subsec.  3  (M.  &  V.);  J53294,  3439 
.  (T.  &  S.). 

Cases  cited:  Gosling  v.  Caldwell,  1  Lea,  454;  Insurance  Co.  tn 
Booker,  9  Heis.,  619;  Tennessee  Lodge  v.  Ladd,  5  Lea,  731. 

3.  Same.     Insurance  taken  by  husband  as  a  chose  in  action. 

If  a  benefit  certificate  taken  out  by  a  husband  payable  to  his 
wife,  and  a  policy  on  his  life  payable  to  her,  are  to  be  con- 
sidered vested  property  interests  of  the  wife,  they  are  mere 
choses  in  action  which,  upon  her  death  before  that  of  her  hus- 
band, become  the  absolute  property  of  the  latter.  (Post^  pp. 
627-629.) 

Cases  cited  and  approved:  Scobey  v.  Waters,  10  Lea,  551;  Mutual 
Protection  Co.  v.  Hamilton,  5  Sneed,  269;  Rice  i?.  McReynolds, 
8  Lea,  37;  Tune  v.  Cooper,  4  Sneed,  296;  Miller,  ex  parte,  3  Lea, 
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57,  58;  Joiner  v.  Franklin,   12  Lea,  432:   Wade  v,  Cantrell,  1 
Head,  346;  85  N.  Y.,  593. 


FROM    SHELBY. 


Appeal  from  Probate  Court  of  Shelby  County, 
J.    S.    Galloway,    J. 

Wm.    M.    Randolph   &   Sons   for   Handwerker. 

W.    B.    Glisson   for    Diermeyer. 

McAlistee,  J.  The  question  presented  upon  this 
record  is  in  respect  of  the  proper  distribution  of  a 
fund  by  a  guardian  between  two  wards.  The  facts 
are  practically  undisputed,  and  are  thus  clearly  stated 
in  the  brief  of  counsel  for  the  guardian,  viz.: 
''Prior  to  the  year  1879,  Frances  Croisant,  then  a 
widow,  married  George  Getz.  •  Her  first  husband^  s 
name  was  Croisant,  and  by  him  she  had  two  chil- 
dren,  Elizabeth  Croisant  and  Louis  Croisant.  After 
her  marriage  to  George  Getz  she  had  two  children 
by  him,  Frances  and  Mary  Getz.  During  his  life- 
time George  Getz,  the  husband,  took  out  a  benefit 
certificate  in  the  Knights  of  Honor,  which  was  made 
payable  to  his  wife,  the  said  Frances  Getz.  He 
also  took  out  two  policies  of  life  insurance  in  the 
New  York  Globe  Mutual  Insurance  Company,  which 
were   also   payable   to   his   wife,    Frances   Getz.       Sub- 
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sequently,  in  the  year  1879,  during  the  yellow  fever 
epidemic,  the  following  members  of  the  family  died 
intestate,  and  in  the  following  order:  First,  Louis 
Croisant,  one  of  the  children  of  the  first  marriage; 
then  Mrs.  Frances  Getz,  the  mother;  then  George 
Getz,  the  husband;  then  Frances  Getz,  one  of  the 
children   of   the   second   marriage.'" 

At  the  time  the  benefit  certificate  was  taken  out, 
and  at  the  date  of  the  death  of  all  the  parties,  the 
laws  of  the  Knights  of  Honor  provided,  viz.:  **Each 
member  shall  enter  upon  his  application  the  name 
or  names  of  the  members  of  his  family  or  those  to 
whom  he  desires  his  benefit  paid,  subject  to  such 
further  disposal  of  the  benefit  as  the  member  may 
hereafter  direct,  in  accordance  with  the  laws  of  this 
order,  and  they  shall  be  entered  in  the  benefit  cer- 
tificate according  to  such  direction."  This  further 
law  was  also  in  force,  to  wit:  ''A  member  may,' 
at  any  time  while  in  good  standing,  surrender  his 
benefit  certificate  with  the  directions  to  whom  a  new 
certificate  is  to  be  made  payable,  and  a  fee  of  fifty 
cents  shall  be  forwarded  by  the  reporter  of  his 
lodge,  under  seal,  to  the  supreme  reporter,  who 
shall  thereupon  cancel  the  old  certificate  and  cause 
a  new  certificate  to  be  issued  to  such  member,  pay- 
able  as   he   shall   direct." 

The  two  policies  of  life  insurance  were  taken  out 
by  George  Getz  in  the  Globe  Mutual  Life  Insurance 
Company,  and  each  policy  was  for  one  thousand 
dollars.      The  policies  were   payable   to   Frances  Getz, 
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the  wife  of  Georjje  Getz.  The  record  shows  that 
J.  G.  Handwerker  qualified  as  the  guardian  of  Eliz- 
abeth Croisant  and  Mary  Getz  about  the  seventeenth 
of  May,  1880.  The  guardian  collected  the  sum  of 
two  thousand  dollars  on  the  benefit  certificate  in  the 
Knights  of  Honor  and  six  hundred  dollars  on  the 
two  policies  in  the  Globe  Mutual  Life  Insurance 
Company,  which  was  the  pro  rata  on  those  policies, 
the  company  having  become  insolvent.  About  the 
first  of  October,  1894,  the  ward,  Elizabeth  Croi- 
sant, married  her  present  husband,  W.  C.  Diermeyer. 
On  the  sixteenth  of  October,  1894,  J.  G.  Hand- 
werker, as  guardian,  filed  a  report  of  his  accounts 
with  his  said  two  wards  for  the  years  1888-1894, 
inclusive.  This  report  did  not  attempt  to  make  any 
division  of  the  two  funds,  and  again  called  attention 
to   the   fact  that  the  Court   should   divide  the   same. 

After  some  further  reports  and  references,  not 
necessary  to  be  mentioned,  the  Court  adjudged  that 
the  ward,  Elizabeth  Croisant,  was  entitled  to  one- 
half  of  the  two  thousand  dollars  from  the  benefit 
certificate  in  the  Knights  of  Honor  and  one-half  of 
the  six  hundred  dollars  from  the  two  life  policies, 
and  that  the  ward,  Msjy  Getz,  was  entitled  to  the 
other  half  of  said  two  funds.  From  this  decree  the 
said  J.  G.  Handwerker,  guardian,  appealed  to  this 
Court,    and   has   assigned   errors. 

The  third  assignment  is  as  follows:  *'The  Court 
erred  in  not  finding  and  decreeing  that,  under  the 
laws    of    the    Knights    of    Honor    and    the    terms    of 
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the  benefit  certificate,  Frances  Getz,  wife  of  George 
Getz,  to  whom  the  certificate  was  payable,  took  no 
vested  interest  in  the  certificate,  and  the  only  interest 
she  had  therein  was  a  mere  expectancy,  and  that 
upon  her  death  before  her  husband  this  expectancy 
ceased,  and  upon  the  death  of  George  Getz  the 
certificate  descended  from  him  to  his  two  children, 
Frances  Getz  and  Mary  Getz,  in  equal  proportions, 
or  one  thousand  dollars  each;  and  that  upon  the 
death  of  the  child,  Frances  Getz,  her  one  thousand 
dollars  passed  equally  to  her  full  sister,  Mary  Getz, 
and  her  half-sister,  Elizabeth  Croisant;  that  is  to 
say,  five  hundred  dollars  to  each,  making  Mary  Getz 
the  owner  of  one  thousand  five  hundred  dollars  and 
Elizabeth  Croisant  the  owner,  of  five  hundred  dollars, 
instead   of   one   thousand   dollars." 

The  fourth  assignment  is  that  the  Court  erred  in 
decreeing  that  the  ward,  Elizabeth,  was  entitled  to 
one-half  of  the  six  hundred  dollars  derived  from  the 
two  policies  of  insurance,  and  in  not  decreeing  that 
she  was  only  entitled  to  one- fourth  of  said  fund, 
to-wit,    one  hundred   and   fifty   dollars. 

The  fifth  assignment  is  that  the  Court  erred  in 
not  decreeing  that  on  the  death  of  Frances  Getz, 
the  wife,  the  two  life  insurance  policies  payable  to 
her  being  choses  in  action,  became  the  property  of 
George  Getz  absolutely,  by  reason  of  the  fact  that 
he  was  husband,  and  on  his  death  the  two  policies 
passed  to  his  children,  Frances  and  Mary  Getz,  one- 
half    to    each,     and     upon     the    death    of    the    child. 
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Frances  (Jetz,  her  three  hundred  dollars  passed  one- 
half  to  her  sister,  Mary  Getz,  and  one-half  to  her 
half-sister,  Elizabeth  Croisant,  making  Mary  the 
owner  of  four  hundred  and  fifty  dollars  and  Eliz- 
abeth   the   owner   of   one   hundred   and   fiftv   dollars. 

As  opposed  to  the  contentions  of  the  ^ardian, 
it  is  insisted  by  counsel  for  Eiiza1)eth  Croisant  that 
the  insurance  policies,  having  been  made  payable  to 
Frances  Getz,  the  wife,  she  immediately  became 
vested  with  an  interest  of  which  she  could  not  be 
deprived,   citing  M.    &  V.    Code,    §3135;   1  Lea,    454. 

The  argument  is  that  the  interest  with  which  she 
became  veste<l  was  a  separate  estate,  and  that,  as 
such,  upon  her  death  it  went  to  her  three  children 
equally,  under  the  statutes  of  distribution,  citing 
Southern  Life  I)ih.  Co.  v.  Bookei\  9  Heis.,  619;  5 
Lea,    721;    M.    &   V.    Code,    §3278,    Sub-sec.    3. 

In  respect   to  the  benefit  certificate  in  the  Knights 

of   Honor    two  contentions   are    made.       First,   that   it 

must    be   treated    as    insurance,    and    is    governed    by 

the   rules    above   cited;    second,    if    it   does    not    pass 

under    the    statute    of    distribution    as    insurance,     it 

passes   under   the   terms   of   the   benefit   certificate   and 

the   laws   of   the  order,   which   authorizes   the   member 

to  dispose  of  it  by  will,  which  was  done  in  this 
case* 

It   is   insisted   the   record   shows   that  when  George 

Getz   applied   to   become   a   member   of    the  order,    he 

directed   his   benefit   to   be   made   payable  to   his  wife, 

Frances   Getz;    that   when    he    took    the    third  degree 
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and   recoived   bis   benefit  certificate   be   made   tbis   dis- 
position  of   it    by   will,    viz. : 

^^To  tJu'    Officers   and  Meinber%   of  the   Supreme   Lodge 
KnlgKU   of  Honor: 
*' Brothers — It  is  my  will  tbat  the  benefit   named 
in  tbis  certificate   be  paid   to   Mrs.   Frances  Getz,   my 
wife.  (Signed)  George   Getz." 

The  insistence,  therefore,  is,  that  the  direction  of 
payment  made  by  George  Getz,  in  his  benefit  cer- 
tificate, was  his  will.  And  although  the  legatee,  Mrs. 
Getz,  died  before  the  testator,  that  her  issue  sur- 
viving the  testator  would  take  the  estate  bequeathed 
to  her.  M.  &  V.  Code,  §§3036,  3276.  We  think 
this   contention   cannot   be   sustained. 

In  the  case  of  Tennessee  Lodge  v.  Ladd^  5  Lea, 
721,  in  speaking  of  a  similar  direction  in  a  benefit 
certificate,  this  Court  said,  viz. :  * '  Such  an  instru- 
ment, attested  by  two  witnesses,  might  be  proved  as 
a  will  of  the  fund  under  our  law,"  citing  McLean 
v.  McLean^  6  Hum.,  452.  It  may  be  remembered, 
in  the  first  place,  that  there  is  no  proof  in  this 
record  of  the  attestation  of  said  alleged  will  by  two 
witnesses,  or,  indeed,  by  any  witness.  Said  instru- 
ment has  not  been  probated  as  a  will,  nor  can  we 
see,  from  this  record,  how  it  is  susceptible  of  such 
formal  proof.  It  is  very  clear  to  us  that  the  wife 
took  no  vested  interest  in  this  certificate,  but  a  bare 
expectancy,  which  was  contingent  upon  surviving  her 
husband.     Under  the  rules  and  by-laws  of  the  Knights 
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of  Honor,  any  member  of  the  order  has  a  right  to 
change  the  beneficiary  in  his  certificate,  and  as  long 
as  he  lives  the  said  certificate  is  within  his  absolute 
power  of   disposition. 

In  the  case  of  Fidelity  Mutual  Life  Association 
V.  Wymie^  ante^  224,  the  policy  provided,  viz.:  ''The 
member  or  insured  may,  upon  the  approval  of  the 
president,  change  the  beneficiary  herein  named  by 
surrendering  this  policy  and  designating  another  ben- 
eficiary, having  a  lawfully  insurable  interest  in  the 
•life  of  the  insured,  in  which  event  the  within  named 
beneficiary  shall  have  no  claim  upon  or  be  entitled 
to  receive  anything  whatever  from  the  association." 
In  respect  of  that  policy,  the  Court  said,  viz. : 
''Under  such  a  policy  the  beneficiary  acquires  no 
vested  interest  until  the  death  of  the  assiired  occurs. 
Until  this  event  takes  place,  owing  to  the  right  of 
revocation  which  is,  by  the  condition^  reserved  to 
the  assured,  the  beneficiary  has  a  mere  expectancy, 
depending  upon  the  will  and  act  of  the  assured. 
And  this  expectancy  does  not  rise  to  the  dignity  of 
a   property  right." 

We  think,  upon  the  death  of  Frances  Getz,  her 
children  acquired  no  interest  in  said  fund  through 
her,  but  the  certificate  remained  the  property  of  the 
father,  George  Getz,  and  upon  his  death  descended 
to  Mary  Getz  and  Frances  Getz,  his  two  living  chil- 
dren. Elizabeth  Croisant,  the  stepdaughter,  could  not 
inherit  any  part  of  the  fund  from  her  stepfather. 
Upon   the   death   of    Frances   Getz,    the   daughter,    her 
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interest   passed   to  her  full  sister,  Mary,  and  her  half- 
sister,    Elizabeth   Croisant,    share   and  share   alike. 

If  it  be  assumed,  as  insisted  by  counsel  for  Eliza- 
beth Croisant,  that  the  benefit  certificate  was  the 
property  of  Frances  Getz,  it  being  a  chose  in  action, 
it  became  the  property  of  the  surviving  husband. 
The  same  may  be  said  in » respect  of  the  two  life 
policies.  Although  payable  to  Mrs.  Getz,  they  were 
mere  choses  in  action,  which,  upon  her  death,  be- 
came the  absolute  property  of  the  husband.  It  has 
been  held  that  a  life  policy  is  a  mere  chose  in  ac- 
tion. See  Scobey  v.  Watern^  10  Lea;  Mutual  Pro- 
tection Co,  v.  Hamilton^  6  Sneed,  269;  Olmstead  v. 
Reyes,    85    N.    Y.,    593. 

In  Rice  v.  McReyiiolds,  8  Lea,  37,  the  Court 
said,  viz. :  ' '  We  take  it  to  be  too  clear  for  argu- 
ment or  need  of  authority  that  the  husband  is  en- 
titled to  receive  and  reduce  to  possession,  during 
coverture,  all  choses  in  action,  whether  in  the  form  of 
notes,  debts,  or  legacies,  belonging  to  the  wife  at 
the  time  of  their  marriage  or  accruing  to  her  after- 
wards. If  he  fails  to  reduce  them  to  possession  dur- 
ing the  coverture  and  survives  the  wife,  then  his  ad- 
ministrator, as  personal  representative,  is  entitled  to 
them,  and  may  sue  for  and  recover  them."  Tune 
V.  Cooper,  4  Sneed,  296;  Mtll^,  ex  parte,  2  Lea, 
57,  58;  Joiner  v.  Franklin,  12  Lea,  422;  Wade  v. 
Cantrell,    1    Head,    346. 

The  question  now  being  decided  arose  in  the  case 
of    Olrnstead  v.    Keyeff,    85    N.    Y.,    593,    cited   in  the 
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able  argument  of  counsel  for  defendant  in  error. 
In  that  case  a  policy  was  made  payable  to  the  wife. 
She  died  before  her  husband.  The  question  was  pre- 
sented in  respect  of  the  disposition  of  the  proceeds. 
The  Court  said:  **The  general  rule  of  the  common 
law  is  that  the  husband  may,  during  the  joint  lives, 
reduce  his  wife^s  choses  in  action  to  possession  and 
then  appropriate  them  to  his  own  use,  or  he  may 
release  them  or  assign  them  so  as  to  bar  the  wife^s 
right  to  survivorship.  But  during  the  joint  lives  the 
husband  cannot  assign  or  release  so  as  to  bar  the 
wife  surviving  his  choses  in  action,  payable  after  his 
death  or  upon  contingencies,  or  at  times  which 
do  not  come  or  happen  until  after  his  death. 
In  such  cases,  however,  his  assignment  is  good 
as  against  the  whole  world  but  his  wife  surviving. 
A  husband  can  dispose  of  his  wife^s  property  in 
expectancy  against  everyone  but  the  wife  surviving. 
All  the  choses  of  the  wife  not  reduced  to  possession 
during  the  joint  lives,  by  the  common  law  passed 
to  the  husband  upon  her  death  —  all,  without  any 
exception — and  there  is  no  authority  to  the  contrary; 
and  this  is  true  whether  such  choses  are  then  pay- 
able or  are  mere  reversionary  or  contingent  inter- 
ests payable  at  a  future  day,  or  mere  possibilities. 
If,  after  his  wife^s  death,  the  husband  does  not 
release,  assign,  or  reduce  to  possession  her  choses  in 
action  during  his  lifetime,  then,  after  his  death,  his 
personal  representatives  are  entitled  to  administration 
upon   them,   for   the   benefit  of   his   estate,   as   part   of 
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his  assets.  .  .  .  Now,  to  apply  these  prin- 
ciples, ' '  continued  the  Court,  ' '  to  this  case,  the 
wife's  interest  in  this  policy  was  a  chose  in  action. 
At  her   death   it  passed   to  her   husband."  r^;j 

So    that,     in    any    view    of     the    case,     Elizabeth  ";i' 

Croisant  is  only  entitled  to  one  -  fourth  of  these 
funds,  to  wit:  the  sum  of  five  hundred  dollars  in 
the  Knights  of  Honor  and  one  hundred  and  fifty 
dollars  in   the   policies   of   insurance. 

The   decree   of    the   Chancellor    is    reversed,    and    a 
decree  entered   here   in   accordance   with    this   opinion. 


<      M 
■     ( 
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Johnson   v.    Hudson. 

{Jacksfm,       May    21,    1896.) 

1.  Constitutional   Law.     Sfatwtc*  providing  for  payment  of  un- 

claimed  costs  into  county  trea^iry,  valid. 

Doctrine  reaffirmed  that  statutes  are  constitutional  and  valid, 
which  provide  that  Clerks  or  other  officers  shall  pay  unclaimed 
costs  and  funds  into  the  county  treasury,  there  to  remain  until 
demanded  by  the  parties  to  whom  same  are  due.  (Post,  pp. 
631-637.) 

Code  construed:  ?J  577-581  (M.  &  V.);  §{520-524  (T.  <fe  S.). 

Cases  cited  and  approved:  Deadrick  v.  Washington  County.  1 
Cold.,  202;  Head  v.  Barry,  1  Lea,  753;  Massey  v.  Gleaves,  1 
Tenn.  Chy.,  150-153. 

2.  Same.     Acts  1895,  CTi.  137,  {{  2,  3,  invalid. 

But  Acts  1895,  Ch.  137,  21  ^i  3,  empowering'  and  requiring  the 
attorneys  appointed  by  the  State  Comptroller  to  investigate 
the  books  of  Clerks  and  other  officers,  and  collect  from  them 
unclaimed  costs  and  other  funds  and  pay  over  same,  less  fifteen 
per  cent,  commissions,  to  the  parties  entitled  thereto,  is  an 
unlawful  invasion  of  the  rights  of  the  citizen,  and  violates  {  8 
of  the  bill  of  rights.  The  State  Comptroller  cannot  be  author- 
ized to  employ  attorneys  for  the  citizen  without  his  request  or 
consent,  and  to  be  paid  out  of  his  funds.     {Post,  pp.  637-S40.) 

Constitution  construed:  Art.  I.,  §  8. 

Act  construed:  Acts  1895,  Ch.  137. 

Cases  cited:  Reynolds  v.  Baker,  6  Cold.,  228;  Knox  v.  State,  9 
Bax.,  207. 


FROM     BENTON. 


Appeal    from    Chancery   Court  of    Benton   County. 
A.    G.    Hawkins,    Ch. 
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Johnson  &  Vertrees  and  Eli  P.  Morris  for 
Johnson. 

Sidney   L.    Peeler   for   Hudson. 

John  T.  Allen,  Sp.  J.  This  is  an  agreed  case, 
by  which  the  parties,  in  accordance  with  §§  4187,  4188 
of  M.  &  V.  Code,  submitted  the  facts  upon  which 
the  controversy  depends,  to  the  Chancery  Court  of 
Benton  County,  in  which  county  the  defendant  resides. 
The  defendant  is  Clerk  and  Master  of  the  Chancery 
Court  of  said  county,  and  has  been  such  for  three 
years.  The  complainant  is  the  attorney  appointed 
by  James  A.  Harris,  Comptroller  of  the  State,  under 
Ch.  13T  of  the  Acts  of  1895,  the  object  being 
to  clothe  said  attorney  with  the  powers  heretofore 
vested  in  the  Judge  or  Chairman  of  the  County 
Courts  of  the  State,  under  §§  678-581,  inclusive,  of 
M.    &   V.    Code. 

It  is  agreed  that  the  defendant,  as  such  Clerk 
and  Master,  had  received  and  collected,  and  now  has 
in  his  hands,  certain  sums  of  money,  due  and  going 
to   certain    parties,    known   and   unknown,    as    follows: 

1.  Fees  due  certain  parties  as  witnesses  in  the 
Chancery   Court,    amounting    to   twenty   dollars. 

2.  Fees  due  certain  parties,  and  oflScers  for  serv- 
ices  rendered,    amounting   to   twelve   dollars. 

3.  Amounts  due  certain  parties  for  legacies, 
unknown. 

4.  Amounts  due  persons  as  creditors  in  insolvent 
estates,  and  where  land  has  been  sold  for  the  pay- 
ment  of   debts,   amounting   to   twenty-six   dollars. 
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5.  Amounts  due  certain  parties  from  the  sale  of 
real   estate   for    partition,    amounting    to   nine   dollars. 

6.  And  perhaps  other  sums  from  other  sources, 
and  for  other  causes  not  known  or  remembered,  such 
as  printer's  fees,  surveyor's  fees,  and  such  fees  as 
arise  from  the  due  course  of  litigation  in  the  Chan- 
cery  Court. 

That  said  sums  have  been  in  the  hands  of 
defendant,  as  such  Clerk  and  Master,  for  more  than 
two  years;  that  said  Johnson,  as  such  attorney  afore- 
said, has  called  upon  defendant,  at  his  office,  to 
turn  over  all  these  sums  of  money  to  him,  as  pro- 
vided for  in  Ch.  137  of  the  Acts  of  1896,  which 
defendant  declined  to  do.  And  defendant  assigned 
fifteen  reasons  for  declining  to  pay  said  funds  over 
to  said  Johnson,  as  such  attorney,  all  of  which  are 
stated  in  the  record;  but  it  is  not  deemed  important 
or  material  to  mention  but  one  of  the  reasons 
assigned  by  defendant,  which  is  as  follows:  <<The 
said  Act  of  1895,  Ch.  137,  directs  the  Comptroller 
to  appoint  an  attorney  to  collect  the  money  of  the 
citizen,  when  he  has  not  requested  it,  and  to  take 
fifteen  per  cent,  of  his  money  as  pay  for  the  serv- 
ices of  the  attorney,  when  the  citizen  has  neither 
asked,  requested,  or  desired  the  same.  This  Act 
takes  from  the  citizen  fifteen  per  cent,  of  his  prop- 
erty without  his  consent  or  his  day  in  Court."  And 
it  is  insisted,  for  this  reason,  said  Act  violates  §  8 
of   the   Bill   of   Rights,    and   is   therefore   void. 

On   the   other    hand,    it    is   insisted    by  •  complainant 
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that  the  statute  means  that  the  attorney  collecting 
said  funds  shall  pay  them  over  to  the  county,  and 
that  the  county  is  the  party  entitled  to  said  funds, 
on  the  ground  that  said  funds  go  to  the  county  in 
the  nature  of  escheat,  and  that  the  citizen  is  not 
deprived  of  any  part  of  his  property  by  virtue  of 
this   Act. 

Section  577,  M.  &  V.  Code  (being  §  520  of  Code 
of  1858)  empowers  the  Judge  or  Chairman  of  the 
County  Court  to  act  as  the  financial  agent  of  the 
county,  and  says  what  his  duties  are  as  such  finan- 
cial  agent   in  subsections    1    to    10,    inclusive. 

Section  578  of  M.  &  V.  Code  (being  §  521  of 
Code  of  1858)  requires  the  Judge  or  Chairman  of 
the  County  Court,  in  making  settlements  with  the 
Clerks,  to  ascertain  what  amounts  of  money  in  their 
hands  due  to  witnesses,  officers,  and  others,  which 
may  have  been  collected  by  them  from  suitors,  or 
from  the  State  and  county  treasury,  and  which  have 
been  in  the  hands  of  the  Clerks  for  more  than  two 
years,  and  provides  that  such  sums  of  money  shall  be 
pai^  into  the  county  treasury  as  other  county  revenue. 

Section  579  of  M.  &  V.  Code  (being  §522  of 
Code  of  1858)  requires  the  Clerks,  upon  oath,  to  re- 
port to  the  Judge  or  Chairman  the  items  so  col- 
lected by  them  and  remaining  in  their  hands,  as 
mentioned  in  the  last  section,  and  the  Judge  or 
Chairman  is  required  to  examine  the  books  minutely 
and  interrogate  the  Clerks  with  reference  to  the  facts, 
and   to   report   thereon   to   the   County   Court. 
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Section  580  of  M.  &  V.  Code  (being  $?  523  of 
Code  of  1858)  requires  the  Judge  or  Chairman  to 
accompany  his  report  with  a  list  of  the  persons  to 
whom  money  remaining  in  the  hands  of  the  Clerk 
is  due,  and  the  County  Court  shall  spread  the  same 
in   full  in   a   record   book   kept   for   that   purpose. 

Section  581  of  M.  &  V.  Code  (being  §524  of 
Code  of  1858)  says:  ''The  person  to  whom  any 
money  paid  into  the  county  treasury  is  due,  may 
apply  to  the  Judge  or  Chairman  of  the  County 
Court  for  a  warrant  for  the  amount  due  him,  and 
on  presenting  this  warrant  to  the  County  Trustee 
he  shall  pay  the  amount,  as  in  other  cases,  out  of 
any   money   in   the   treasury." 

In  the  case  of  Deadricl  v.  Vounty  Court  of  Wash- 
ington County^  1  Cold.,  202,  that  being  a  motion 
against  Deadrick,  as  Clerk  and  Master,  to  compel 
him  to  pay  over  moneys  to  the  county  treasury 
which  had  lain  in  his  office  unclaimed  for  more  than 
two  years.  Judge  McKinney,  delivering  the  opinion 
of   the   Court,    said: 

''We  are  of  opinion  that  the  Act  of  1845,  *  the 
substance  of  which  has  been  incorporated  into  the 
Code,  §§  521-524,  is  free  from  any  constitutional  ob- 
jection. Moneys,  in  greater  or  less  amounts,  are 
constantly  paid  into  the  Clerks'  offices,  which  are 
never  called  for  by  the  persons  to  whom  they  belong, 
and  consequently  fall  to  the  Clerk.  The  law  in  ques- 
tions transfers  these  moneys  to  the  several  county 
treasuries.      This  law  is  based  upon  the  familiar  prin- 
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ciple  of  the  doctrine  of  escheat,  by  which  the  lands 
of  persons  dying  without  heirs,  or  for  which  no 
owner  can  be  found,  go  to  the  State,  or,  with  us, 
to  the  common  school  fund.  The  same  principle, 
we  suppose,    may   be   applied   to   personalty. 

"What  objection  can  there  be  to  such  a  pro- 
vision? The  rights  of  the  persons  to  whom  the 
moneys  were  due,  should  they  ever  appear  to  demand 
them,  are  carefully  protected  by  the  statute.  No 
injury  is  done  to  them  by  the  transfer  of  the  fund 
from  the  Clerk's  office  to  the  county  treasury.  The 
payment  of  the  money,  if  ever  called  for,  is,  at 
least,  as  amply  secured  to  them.  Nor  is  any  injury 
done  to  the  Clerk  of  which  he  can  be  heard  to 
complain.  He  has  no  right  or  claim  to  the  money, 
and  the  authority  of  the  statute  is  full  indemnity  to 
him  against'  all  future  liabilities  as  regards  the  per- 
sons to  whom  the  moneys  may  belong,  in  event 
they   should   ever   appear   or   demand   payment." 

In  cases  of  escheats,  as  regulated  by  our  statute, 
§§  2961-2968  of  M.  &  V.  Code,  the  title  of  es- 
cheated property  vests  absolutely  in  the  State,  for  the 
use  of  the  common  school  fund,  and  there  is  no  pro- 
vision for  the  payment  of  any  escheated  property  to 
any  claimant  after  it  has  been  paid  into  the  State 
treasury.  But  by  the  law  in  question,  §§  578-681 
of  M.  &  V.  Code,  the  rights  of  the  persons  to  whom 
the  funds  in  the  Clerk's  hands  are  due  are  carefully 
preserved.  A  list  of  the  names  of  such  persons, 
and    the   amount    due    each,    is    placed    on    record    in 
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the  County  Court,  and  upon  demand  of  such  person 
the  Judge  or  Chairman  of  that  Court  issues  his 
warrant   upon   the   county   treasury   for   the   amount. 

In  no  sense  can  it  be  said  that  funds  thus  paid 
into  the  county  treasury  become  the  property,  abso- 
lutely, of  the  county.  The  county  is  simply  the 
custodian  of  the  fund,  to  preserve  it  until  called  for 
by   the   rightful   owner. 

This  was  a  very  wise  provision  of  the  law,  in 
view  of  the  fact  that  the  terras  of  office  of  tfie 
Clerks  expire,  and  the  funds  due  to  such  claimants, 
if  allowed  to  remain  in  the  hands  of  the  Clerks, 
are  liable  to  be  lost  to  the  owners,  after  the  lapse 
of  time,  either  by  the  Clerk  and  his  bondsmen 
becoming  insolvent,  or  by  the  bar  of  the  statute  of 
limitations.  But  after  the  funds  are  transferred  to 
the  county  treasury  they  become  trust  funds  in  the 
county  treasury,  and  without  reference  to  the  length 
of  time  said  funds  remain  in  the  county  treasury, 
the  rightful  owner  or  owners  are  amply  protected, 
if   they   should   ever   demand   the   same. 

In  the  case  of  Massey  v.  Oleaves^  1  Tenn.  Chy. 
Rep.,  150-153,  a  petition  was  filed  for  instruction 
from  the  Court  as  to  what  disposition  should  be 
made  of  funds  that  had  remained  in  the  hands  of 
the  Clerk  and  Master  several  years,  due  witnesses, 
officers,  litigants,  etc.,  and  Judge  Cooper  ordered 
publication  to  be  made  for  the  claimants  entitled  to 
said  funds  to  make  application  for  said  funds  within 
six   months;    and    held    that    §§  521-524   (of  Code   of 
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1858)  regulated  the  disposition  of  said  funds,  but 
until  said  funds  were  paid  over  into  the  county 
treasury  the  Chancery  Court  had  jurisdiction  to  order 
said  funds  paid  out  to  the  parties  upon  their  appli- 
cation. And  the  funds  in  question  in  that  case  were 
paid  to  the  parties  entitled  thereto,  under  the  orders 
of   the   Court. 

These  sections  of  the  Code  came  before  this  Court 
again  in  the  case  of  Head  v.  Barry^  1  Lea,  753. 
That  was  a  suit  by  the  Chairman  of  the  County 
Court  against  the  Clerk  and  Master  at  Gallatin,  to 
collect  and  transfer  to  the  county  treasury  funds 
that  had  remained  in  the  hands  of  the  Clerk  and 
Master  more  than  two  years.  And  the  Court,  in 
that  case,  quote  said  sections  of  the  Code,  and  say: 
''The  language  of  the  Act  of  1845  is  so  compre- 
hensive that  we  see  no  way  in  which  to  restrict  its 
operation,    were   we   disposed   to   do   so." 

It  is  manifest  from  the  reading  of  said  sections 
of  the  Code,  and  the  construction  put  upon  them  by 
the  Courts  in  the  cases  referred  to,  that  the  par- 
ties entitled  to  said  funds  are  the  persons  to  whom 
said  funds  are  due.  Ch.  137  of  the  Acts  of  1895 
is    as   follows : 

"Section  1.  Be  it  enacted  hy  the  Geiieral  Assem- 
bly of  the  State  of  Tennessee^  That  §§  520-524,  inclu- 
sive, of  the  Code  of  1858,  be,  and  the  same  are 
hereby,  amended  so  as  to  apply  to  Clerks  of  the 
Supreme  Court,  and  they  are  hereby  required  to 
pay   over   to   the   Judge    or   Chairman   of    the   County 
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Court  of  the  county  in  which  the  suits  originated, 
as  other  county  revenue,  on  the  first  day  of  Jan- 
uary, April,  July,  and  October  of  each  year,  all 
moneys  in  their  hands  due  to  witnesses,  officers, 
litigants,  and  others,  which  may  have  been  collected 
by  the  Clerk  from  suitors,  or  from  the  State  and 
county  treasury,  and  which  have  been  in  Court  for 
more   than    two   years. 

'*  Sec.    2.     Be   it  furtlier   enacted..    That   the   attor- 
neys appointed   by  the  State  Comptroller,  as  now  pro- 
vided, or   which    may   hereafter    be   provided   by   law, 
or   such   attorneys  as  the  State  Comptroller  may  deem 
necessary   to    appoint    for    the    purpose    of    enforcing 
the   provisions   of    the    above   named    sections  and    of 
this    Act   (which    is    hereby   authorized),    are   required 
and   empowered   to   investigate  all  of   the  books,  dock 
ets,     ledgers,     receipts,     notes,     etc.,     of    the    various 
Clerks  and    other    officers    of    this    State,    or    of    the 
Clerks  and  other  officers  of  the  various  counties  of  the 
State,  and   to   collect  any  and  all  revenue,   money,    or 
funds,  of   any  character  whatsoever,   found   due  there- 
from,   together   with    interest   and    penalties,    and    pay 
the    same    over   (less    the    compensation    provided   for 
attorneys  in  Ch.   218,   Acts  of  1879)  as  other  revenue 
collected   by   them   to   the   parties   entitled   thereto. 

''Sec.  3.  Be  it  farther^  enacted,  That  §§520  to 
524,  inclusive,  of  the  Code  of  1858,  and  all  other 
laws  relative  to  the  powers  and  duties  of  the  Judge 
or  Chairman  of  the  County  Court  in  conflict  with 
this   Act,    be,    and   the   same   are   hereby,    modified   so 


APRIL  TERM,   1896.  639 

Johnson  u   Hudson. 

as  to  conform  to  same,  and  all  other  laws  in  con- 
flict with  this  Act  are  hereby  repealed;  Provided^ 
That  nothing  in  this  Act  shall  be  construed  so  as  to 
prevent  the  County  Judge  or  Chairman  from  en- 
forcing the  provisions  of  said  sections,  and  of  this 
Act,  if  the  State  Comptroller  or  his  attorneys,  upon 
request  of  said  Judge  or  Chairman,  fail  to  do  so." 
This  Act  does  not  make  any  change  in  the  sec- 
tions of  the  Code  amended,  in  respect  to  giving  the 
counties  any  better  right  to  said  funds  than  was 
given  under  said  sections,  but  the  Act  leaves  the 
funds  to  belong  to  the  persons  to  whom  the  funds 
are  due.  Nor  does  the  Act  provide  expressly  for 
said  fund  to  be  transferred  from  the  Clerks  to  the 
county  treasuries  through  the  attorneys  of  the  Comp- 
troller of  the  State,  nor  can  that  be  inferred  from 
the  Act.  It  empowers  the  attorney  of  the  Comp- 
troller of  the  State  to  collect  said  funds  from  the 
Clerks  due  such  individuals,  and  to  pay  the  same 
over  (less  fifteen  per  cent,  commission  to  the  attor- 
ney) to  the  parties  entitled  thereto,  who  are  ofl9[cers, 
litigants,  and  others,  to  whom  said  funds  are  due, 
as  shown  by  the  Clerk's  books  and  records  in  his 
office.  The  Judge  or  Chairman  of  the  County  Court 
has  no  power  to  collect  and  turn  these  funds  into 
the  county  treasury  until  the  Comptroller  of  the 
State  or  his  attorneys  have  failed  to  collect 
said  funds  from  the  Clerks,  after  having  been  re- 
quested by  such  Judge  or  Chairman  to  do  so. 
The    Act    provides    for    transferring    said    funds   from 
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the  hands  of  Clerks,  who  are  under  bond  to  account 
for  said  funds,  to  said  attorneys  of  the  Comptroller 
of  the  State,  appointed  to  collect  the  said  funds,  who 
are  not  required  to  give  any  bond,  for  such  attor- 
neys to  pay  said  funds  over  (less  their  commission 
of  fifteen  per  cent.)  to  the  parties  entitled  thereto, 
not  ^ '  upon  the  familiar  principle  of  the  doctrine  of 
escheat,"  nor  for  the  purpose  of  better  preserving 
said  funds  for  the  persons  to  whom  said  funds  are 
due,  as  against  the  contingency  of  the  Clerk  going 
out  of  ofBce,  and  he  and  his  bondsmen  becoming 
insolvent,  or  said  claims  being  barred  by  the  lapse 
of  time,  which  were  the  objects  and  intention  of  the 
Act  of  1845,  sought  to  be  amended  by  said  Act  of 
1895 — but,  on  the  contrary,  the  State  Comptroller 
is  empowered  by  said  Act  of  1895  to  employ 
attorneys  to  represent  these  persons,  to*  whom 
funds  are  due  which  have  remained  in  the  hands 
of  the  Clerk  for  more  than  two  years,  without 
the  consent  of  such  persons;  and  the  attorneys 
thus  appointed  and  employed  are  allowed  to  deduct 
out  of  the  funds  of  these  persons,  when  collected, 
fifteen  per  cent,  commission  for  collecting  and  paying 
over  said  funds  to  the  parties  entitled  thereto,  with- 
out the  consent  of  the  said  parties  entitled  to  said 
funds   or   due   process   of   law. 

We  hold,  therefore,  that  Sees.  2  and  3  of  said 
Act  of  1895  are  obnoxious  to  Sec.  8  of  the  Bill 
of  Rights,  and  that  the  same  are  unconstitutional 
and   void.       6    Cold.,    228,    229;    9    Bax.    207. 

The   decree   of   the   Chancellor   is   reversed. 


I.r: 
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Chism,    Chubchill  &   Co.   v.    Bank. 

{Jackson,      May  23,    1896.) 

Bills  and  Notes.    Drawee  barik-s  liaMlity. 

A  drawee  bank  which  pays  a  draft,  relying  on  a  forged  indorse- 
ment thereon  of  the  name  of  a  fictitious  person  to  whom  the 
payee  indorsed  it  innocently,  as  the  result  of  a  fraud  practiced 
upon  him,  is  not  thereby  relieved  from  liability  to  the  payee. 

Cases  cited  and  approved:  46  Ohio  St.,  513;  126  N.  Y.,  318;  114 
Mass.,  311. 
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FROM    SHELBY. 


Appeal    from    Second    Chancery    Court     of    Shelby 
County.      Sterling   Pierson,    Ch. 

Scruggs     &     Henderson,     for     Chism,     Churchill 
&   Co. 


TuRLEY   &   Wright,  for   Bank. 

Beard,  J.  The  complainants  are  cotton  factors 
in  the  city  of  Memphis.  On  July  13,  1894,  they 
purchased  from  the  First  National  Bank  of  Memphis 
a  draft  for  $3,000,  payable  to  their  order,  and 
drawn  on  the  defendant,  the  First  National  Bank  of 
New  York.  After  getting  this  draft,  they  indorsed 
it    "pay   to    H.    C.     Hamilton    or    order,''    and    then 
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placed  it  in  the  hands  of  one  Weems,  to  be  deliv- 
ered to  the  indorsee,  Hamilton.  The  drawing,  in- 
dorsement, and  delivery  of  this  draft  were  the  result 
of  a  fraudulent  scheme  which  Weems  practiced  upon 
complainants. 

They  were  induced  by  him  (at  that  time  a  man 
of  fine  reputation  in  the  community)  to  think  Ham- 
ilton was  a  real  person,  who  had  consigned  to  him 
as  warehouseman,  for  storage  and  sale,  a  large  lot 
of  cotton,  and  this  draft  represented  the  advance 
which  complainants  agreed  to  make  to  the  supposed 
consignor  upon  this  cotton,  upon  an  understanding 
that  they  were  to  sell  same  and  earn  the  commis- 
sions accruing  therefrom.  It  turned  out,  however, 
that  Hamilton  was  nonexistent,  and  that  Weems  had 
no  such  cotton  •  under  his  charge.  But  the  record 
discloses  that  complainants  neither  knew,  nor  had 
occasion  to  suspect,  such  to  be  the  facts,  but,  believ- 
ing that  Hamilton  was  a  real  personage,  and  with 
the  view  of  carrying  out  this  agreement  with  Weems, 
they  purchased  this  draft  and  turned  it  over  to  him, 
indorsed,  as  is  stated  above,  for  delivery  to  their 
indorsee. 

Immediately  after  its  receipt,  Weems  indorsed  it 
to  himself  or  order,  using  for  this  purpose  the  name 
of  Hamilton,  and  then  carried  it  to  the  Mercantile 
Bank  of  Memphis,  and  that  bank,  without  any  sus- 
picion of  the  bad  faith  of  the  transaction,  or  of  the 
right  of  Weems  to  transfer  title  upon  his  indorse- 
ment,  paid  him  full   value  for  it,   and   then  forwarded 
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it  to  its  correspondent  in  New  York,  by  whom,  in 
due  time,  it  was  presented  to  the  drawee,  who, 
equally  ignorant  of  the  want  of  title  in  Weems,  and 
in  perfect  good  faith,  paid  it.  Discovering  within 
a  few  days  the  fraud  practiced  upon  them,  and  at 
the  same  time  that  the  draft  had  already  been  paid, 
this  bill  was  filed  by  complainants,  the  payee, 
against  the  drawee,  the  First  National  Bank  of  New 
York  and  the  Mercantile  Bank  of  Memphis;  against 
the  first  upon  an  OHsumj^Hit  implied  from  the  wrongful 
appropriation  of  the  draft  and  a  refusal  to  account 
for  its  proceeds,  and  against  the  latter  as  a  garnishee 
holding  funds  of  the  former  subject  to  attachment. 
Two   defenses    are    made: 

1.  That  complainants  were  guilty  of  such  care- 
lessness in  their  dealings  with  Weems  as  to  estop 
them    from   setting   up   the   present   claim. 

2.  That  the  indorsement  by  Chism,  Churchill  & 
Co.  of  this  draft  to  a  fictitious  indorsee  was  in  law 
an  indorsement  to  bearer,  and  the  result  was  that 
its  payment  through  the  usual  channels  of  trade, 
without  notice  of  the  alleged  defect,  discharged  the 
drawee. 

As  to  the  first  of  these  grounds,  it  is  sufficient 
to  say  that  the  record  fails  to  show  any  recklessness 
or  carelessness  upon  the  part  of  complainants  in  this 
transaction  to  prevent  a  recovery,  if  for  any  sound 
reason  this  suit  is  maintainable.  It  is  the  second 
ground,  however,  upon  which  the  defendants  rest 
largely    their    defense    to    this    claim.      What    is    the 


644  JACKSON : 


Chism,  Churchill  &  Co.  v.  Bank. 


effect  of  indorsiug  a  bill  to  a  fictitious  person,  the 
.  indorser  not  knowing  that  the  indorsee  was  fictitious, 
but,  on  the  other  hand,  believing  him  to  be  a  real 
person,  is  a  question  of  first  impression  in  this 
State.  There  is  no  doubt  it  is  true,  as  a  general 
proposition,  that  the  holder  of  commercial  paper,  pay- 
able to  order,  must  trace  his  title  through  a  genuine 
indorsement,  including  that  of  the  payee.  2  Ran- 
dolph, §  988;  1  Daniel,  $5  519;  3Iead  v.  Youngy  4 
T.    R.,    28-30. 

And  it  is  equally  true  that  where  a  banker  pays 
a  draft  or  check  drawn  upon  him,  be,  at  his  peril, 
pays  it  to  anyone  but  the  payee,  or  to  one  who  is 
able  to  trace  his  title  back  to  the  payee  through 
genuine  indorsements.  The  mere  possession  of  the 
check  or  bill,  under  apparent  title,  does  not  neces- 
sarily imply  the  right  to  demand  or  receive  payment, 
and  when  it  is  paid  to  such  holder  the  drawer  has 
put  upon  him  the  risk  of  seeing  that  the  apparent 
is  the  real  title  to  the  pa[>er.  For  the  banker 
holds  the  funds  of  his  depositor,  under  an  obliga- 
tion to  pay  them  to  him  or  to  his  order,  and  if 
he  pays  them  otherwise  he  cannot  treat  such  a  pay- 
ment as  a  discharge  of  his  liability.  Sh{pn\an  v. 
Bank,  126  N.  Y.,  318;  Eoharda  v.  TacJcet-,  16  Q. 
B.,    575;   Dodge   v.    Bank,    30    Ohio    St.,    1. 

It  is  otherwise  as  to  his  payment  of  a  check  or 
bill  payable  to  bearer.  In  such  a  case,  in  the  ab- 
sence of  knowledge  that  the  party  presenting  the 
paper  is  wrongfully  in  possession  of  it,   he  can  safely 
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pay,  because  in  so  doing  he  is  complying  with  the 
positive  demand  of  his  depositor.  Tiedeman  on  Com- 
mercial  Paper,    §  312. 

And  it  is  insisted  for  the  defense  that  this  was 
the  legal  effect  of  the  indorsement  by  Chism, 
Churhill   &   Co.     to   Hamilton,    the   fictitious    indorsee. 

It  seems  from  a  note  to  Byles  on  Bills,  p.  79, 
that  the  controversy  over  the  effect  of  the  indorse- 
ment of  bills  to  fictitious  persons  grew  out  of  the 
bankruptcy  of  Linsay  &  Co.  and  Gibson  &  Co., 
who  negotiated  bills  with  fictitious  names  upon  them 
to  the  amount  of  nearly  a  million  sterling  a  year. 
A  gxeat  many  cases  grew  out  of  these  indorse- 
ments in  the  various  Courts  of  England,  one  of 
which,    Minut   v.     Gihsmi^    was    carried    to   the   House  ^'% 

of  Lords.  1  H.  Bl.,  569.  Mr.  Chitty,  in  his 
work  on  Bills,  p.  178,  says:  ''The  result  of  the 
discussion  seems  to  be  that  a  bill  payable  to  a  fic- 
titious person,  or  his  order,  is  in  effect  a  bill 
payable  to  bearer,  and  may  be  declared  on  as  such, 
in  favor  of  a  hona  fide  holder  ignorant  of  the  fact, 
against  all  the  parties  knowing  that  the  payee  was 
a  fictitious  person."  In  other  words,  whether  such 
a  bill  was  collectible  by  the  holder  as  if  payable 
to  bearer,  depended  upon  the  fact  that  the  party 
against  whom  it '  was  sought  to  be  enforced,  at  the 
time  he  assumed  liability  upon  it,  knew  that  the 
payee  was  fictitious.  Where  he  possessed  such 
knowledge,  he  was  estopped  from  saying  to  a  ho7ia 
fide    holder    that    he   was    not    boun<l;    otherwise,    he 
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would  be  a  party  to  the  circulation  of  commercial 
paper,  apparently  good,  yet  with  an  inherent  lice 
which  rendered  it  worthless,  at  least  as  to  him, 
though  it  fell  into  the  hands  of  an  innocent  pur- 
chaser. 

Subsequently  the  Bill  of  Exchange  Act  of  1882 
was  passed,  the  effect  of  which  was,  in  part,  that 
a  bill  might  be  treated  as  payable  to  bearer  when 
the  party  named  as  payee  was  a  real  person,  but 
has  not,  and  was  not  intended  by  the  drawer,  to 
have  any  right  arising  out  of  it.  Gaveim^yr  <&  Coin- 
party  Bank  v.  Va^llano  Bros,^  Law  Rep.,  Vol.  I., 
Appeal   Cases,    p.    107. 

In  this  country,  among  the  text  -  writers,  Mr. 
Daniel  states  the  rule  as  general,  and  says  that  '*in 
the  case  of  a  note  payable  to  a  fictitious  person,  it 
appears  to  be  well  settled  that  any  bona  fide  holder 
may  recover  on  it  against  the  maker  as  upon  a  note 
payable  to  bearer.  It  will  be  no  defense  against 
such  hona  fide  holder  for  the  maker  to  set  up  that 
he  did  not  know  the  payee  to  be  fictitious."  Mr. 
Daniel  rests  the  rule  upon  the  ground  of  estoppel, 
but  Mr.  Randolph,  in  his  work  on  Commercial  Paper, 
Vol.  I.,  §  164,  note  4,  suggests  that  the  cases  cited 
by  him  to  support  his  text  ''apply  this  rule  only 
when  the  maker  has,  by  his  words  or  conduct, 
raised  any  estoppel  against  himself,"  and  this  latter 
author  fails  in  his  text,  as  we  understand  it,  to  give 
the  sanction  of  his  approval  to  the  rule  as  an- 
nounced  by   Mr.    Daniel. 
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The  question  presentied  in  this  case  has  arisen  and 
been  discussed  in  but  few  of  the  American  Courts, 
and  the  conclusions  reached  by  them  have  been  vari- 
ant.  Blodgett  v.  Jacknon^  40  N.  H.,  21,  relied  upon 
by  the  defendants  in  this  case,  we  think  is  not 
authority  for  the  rule  contended  for  by  them. 
There  a  note  payable  to  a  firm,  of  Whitney,  Shaw, 
Lent  &  Hawes  was  in  the  possession  of  Lent,  and 
was  sold  and  transferred  by  him,  for  value,  to  the 
plaintiff  in  the  action.  The  defendant,  the  maker 
of  the  note,  denied  the  genuineness  of  the  indorse- 
ment. To  the  issue  made  by  this  denial  the  Court 
said:  ^'The  bare  possession  of  this  note  by  this  per- 
son was  competent  evidence  to  be  submitted  to  the 
jury  that  he  (the  party  transferring)  was  the  Lent 
named  in  the  note,  and,  of  course,  a  member  of 
the  firm,  and  authorized  to  indorse  it  in  the  manner 
he  did.  Here  was  a  note  which  the  evidence  tends 
to  show  was  genuine,  payable  to  Whitney,  Shaw, 
Lent  &  Hawes,  a  thing  of  value  and  likely  to  be 
in  the  possession  of  the  owners;  such  possession, 
therefore,    raised   a   presumption   of   ownership." 

Kahn  V.  WatkbiH^  26  Kan.,  691,  does  raise  the 
precise  question  here  presented,  and  is  a  direct 
authority  for  the  contention  of  defendants.  In  that 
case  it  was  held  that  the  drawer  of  a  bill  who 
makes  it  payable  to  a  fictitious  person,  and  trans- 
mits to  a  third  person  for  delivery  to  the  payee, 
is  bound  to  a  hona  fid^  purchaser  from  that  third 
party,   who   indorses   it  with   the   name   of   the   payee. 
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though  the  drawer,  when  he  issued  the  bill,  believed 
that  the  payee  was  a  real  person,  and  intended  it 
to  be  delivered  to  him  only  upon  the  receipt  of  a 
valuable   consideration   from   him. 

The  C/Ourt  rested  its  opinion  on  the  text  of  Mr. 
Daniel,  which  has  already  been  adverted  to,  and 
certain  cases  which  were  regarded  as  authorities,  to 
sustain  the  rule  adopted.  Lane  v.  Kreker^  22  Iowa, 
399,  one  of  these  cases,  while  it  contains  a  dictum 
which  is  in  harmony  with  the  conclusions  reached  by 
the  Court  citing  it,  was  confessedly  not  an  authority 
on  the  real  point  in  controversy,  as  in  that  case 
the  note  sued  on  was  payable  to  bearer.  Another 
of  these  cases  is  Phillips  v.  hithum^  114  Eng.  C. 
L.,  694.  There  the  signature  of  the  drawer,  as  well 
as  the  indorsement,  was  a  forgery,  but  the  acceptor 
was  held  liable  upon  the  ground  that  he  had  misled 
the  holder.  The  ground  of  the  decision,  as  stated 
by  Keating,  J.,  in  the  final  disposition  of  this  case, 
reported  in  1  Law  Rep.  C.  P.,  463-472,  was  that 
<<upon  the  facts  stated  in  this  special  case,  it  was 
not  competent  for  the  defendant  to  deny  the  gen- 
uineness of  this  bill.  He  knew  that  the  plaintiffs 
were  willing  to  advance  money  upon  the  bill  only 
upon  his  vouching,  by  his  acceptance  of  it,  the 
authenticity  of  the  drawing."  Forbes  v.  Espy^  21 
Ohio  St.,  474,  was  also  relied  upon  in  Kahn  v. 
WatJdns^  supra.  In  that  case  E.,  W.  &  Co.  issued 
a  bill  on  New  York  to  the  order  of  C,  H.  &  Co., 
its  purchasers,   who  indorsed  it   to  one  Charles  Clark, 
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whose  real  name,  however,  was  Maro.  This  was  a 
case  of  a  fictitious  payee,  but  of  a  man  with  an 
alias — or  an  assumed  name — taking  title  in  this  as- 
sumed, rather  than  his  real,  name.  So  the  Court 
held  that  the  indorsement  and  delivery  of  this  bill 
to  Clark  must  be  regarded  as  an  affirmation  to  all 
persons  not  otherwise  informed,  that  there  was  such 
a  person  as  Charles  Clark,  and  that  Mora  was  that 
person.  We  do  not  think,  upon  these  facts,  that 
this  case  can  be  said  to  support  the  general  rule  to 
which  it  was  cited,  _  and  this  was  evidently  the  view 
of  the  Supreme  Court  of  Ohio  in  a  case  to  be 
referred   to   at   length   hereafter. 

Upon  the  other  hand,  we  have  at  least  two  well- 
considered  cases,  which,  in  effect,  adopt  the  English 
rule,  to  wit:  that  only  such  paper  as  is  issued  to 
a  fictitious  payee  or  indorsee  by  the  party  sought 
to  be  bound,  with  full  knowledge  of  the  fact,  shall 
be   treated   as    payable   to   bearer. 

In  one  of  these  cases  —  that  of  A?*rnstrong  v. 
National  BanJc^  46  Ohio  St.  Rep.,  512 — ^after  a 
careful  review  of  the  authorities,  it  is  said:  ''If  the 
drawer  of  a  check,  acting  in  good  faith,  makes  it 
payable  to  a  certain  person  or  order,  supposing 
there  is  such  person,  when,  in  fact,  there  is  none, 
no  good  reason  can  be  perceived  why  the  banker 
should  be  excused  if  he  pay  the  check  to  a  fraud- 
ulent holder  upon  any  less  precautions  than  .if  it 
had  been  made  payable  to  a  real  person;  in  other 
words,    why    he   should    not    be   required    to    use    the 
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same   precautions   in   the   one   case   as    in   the   other- 


that  is,  determine  whether  the  indorsement  is  a  gen- 
uine one  or  not.  The  fact  that  the  payee  is  a 
nonexisting  person  does  not  increase  the  liability  of 
the    bank   to    be   deceived    by   the   indorsement." 

The  case  of  Sfiipman  v.  T/ie  Bank  of  Neic  Tbrl-y 
126  N.  Y.  R.,  318,  involved  over  two  hundred 
thousand  dollars,  was  argued  by  counsel  of  research 
and  ability,  and  was  determined  by  a  Court  of 
deserved  reputation.  In  that  case  it  appeared  that 
the  plaintiffs  were  depositors  in  the  defendant  bank. 
They  drew  checks  for  large  sums  to  fictitious  payees, 
supposing  them  to  be  real  persons.  These  checks 
were  given  to  a  trusted  employee  to  be  turned  over 
to  the  respective  payees.  Instead,  however,  this 
employee  indorsed  the  names  of  the  payees  upon 
them  and  had  them  presented  to  the  drawee,  when 
they  were  paid  without  inquiry  or  suspicion  of  the 
genuineness  of  the  indorsements.  Suit  having  been 
instituted  by  the  drawer  to  recover  the  sum  so  paid 
out,  it  was  resisted  upon  the  ground  that  these 
checks  were,  in  law,  payable  to  bearer.  The  Court, 
however,  speaking  through  O'Brien,  J.,  saj^:  ''The 
maker's  intention  is  the  controlling  consideration 
which  determines  the  character  of  such  paper.  It 
cannot  be  treated  as  payable  to  bearer  unless  the 
maker  knows  the  payee  to  be  fictitious  and  actually 
intends  to  make  the  paper  payable  to  a  fictitious 
person. ' ' 

We    think    the    rule,     thus    limited,    is    reasonable, 
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while  to  eliminate  the  element  of  knowledge  or  intent 
would  leftve  it  harsh  and  mireasonable.  In  addition 
with  this  limitation  the  law  of  negotiable  paper,  so 
far  as  it  involves  the  question  of  forgery,  is  con- 
sistent. For  it  is  universally  conceded  that  the  pay- 
ment of  a  check  or  a  bill  drawn  to  the  order  of  a 
real  person,  upon  a  forged  indorsement  of  the 
payee^s  name,  will  not  protect.  In  such  a  case  the 
banker .  is  still  liable  to  the  owner  for  the  funds  in 
hand  as  though  no  payment  had  been  made.  3 
Randolph  on  Com.  Paper,  §  1739.  And  this  would 
be  so  even  if  the  forger  should  personate  an 
intended  payee  of  the  same  name.  Commonwealth  v. 
Foster^  114  Mass.,  3ll.  Then,  in  a  case  where  the 
drawer  has  been  guilty  of  no  wrong,  but  innocently 
issues  or  indorses  his  check  or  bill  to  a  fictitious 
person  believing  him  to  be  real,  and  a  third  party, 
without  authority,  writes  the  name  of  this  fictitious 
payee  or  indorsee  upon  it,  and  by  this  fraud  suc- 
ceeds in  collecting  it,  why  should  the  drawee,  by 
payment  of  such  indorsement,  discharge  himself  from 
liability  to  the  drawer?  The  writing  of  the  name 
of  the  nonexisting  payee,  under  such  conditions,  is 
forgery  at  common  law  (4  Black.,  247;  2  Wh. 
Cr.  L.,  §  653),  and  under  the  Code  (M.  &  V.), 
§  5492. 

In  the  present  case,  without  fault  on  the  part  of 
the  complainants,  the  drawee  has  paid  upon  a  forged 
indorsement,  to  a  party  not  entitled  to  collect  it,  a 
bill   of   which    Chism,    Churchill    &   Co.    were   owners, 
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and  which  no  one  had  a  right  to  collect  save  upon 
their  order,  and  now  has  it  and  declines  to  account 
for  its  value.  Under  these  circumstances,  we  think 
the  Chancellor  was  right  in  holding  the  drawee 
liable,    and   we  therefore   affirm   his   decree. 
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Shelby  County  v.  Exposition  Co.* 
{Jacksmi.      May   28,    1896.) 

1.  County  Courts.    Jurisdiction  of,  statutory. 

Doctrine  reafBrmed  that  County  Courts  possess  only  such  powers 
as  are  constitutionally  conferred  by  statute.     (Post,  p.  657,) 

Case  cited  and  approved:  Railway  Company  i;.  Wilson  County, 
89  Tenn.,  597. 

2.  Constitutional  Law.     Cmtf erring  poioers  upon  counMes. 

Having  power  under  the  Constitution  to  authorize  counties  to 
impose  taxes  for  county  purposes,  the  Legislature  necessarily 
ha^  power  to  authorize  County  Courts  to  appropriate  the  moneys 
raised  for  such  purposes.     {Post,  pp,  658,  669.) 

Constitution  construed:  Art.  II.,  §29. 

Act  construed:  Acts  1895,  Ch.  25. 

3.  SA»n5.     Exhibition  at  a  state  centennial  exposition  is  a  county  pur- 

pose. 

An  exhibition  of  the  resources  of  a  county  at  a  State  centennial 
exposition  is  a  county  purpose  within  the  meaning  of  the  con- 
stitutional provision  authorizing  the  Legislature  to  confer 
power  upon  the  counties  to  impose  taxes  for  county  purposes. 
{Post,  pp.  659-661.) 

Constitution  construed:  Art.  II.,  §29. 

Act  construed:  Acts  1895,  ch.  25. 

Cases  cited  and  approved:  Nichol  v.  Nashville,  9  Hum.,  252;  Mc- 
Callie  V.  Chattanooga,  3  Head,  318;  Adams  v.  Railroad,  2  Cold., 
645;  Railroad  v.  County  Court,  1  Sneed,  637;  14  L.  R.  A.,  479; 
4  Am.  Rep.,  406;  18  L.  R.  A.,  556;  11  Phila.,  276;  140  Mass.,  381, 
467;  92  Col.,  59. 

4.  Same.     State  centennial  expos^ltlon  outside  county  is  a  county  pur- 

pose. 

And  the  fact  that  the  State  centennial  exposition  is  to  be  cele- 
brated outside  the  territorial  limits  of  the  county  does  not 
make  the  exhibition  thereat  of  the  county's  resources  other 
than  a  county  purpose.     {Post,  PP-  661-663. ) 

♦Aa  to  the  public  purposes  for  which  money  raay  be  appropriated,  see  note  to 
Daggett  v.  Colgan  (Cal.),  14  L.  R.  A.,  474.— Reporter. 
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Cases  cited  and  approved:  Railroad  v.  County  Court,  1  Sneed,  667; 
McCallie  v.  Chattanooga,  3  Head,  318;  Adams  v.  Railroad,  2 
Cold.,  645. 

5.  County.     Public  schord^  are  resources  of. 

The  public  schools  of  a  county  may  be  classed  among  her  **  re- 
sources." within  the  meaning  of  a  statute,  and  resolutions  of  a 
county  court  for  an  exhibit  of  the  county  resources  at  a  State 
exposition.     {Post,  pp.  6r)9.  660,  662,  663.) 

Act  construed :  Acts  189.5,  Ch.  25. 

6.  Cextknnial  Exposition.     AppropriatUnw  to,  not  avoided  by  ex- 

tension of  its  duratlmi. 

An  appropriation  for  a  county  exhibition  at  the  State  Centen- 
nial Exposition  in  1896  is  not  avoided  by  a  subsequent  exten- 
sion and  prolongation  of  the  exposition,  so  that,  while  begin- 
ning in  1896,  it  shall  be  carried  into  the  year  1897.  [Post,  pp. 
663-665.) 

7.  Same.     Not  a  necessary  party  to  suit  to  enforce  county  approprirv- 

tUrns. 

The  Centennial  Exposition  Company  is  not  a  necessary  party  to 
a  suit  to  enforce  payment  of  a  county  subscription.  {Post.  pp. 
665-667.) 


FROM     SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. 
L.    H.    EsTES,    J. 

James   M.    Greer   for   Shelby   County. 

Malone  &  Malone  and  Turley  &  Wright  for 
Exposition   Co. 

Caldwell,  J.  On  the  thirteenth  day  of  Jan- 
uary, 1896,  the  County  Court  of  Shelby  County,  in 
regular  quarterly  session  assembled,  passed  a  resolu- 
tion,  in  usual   and  proper  form,  appropriating  twenty- 
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five  thousand  dollars  of  the  county's  revenue,  then 
in  the  county  treasury  or  to  be  thereafter  collected 
in  due  course  of  law,  '*to  provide  for  an  exhibit 
of  the  resources  of  the  county  in  the  Tennessee 
Centennial  and  International  Exposition,  to  be  held 
in  the  city  of  Nashville  during  the  current  year 
1896,"  the  fund  so  appropriated  **to  be  admin- 
istered" by  the  ^^  County  Court  Centennial  Com- 
mittee," composed  of  George  B.  Fleece,  J.  M.  Cole- 
man,  N.  C.  Taylor,  J.  M.  Goodbar,  R.  C.  Graves, 
and  N.  C.  Perkins,  citizens  of  Shelby  County,  '*  under 
such  rules  and  regulations"  as  the  Court  should, 
*'from  time  to  time,  provide."  On  a  later  day  of 
the  same  term  the  Court,  by  appropriate  resolution, 
'*  authorized "  its  Chairman  to  issue  warrants  on 
the  County  Trustee  ''in  payment  of  all  orders  for 
expenses  incurred  by  the  County  Court  Centennial 
Committee,"  such  orders  to  be  first  approved  by 
that   committee's    '* executive   committee." 

Some  time  thereafter  the  County  Court  Centennial 
Committee  < '  was  applied  to  by  Miss  Lida  Thomas, 
Superintendent  of  Public  Schools  for  Shelby  County, 
for  an  appropriation  of  fifty  dollars,  to  enable  her 
to  make  an  exhibit  in  behalf  of  the  county  schools 
at  the  approaching  Centennial  celebration,"  and 
''George  B.  Fleece,  one  of  the  committee,  having 
incurred  certain  traveling  expenses  in  and  about  the 
execution  of  his  duties  as  a  member  of  said  com- 
mittee, amounting  to  twenty-five  dollars,  applied  for 
a   sum    sufficient    to   cover   the  said   expenses."      Both 
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of  these  claims  were  properly  approved,  and  the 
County  Court  Centennial  Committee  ''applied  to  the 
Chairman  of  the  County  Court  to  issue  his  warrants 
for  said  sums,  which  he  declined  to  do."  There- 
upon the  present  action  was  commenced  as  an 
''agreed  case."  The  Tennessee  Centennial  Exposi- 
tion Company  and  the  several  niem])ers  of  the  Cen- 
tennial Committee  of  the  County  Court  of  Shelbj' 
County  being  plaintiffs,  and  Shelby  County  and  John 
J.  Barry,  Chairman  of  her  County  Court,  being 
defendants. 

The  plaintiffs  "insist  that  it  was  the  duty  of 
the  Chairman  of  said  Court  to  have  issued  warmnts 
upon  the  application  mentioned  above,"  and  seek  to 
have  him  compelled  by  mandamus  to  issue  them 
now;  while  the  defendants  "insist  that  the  Chair- 
man should  not  have  issued  said  warrants,  and  that 
his  refusal  to  issue  them  was  right,  under  all  the 
facts   and   circumstances   of   the   case." 

The  Circuit  Judge  "found  the  , matter  of  law 
submitted  to  the  Court,  upon  the  agreed  statement 
of  facts,  in  favor  of  the  plaintiffs  and  against  the 
defendants,"  and,  thereupon,  ordered  and  adjudged 
that  the  Chairman  of  the  County  Court  of  Shelby 
County  "issue  his  warrant  for  fifty  dollars,  payable 
to  Lida  Thomas,  and  also  issue  his  warrant  for 
twenty-five  dollars,  payable  to  George  B.  Fleece," 
and  that  such  warrants,  when  issued,  "be  delivered 
to  .  .  .  .  the  committee  appointed  by  the 
County   Court,    as   set   forth   in   the   agreed   case." 
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The  defendants  have  appealed  in  error.  There 
can  be  no  reasonable  doubt  that  the  ''expenses," 
for  which  the  Chairman  was  authorized  to  issue  his 
warrants,  were  expected  and  intended  to  embrace^ all 
proper  expenditures,  whatever  the  form  or  nature, 
to  be  made  by  the  committee  in  connection  with 
the  contemplated  exhibit,  and  that  the  Court  de- 
signed that  all  outlays  which  the  committee  should 
have  the  right  to  make  should  come  within  and  be 
paid  alone  out  of  the  appropriation  of  twenty-five 
thousand  dollars;  hence,  in  considering  the  right  of 
the  committee  to  demand  warrants  for  the  matters, 
or  expenses,  involved  in  this  case,  it  becomes  nec- 
essary to  determine,  in  the  first  place,  whether  or 
not  the  appropriation   itself   was   validly    made. 

If  the  appropriation  was  valid  in  the  first  in- 
stance, and  nothing  has  since  occurred  to  render  it 
inoperative,  the  judgment  of  the  Court  below  is 
clearly    right. 

County  Courts,  in  this  State,  are  creatures  of 
statute  merely,  possessed  of  statutory  jurisdiction 
alone,  and  wholly  wanting  in  common  law  powers. 
All  their  powers  emanate  from  the  Legislature,  and 
in  granting  those  powers  the  Legislature  itself  must 
act  within  certain  constitutional  limitations.  Railway 
Co,    V.     Wilson    County^    89    Tenn.,    597. 

The  appropriation  in  the  present  case  was  made 
under  and  by  virtue  of  a  special  enabling  Act, 
passed   in   February,    1895,    which   is   as   follows: 

42—12  p 
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**AN    Act    to    empower    County    Courts    to    appropriate    money 
for  an  exhibit  at  the  Tennessee  Centennial   Exposition. 

''Section  1.  Be  it  enacted  by  the  General  Assein- 
^fy  of  the  State  of  Tenneanee^  That  the  County  Courts 
of  the  respective  counties  of  Tennessee  are  hereby 
authorized  and  empowered  to  make  appropriations  of 
money  to  provide  for  an  exhibit  of  their  resources 
at  the  Tennessee  Exposition,  to  be  held  in  the  city 
of  Nashville,  State  of  Tennessee,  in  the  year  1896; 
and  to  prescribe  ways  and  means,  rules  and  regula- 
tions, governing  the  expenditure  of  any  money  so 
appropriated. 

''Sec.  2.  Be  it  farther  enacted^  That  this  Act 
take  eflfect  from  and  after  its  passage,  the  public 
welfare   requiring   it."       Acts    1895,    Ch.    25. 

If  the  exhibition  of  a  county's  resources  at  the 
exposition  mentioned  is  to  be  regarded  as  a  county 
purpose,  then  this  legislation  is  undoubtedly  author- 
ized by  the  first  clause  of  Sec.  29,  Art.  11.,  of 
the  State  Constitution  of  1870,  which  declares  that 
"the  General  Assembly  shall  have  power  to  au- 
thorize the  several  counties  and  incorporated  towns 
in  this  State  to  impose  taxes  for  county  and  corpo- 
ration purposes,  respectively,  in  such  manner  as  shall 
be  prescribed  by  law;  and  all  property  shall  be 
taxed  according  to  its  value,  upon  the  principles 
established   in   regard   to   State   taxation." 

Obviously  the  Legislature  may  authorize  counties 
and  incorporated  towns  to  appropriate  money  for 
county  and  municipal  purposes,  respectively,    if   it  has 
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power  to  authorize  them  to  impose  taxes  for  such 
purposes;  the  power  to  do  the  latter,  which  is 
expressly  stated,  necessarily  includes  the  power  to  do 
the   former. 

It  follows,  therefore,  that  the  Legislature  acted 
within  its  constitutional  power  in  the  passage  of  the 
Act  mentioned,  if  the  appropriations  therein  author- 
ized to  be  made  shall  be  held  to  be  for  county 
purposes  in  the  true  sense;  and  in  the  latter  event 
it  follows,  furthermore,  that  the  said  Act,  being 
complete  in  form  and  substance,  and  free  from  other 
constitutional  objections,  aflForded  ample  authority  to 
the  County  Court  of  Shelby  County  for  the  making 
of   the   appropriation    called   in    question    in   this   case. 

There  is  no  exact  rule  by  which  the  Courts  may 
always  determine  what  is,  and  what  is  not,  a  county 
purpose,  or  a  corporation  purpose,  within  the  mean- 
ing of  the  provision  of  the  Constitution  just  quoted. 
The  question  must  be  decided  upon  the  particular 
facts   of   each   case. 

This  Court  has  held  the  building  of  a  railroad 
into  a  city  to  be  a  corporation  purpose  {Nichol  v. 
Nashville^  9  Hum.,  252);  and  likewise  the  building 
of  a  railroad  near  a  city,  when  calculated  to  pro- 
mote the  interests  of  the  city.  McCallk  v.  Chat- 
tanooga^ 3  Head,  318;  Adams  v.  Railroad  Co,^  2 
Cold.,  645.  For  the  same  reason  it  has  also  ad- 
judged that  the  construction  of  a  railroad  through 
a  county  is  a  county  purpose.  Railroad  Co,  v. 
County     Courts     1    Sneed,     637.        In    accord    is    the 
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great  weight  of  authority.  See  cases  cited  in  note 
on   p.    479    of    14   L.    R.    A. 

Referring  to  legislative  power  to  impose  the  bur- 
den of  taxation  for  a  public  purpose,  Judge  Cooley 
says:  **I  do  not  understand  that  the  word  *  pub- 
lic,' when  employed  in  reference  to  this  power,  is 
to  be  construed  or  applied  in  any  narrow  or  illib- 
eral sense,  or  in  any  sense  which  would  preclude 
the  Legislature  from  taking  broad  views  of  State 
interest,  necessity,  or  policy,  or  from  giving  those 
views  effect  by  means  of  the  public  revenues.  Ne- 
cessity alone  is  not  the  test  by  which  the  lim- 
its of  State  authority  in  this  direction  are  to  be 
defined,  but  a  wise  statesmanship  must  look  beyond 
the  expenditures  which  are  absolutely  needful  to  the 
continued  existence  of  organized  government,  and 
embrace  others  which  may  tend  to  make  that  gov- 
ernment subserve  the  general  well-being  of  society, 
and  advance  the  present  and  prospective  happiness 
and  prosperity  of  the  people.''  The  People  v.  The 
Town  of  Salem,  20  Mich.,  452  (S.  C,  4  Am.  R., 
406.) 

To  our  minds  it  is  entirely  clear  that  an  exhibi- 
tion of  the  resources  of  Shelby  County  at  the  ap- 
proaching State  Centennial  Exposition  is  a  county 
purpose.  In  view  of  the  fact  that  the  event  to  be 
celebrated  is  one  of  no  less  note  and  importance 
than  the  birth  of  a  great  State  into  the  American 
Union,  and  of  the  further  fact  that  the  exposition 
is   reasonably  expected   to  attract  great  and   favorable 
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attention  throughout  the  country,  and  be  participated 
in  and  largely  attended  by  intelligent  and  enter- 
prising citizens  of  numei*ous  other  States,  at  least 
it  is  beyond  plausible  debate  that  such  an  exhibition 
is  well  calculated  to  advance  the  material  interests 
and  promote  the  general  welfare  of  the  people  of 
the  county  making  it.  It  will  excite  industry, 
thrift,  development,  and  worthy  emulation  in  dif- 
ferent avenues  of  commerce,  agriculture,  manufacture, 
art,  and  education  within  the  county,  thereby  tend- 
ing to  the  permanent  betterment  and  prosperity  of 
her  whole  people.  In  short,  it  will  encourage  prog- 
ress, and  progress  will  insure  increased  intelligence, 
wealth,  and  happiness  for  her  people,  individually 
and  collectively.  Undeniably,  that  which  promotes 
such  an  object  and  facilitates  such  a  result  in  any 
county,  is,  to  that  county,  a  county  purpose  in  the 
truest   sense. 

It  is  a  vain  impeachment  of  the  purpose  to  say 
that  the  exhibition  provided  for  is  to  be  made 
beyond  the  territorial  limits  of  the  county,  and  at 
the  capital  of  the  State,  some  two  hundred  miles 
away.  That  it  should  be  made  in  the  county  is  not 
essential.  Railroad  Co.  v.  County  Coxirt^  1  Sneed, 
667;  McCaUie  v.  Cliattanooga^  3  Head,  318;  Adams 
V.    Railroad    Co.^    2    Cold.,    645. 

Kindred  questions  have  been  similarly  decided  in 
other  States.  Recently,  an  appropriation  of  one 
hundred  thousand  dollars,  made  by  the  Legislature 
of   Kentucky  to   make  an   exhibit  of   the  resources  of 
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that  State  at  the  World's  Columbian  Exposition,  at 
Chicago,  HI.,  was  adjudged  to  be  for  a  public  pur- 
{x>se  within  the  contemplation  of  Sec.  171  of  the 
Kentucky  Constitution,  which  declares  that  ''taxes 
shalL  be  levied  and  collected  for  public  purposes 
only."'  Norman  v.  Ths  Kentucky  Boards  etc.-,  93 
Ky.,    537   (S.    C,    18    L.    R.    A.,    556). 

In  1891  the  Legislature  of  California  passed  an 
Act  appropriating  three  hundred  thousand  dollars  ''to 
meet  the  expenses  of  erecting  buildings  and  main- 
taining an  exhibit  of  the  products ' '  of  that  State 
at  the  World's  Columbian  Exposition,  at  Chicago. 
That  appropriation  was  held  to  be  for  a  public  use. 
Doggett  v.  Col^an,  92  Cal.,  53  (S.  C,  14  L.  R. 
A.,    474). 

In  the  latter  case,  the  Court,  after  deciding  the 
point  just  stated,  said,  additionally,  that  it  has  never 
been  doubted  that  the  State,  unless  restrained  by  its 
Constitution,  "could  confer  upon  a  city  or  town  the 
authority  to  celebrate  such  important  events  in  the 
history  of  the  country,  as  appeal  to  the  patriotism 
or  higher  sentiments  of  the  people,  and  to  tax  their 
citizens  to  pay  the  expense  thereof.  Thus  it  was 
held  that  the  city  of  Philadelphia  had  power  under 
its  charter  to  provide  for  the  entertainment  of  dis- 
tinguished visitors  upon  the  occasion  of  the  celebra- 
tion of  the  centennial  anniversary  of  American 
independence.  Tatham  v.  Philadelphia^  11  Phila., 
276.  So  also,  in  Massachusetts,  by  general  statutes, 
the    power    has   been   conferred    upon    towns   to   cele- 
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brate  the  centennial  anniversary  of  their  incorpora- 
tion (//ill  V.  .East  Hampton^  140  Mass.,  381),  and 
also  to  appropriate  money  for  the  celebration  of 
holidaj's,  and  for  other  public  purposes.  I/ubbard 
V.    Tannton,    140    Mass.,    467."     92  CaL,  59. 

Bat,  passing  the  question  of  the  original  validity 
of  the  appropriation  involved  in  the  case  at  bar, 
plaintiffs  in  error  contend  that  it  has  been  rendered 
inoperative  and  null  by  what  they  say  is  a  post- 
ponement of  the  exposition  until  1897.  The  facts 
upon  which  this  contention  is  based  are  disclosed  in 
a  resolution,  adopted  by  the  stockholders  of  the 
Tennessee  Centennial  Exposition  Company,  on  the 
seventh   of    February,    1896,    as   follows: 

''1.  Besolved^  The  time  for  inauguration  of  the 
Tennessee  Centennial  Exposition  of  1896,  with  all 
proper  ceremonials,  is  hereby  fixed  and  the  centen- 
nial year  ^nll  be  celebrated  on  the  first  day  of 
June,    1896. 

''2.  The  period  of  preparation,  embracing  the 
completion  of  all  buildings  and  the  accumulation  of 
all  material  exhibits,  shall  be  extended  to  embrace 
the  months  of  May,  June,  July,  August,  Septem- 
ber, and  October  of  the  year  1897,  so  as  to  allow 
such  an  extended  period  of  preparation  as  will 
insure  results  satisfactory,  in  every  detail,  to  the 
directors  and  to  the  public,  and  highly  creditable  to 
the   State,  and   to  every  contributor  to   the  enterprise. 

'<3.  The  construction  of  buildings,  the  accumula- 
tion   of    exhibits,    and   all    other    preparations    incident 
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to  the  opening  and  holding  of  the  exposition,  shall 
be  pushed  to  completion  as  rapidly  as  circumstances 
may  permit,  and  the  first  day  of  May,  1897,  will 
be  the  day  when  the  exposition  will  be  so  far 
equipped  in  all  its  appointments  as  to  justify  an 
invitation,  which  is  hereby  extended  to  the  public, 
to  attend  it,  until  its  close  on  the  last  day  of 
October,    1897." 

It  will  be  readily  observed  that  this  resolution 
does  not  work  an  entire  and  complete  postponement, 
but  rather  an  extension  and  prolongation.  It  is 
not  an  abandonment  of  the  exposition  first  intended 
and  the  substitution  of  another  one  in  its  stead. 
The  inaugural  ceremonies  and  the  formal  celebra- 
tion of  the  great  event  to  be  commemorated  will 
occur  on  the  first  day  of  June,  1896,  as  originally 
contemplated;  but,  for  the  enlargement  of  the  enter- 
prise and  the  greater  success  of  the  exposition  as 
such,  the  time  for  the  actual  and  finished  display 
of  exhibits  from  far  and  near,  and  for  the  general 
attendance  of  the  public,  is  carried  into  the  year 
1897.  Presumably,  the  increase  in  magnitude,  and 
the  larger  success  thus  provided  for  and  reasonably 
insured,  will  redound  to  the  advantage  of  all  exhib- 
itors,   Shelby   County    among    the   number. 

The  plan  now  is  to  extend  the  enterprise  through 
two  years  instead  of  one,  as  originally  designed, 
the  first  (1896)  to  be  used  in  formal  opening  and 
preparation,  and  the  second  (1897)  for  the  great 
display   and    its    consummation.       This   change    is    not 
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SO     radical    ,as     to     annul     appropriations    previously  <*\ 

made. 

The  mention  of  only  the  one  year  (1896)  in  the 
Act  of  the  Legislature  and  in  the  resolution  of  the 
County  Court  of  Shelby  County,  does  not,  in  a 
legal  sense,  limit  and  confine  the  appropriation,  made 
by  the  latter,  to  an  exposition  to  be  completed  and 
terminated  in  that  year.  The  time  mentioned  is  not 
to  be  considered  as  absolutely  controlling  in  all  re- 
spects, nor  should  it  be  treated  as  of  such  impor- 
tance  and  inflexibility  as  to  override  and  defeat  the 
whole  enterprise  in  case  of  such  a  change  as  has  been 
made.  The  manifest  purpose  and  intent  on  of  the 
Legislature,  and  of  the  County  Court,  were  to  have 
a  great  and  creditable  exposition  at  the  capital  of  the 
State  in  connection  with  the  celebration  of  her  one 
hundredth  anniversary,  and  whether  the  whole  of 
that  should  be  accomplished  in  one  year,  or  in  two, 
was  not  of  the  essence  of  the  legislation  by  the 
State  or  of  the  resolution  by  the  County  Court.  The 
exposition  designed  by  them  is  the  same  provided 
for  in  the  resolution  of  the  stockholders,  with  only 
such  changes  as  seem  most  favorable,  if  not  indis- 
pensable, to  its  sure  and  perfect  success.  These 
changes  facilitate,  rather  than  impede  or  destroy,  the 
paramount    object   of    a    State   Centennial    Exposition. 

It  has  been  well  and  truly  said  that  the  making 
of  the  appropriation  by  the  County  Court  created 
and  established  no  contractual  relation  between  the 
county   of    Shelby   and    the   Tennessee   Centennial   Ex- 


666  JACKSON : 


Shelby  Cotinty  v-  Exposition  Co. 


\ . 


position  Company,  and  that  said  company  cannot 
have  an(]  maintain  a  suit  for  any  part  of  the  fund 
appropriated.  But  that  does  not  aifect  the  validity 
of  the  appropriation  as  made.  That  company  was 
joined  in  this  suit  for  form's  sake  merely,  and  no 
judgment   was   sought   or   rendered   in   its   favor. 

The  real,  and  only  necessary  plaintiffs,  were  the 
members  of  the  * '  County  Court  Centennial  Com- 
mittee," appointed  by  the  County  Court  for  the 
administration  of  the  fund  appropriated;  and  they 
brought  the  suit  simply  to  compel  a  compliance,  on 
the  part  of  the  Chairman,  with  the  Court's  direction 
to  issue  warrants  in  payment  of  all  expenses  incurred 
by  the  committee,  as  the  representative  of  the 
county,    in    relation   to   its   proposed   exhibit. 

The  suit  was  well  brought,  and  the  judgment 
rendered  by  the  Circuit  Judge  is  right.  Both  mat- 
ters for  which  warrants  were  sought  were  legitimate 
matters    of    expense.       The    warrant    for    twenty  -  five 

dollars   w^as   sought   to   meet   an   outlay    by  a  member 

• 

of  the  committee  while  traveling  in  the  interest  of 
business  devolved  upon  the  committee  by  the  County 
Court;  that  for  fifty  dollars  was  sought  to  enable 
the  committee,  through  the  County  Superintendent  of 
Public  Instruction,  to  prepare  an  exhibit  on  behalf 
of  the  public  schools  of  the  county.  In  the  broad 
and  liberal  sense,  the  public  schools  of  a  county 
may  well  be  classed  among  her  resources.  Obvi- 
ously, the  word  '*  resources, "  as  employed  in  the 
Act   of   the    Legislature   and    in    the   resolution    of   the 
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County  Court,  was  intended  to  include  products  of 
farm,    forest,    manufacture,    art,    education,    e.tc. 

In  conclusion,  it  should  be  remarked  that  the 
County  Court  of  Shelby  County  has  never  attempted 
or  signified  any  desire  to  recall,  annul,  or  withhold 
the  appropriation  made,  but  has  simply  directed  the 
able  County  Attorney  to  represent  the  county  in  the 
preparation,  submission,  and  argument  of  this  agreed 
case,  to  the  end  that  this  Court,  in  due  course  of 
proceeding,  might  pass  upon  and  finally  decide  the 
question    herein   considered. 

Affirmed. 
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State    v,    Layne. 

{Jacho?i.      May    28,    1896.) 

1.  Former  Conviction.     Plea  of,  for  disturbing  public  worsMp. 

A  plea  of  former  conviction  to  a  charf^e  of  disturbing  public 
worship,  which  avers  that  defendant  had  been  fined  a  specified 
sum  by  a  Justice  of  the  Peace  upon  his  plea  of  guilty  of  a  gen- 
eral charge  of  disturbing  public  worship,  shows  that  the  pre- 
vious prosecution  was  under  J  5663,  (M.  &  V.)  Code,  imposing 
a  fine  of  from  930  to  $300  for  disturbing  public  worship  and  not 
under  J  3010,  (M.  <&  V.)  Code,  which  authorizes  the  imposition 
of  a  fine  forniisturbing  public  worship,  of  not  more  than  $5  by 
a  Justice  of  the  Peace,  without  any  plea  of  guilty.  (PosU  PP» 
669-674.) 

Code  construed:  JS3010,  5663  (M.  &  V.);  {?  1511,  4853  (T.  &  S.). 

Case  cited:  Hollingsworth  v.  State,  5  Sneed,  519. 

3.  Disturbing  Public  Worship.    Justice's  Judgment  imposing  9^  fine 
void, 

A  Justice's  judgment  imposing  a  fine  of  only  $4  upon  a  defendant 
pleading  guilty  of  disturbing  public  worship,  under  the  statute 
inflicting  a  fine  of  not  less  than  930  nor  over  9300,  is  void.  (Post^ 
pp.  672,  673.) 

Code  construed:  i  5663  (M.  &  V.);  {  4853  (T.  &  S.). 

3.  Plea  of  Former  Conviction.     Requisites  of. 

Doctrine  reaffirmed  that  plea  of  former  conviction,  based  upon 
a  proceeding  before  a  Justice  under  the  statutes  relating  to 
small  offenses,  must  aver  with  strictness  the  facts  essential  to 
the  validity  of  the  former  proceeding.     {Post,  pp.  671,  672.) 

Code  construed:  2  5819  (M.  &  V.);  ?4994  (T.  &  S.). 

Cases  cited  and  approved:  McGinnis  u  State,  9  Hum.,  43;  Sta1j^i»- 
Chaffin,  3  Swan,  493;  State  u  Clenny,  1   Head,  370;  Rose' 
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State,  9    Lea,  389;   State  v.  Atkinson,  9  Hum.,  677;   State  v. 
CJolvin,  11  Hum.,  601;  State  v,  Spencer,  10  Hum.,  431. 


FROM    OBION. 


Appeal     from    Circuit    Court    of     Obion    County. 

W.     H.     SWIGGART,     J. 

Attorney-general   Pickle   for   State. 
J.    W.    BuRNEY   for   Layne. 

Caldwell,  J.  Brandon  Layne  was  presented  for 
disturbing  public  worship.  He  pleaded  former  con- 
viction before  a  Justice  of  the  Peace  under  the  small 
offense  law.  The  District  Attorney  moved  to  strike 
out  the  plea,  and,  upon  his  motion  being  disallowed, 
he  admitted  the  truth  of  the  facts  pleaded.  Upon 
that  admission  the  Circuit  Judge  sustained  the  plea 
and  discharged  the  defendant.  The  State  appealed 
in  error. 

In  the  year  1801  the  Legislature  enacted  a  law 
declaring  ^Hhat  if  any  person  shall  interrupt  a  con- 
gregation assembled  for  the  purpose  of  worshiping 
the  deity,  such  person  shall  be  dealt  with  as  a 
rioter  at  common  law."  Acts  1801,  Ch.  35;  1 
Scott's  Laws  of  Tennessee,  721;  Caruthers  &  Nich- 
olson,   558. 

In    1815    it  was   made   the  duty  of   all   Justices  of 
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the  Peace,  Sheriflfs,  Coroners,  and  Constables  to  put 
forth'  prompt  and  active  efforts  for  the  apprehension 
and  punishment  of  all  persons,  who,  ^*  either  by 
words  or  gestures,  or  in  any  other  manner  what- 
ever," should  violate  that  law,  or  any  published 
rule  for  the  government  of  the  congregation,  in  the 
presence  of  such  officials,  or  of  others  giving  them 
information  thereof.  Acts  1815,  Ch.  60,  §§1,  2; 
2  Scott's  Laws,  208,  209;  Caruthers  &  Nicholson, 
558;    IloUingmcoj'th   v.    The   Stat^^    5    Sneed,    519. 

The  aforesaid  provisions  of  the  two  enactments  of 
1801  and  1815  were  consolidated  by  the  compilers, 
and  carried  into  the  Code  of  1858,  in  the  following 
language:  ''All  Justices  of  the  Peace,  Sheriffs,  Cor- 
oners, and  Constables  are  required  to  arrest  imme- 
diately any  person,  in  their  knowledge  or  observa- 
tion, disturbing  a  congregation  assembled  for  public 
worship,  or  violating  any  rule  or  regulation  adopted 
by  such  denomination  for  their  own  government,  or 
the  preservation  of  good  order.  Such  person  shall 
be  fined  by  the  justice  before  whom  brought  not 
exceeding  five  dollars,  or  bound  over  for  his  appear- 
ance at  Court,  to  be  proceeded  against  as  a  rioter 
for  the  offense."  Code,  §1511;  M.  &  V.,  §2010. 
At  the  same  time  the  compilers  introduced  into  the 
Code  of  1858  another  section,  in  these  words:  "If 
any  person  willfully  disturb  or  disquiet  any  assem- 
blage of  persons  met  for  religious  worship,  by  noise, 
profane  discourse,  rude  or  indecent  behavior,  or  any 
other   act,   at   or  near   the  place  of   worship,   he  shall 
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be  fined  riot  less  than  twenty,  nor  more  than  two 
hundred,  dollars,  and  may  also  be  imprisoned,  not 
exceeding  six  months,  in  the  county  jail."  Code, 
§4853;    M.    &   V.,    §  5663. 

Confessedly,  the  presentment  in  this  case  was 
framed  under  the  latter  section.  The  charge  is 
that  the  defendant  ''then  and  there  unlawfully  did 
disturb  and  disquiet  a  congregation  or  assembly  of 
persons  met  together  for  religious  worship,  by  loud 
talking,  profane  swearing,  quarreling,  being  drunk, 
and  other  rude  and  indecent  conduct,  at  or  near 
the  place  where  said  congregation  or  assembly  of 
persons   had   met   for    religious    worship." 

The  principal  provision  of  what  is  known  as  the 
small   offense  law   is   as   follows: 

'*Any  person  brought  before  a  Justice  of  the 
Peace  for  a  misdemeanor,  may  plead  guilty,  where- 
upon the  Justice  shall  hear  the  evidence,  and  fine 
the  offender,  according  to  the  aggravation  of  his 
offense,  not  less  than  two  nor  more  than  fifty  dol- 
lars, together  with  all  costs."  Acts  1847-48,  Ch. 
55,  §1;  Code  4994;  M.  &  V.  §5819;  Nicholson's 
Statute    Laws,    18  and    19. 

A  regular  and  proper  conviction  under  this  stat- 
ute may  be  successfully  pleaded  by  the  defendant 
in  bar  of  an  indictment  against  him  for  the  same 
offense.  McOinnis  v.  The  Stafe^  9  Hum.,  43;  The 
State  V.  Chaffin,,  2  Swan,  493;  The  State  v.  Clenny^ 
1    Head,    270;    Ro^e   v.    The    State,    9    Lea,    389. 

Great    strictness,    however,    is    to    be   observed    in 
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presenting  the  matter  of  foniier  conviction.  A 
party  seeking  the  benefit  of  that  defense  must  aver 
all  facts  essential  to  the  validity  of  the  former 
proceeding  and  conviction.  He  must  aver  that  he 
was  brought  before  a  Justice  of  the  Peace  on  the 
same  charge,  by  regular  process  duly  issued  and 
served  (Code,  M.  &  V.,  §  5819;  T/te  State  v.  Atkm- 
son^  .9  Hum.,  677;  The  State  v.  Colvltiy  11  Hum., 
601);  that  the  «lustice  heard  the  evidence  (Code  Ih.\ 
Ttie  State  v.  Spender ^  10  Hum.,  431;  The  State  v. 
Cohnn^  supra)  \  that  he  pleaded  guilty  and  was 
fined  (Code  /J.);  and  the  amount  of  the  fine.  The 
State  V.    Atkinj«yn^    9    Hum.,    679. 

The  plea  filed  by  defendant  in  the  present  case 
is  in  good  form,  and  contains  all  the  essentials  just 
enumerated.  Nevertheless,  it  is  clearly  bad,  in  that 
it  discloses  at  least  one  fatal  defect  in  the  pro- 
ceeding before  the  Justice,  that  defect  being  shown 
by  the  statement  in  the  plea  that  the  Justice  fined 
the  defendant  only  '*four  dollars.''  The  plea,  to 
be  good,  must  not  only  aver  that  the  defendant  was 
fined,  and  the  amount  of  the  fine,  but  the  amount 
of  the  fine  must  appear  to  be  such  as  the  Justice 
was  authorized  to  impose  in  the  particular  case. 
The   reverse   appears    in   the   plea   before   us. 

The  minimum  fine  authorized  by  the  statute 
(Code,  §4863;  M.  &  V.,  §5663),  which  the  de- 
fendant confessed  he  had  violated,  and  under  which, 
it  seems,  he  was  arrested  and  tried,  is  twenty  dol- 
lars;  hence,    the   judgment  for   a  less   sum  was  coram 
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}to?i  jiidlce  and  void.  There  was  no  authority  what- 
ever for  the  judgment  actually  rendered;  and,  as  a 
consequence,  that  judgment  was  an  absolute  nullity, 
and,  being  so,  could  afford  the  defendant  no  advant- 
age or  protection  in  a  subsequent  prosecution  for  the 
same   offense. 

It  is  true  that  §  4994  of  the  Code,  already 
quoted  herein,  authorizes  the  Justice  of  the  Peace 
trying  the  cases  contemplated  to  *'fine  the  offender, 
according  to  the  aggravation  of  his  offense,  not  less 
than  two  nor  more  than  fifty  dollars;"  but  that 
authorization  was  not  intended  to  change  the  min- 
imum or  maximum  fines  prescribed  by  other  statutes 
for  particular  offenses.  The  discretion  conferred  upon 
the  Justices,  as  to  amount  of  fines  to  be  imposed 
by  him,  was  intended  to  be  exercised  within  the 
limits  prescribed  by  the  particular  law  relating  to 
the  particular  offense  being  tried,  if  there  be  any 
such  limits.  In  each  particular  case  he  must  ob- 
serve the  peculiar  law  of  the  offense  to  be  pun- 
ished, and  in  no  case  can  he  impose  a  fine  of  less 
than  two  or  more  than  fifty  dollars.  Within  the 
latter  limits  he  may  impose  any  fine  authorized  by 
the  peculiar  law  of  the  offense  to  be  punished,  but 
in  no  event  can  he  lawfully  impose  any  fine  not 
authorized   by   that   peculiar   law. 

This  record  does  not  justify  the  insistence  of 
counsel  that  the  defendant  was  tried  and  fined 
under  §  1511  of  the  Code,  which,  as  has  already 
been  seen,   authorizes   the   Justice  of   the  Peace  trying 
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the  case  to  impose  a  fine  ' '  not  exceeding  five 
dollars." 

Pretermitting  all  question  as  to  whether  or  not 
the  oifenses  embraced  in  that  section  and  in  section 
4853  are  the  same;  and  a^  to  whether  or  not,  if 
they  are  the  same,  the  provision  of  the  former 
section  that  the  Justice  may  tine  the  offender  <'not 
exceeding  five  dollars,"  was  superseded  by  the  sub- 
sequent provision  of  the  latter  section  that  '^he 
shall  be  fined  not  less  than  twenty  nor  more  than 
two  hundred  dollars,"  etc.,  it  is  entirely  sufficient 
for  the  refutation  of  that  insistence,  and  for  all 
present  purposes,  to  say  that  the  former  provision 
is  not  applicable,  and  cannot  be  made  available 
under  the  pleadings  in  this  case.  If  the  offenses 
contemplated  by  the  two  sections  are  in  reality  the 
same,  and  all  the  provisions  of  both  sections  are  to 
be  considered  in  full  force,  it  is,  nevertheless  and 
undeniably,  true  that  the  punishment  to  be  impose<l 
under  the  one  section  is  different  from  that  to  be 
imposed  under  the  other,  and,  consequently,  that 
the  jurisdiction  of  the  Justice  as  to  amount  of  fine 
imposed  by  him,  in  a  given  case,  depends  upon  the 
question  whether  the  prosecution  is  under  the  one 
section  or  the  other.  The  punishment  administered 
by  him  must  be  appropriate  to  the  section  under 
which  the  prosecution  is  conducted;  a  prosecution 
under  one  will  not  authorize  punishment  under  the 
other. 

The   presentment   in   the   present   case   is,    undoubt- 
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edly,  framed  under  §  4853,  as  we  have  already  seen, 
and  not  under  §  1511;  and  the  defendant  is  pro- 
ceeded against  with  reference  to  the  punishment 
prescribed  in  the  former,  and  not  as  a  rioter  at 
the  common  law  under  the  latter.  It  is  almost  as 
certain  that  the  proceeding  before  the  Justice  was 
under   the   same   section. 

The  defendant  does  not  show  or  claim  in  his  plea 
that  he  was  arrested,  tried,  and  fined  under  section 
1511;  on  the  contrary  the  true  meaning  of  his  plea, 
as  we  understand  it,  is  that  he  was  arrested,  tried, 
and  fined  under  §  4853,  the  Justice  assuming  the 
right  and  power,  under  §  4994,  to  impose  the  fine. 
The  averments  of  the  plea  are,  in  substance,  that 
the  defendant  was  arrested  on  the  general  charge  of 
disturbing  public  worship;  that  he  appeared  before 
the  Justice  issuing  the  warrant,  and  pleaded  guilty 
as  under  the  small  offense  law,  and  was  thereupon 
tried  and  convicted  under  that  law,  for  the  offense, 
upon  the  plea,  and  with  the  imposition  of  the  fine 
stated. 

It  is  fair  to  assume  that  both  the  defendant  and 
the  Justice  knew  that  a  plea  of  guilty  was  not 
essential  to  the  power  of  the  Justice  to  impose  a 
fine  under  §1,  Ch.  60,  Acts  1815  (Code,  §1511),  as 
it  was  under  Code,  §4853;  and  therefore  that  they 
acted  advisedly  and  attempted  to  conduct  the  pro- 
ceedinor  before  the  Justice  with  reference  to  the 
latter  law  and  the  punishment  therein  prescribed,  and 
not    otherwise,    though    the    Justice    erroneously   sup- 
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posed  he  had  the  power,  under  the  small  offense 
law  (Code,  §  4994),  to  commute  that  punishment,  and 
accordingly   imposed   a   fine   of   only   four   dollars. 

A  fine  of  so  small  a  sum  was  not  authorized  in 
a  proceeding  under  §  4853;  hence,  the  judgment  im- 
loosing  it  was  void  and  of  no  virtue  in  law  for  any 
purpose.  This  is  no  less  true  because  a  judgment 
imposing  such  a  fine  would  have  been  authorized 
and  valid  if  rendered  in  a  proceeding  under  §  1511. 
A  judgment,  void  where  rendered,  cannot  be  vali- 
dated by  referring  it  to  another  proceeding  in  which 
it   would   have   )>een    valid. 

The  defect  mentioned  being  fatal  to  the  plea  of 
former  conviction,  and  as  such  conclusive  of  the 
case  on  this  record,  it  is  not  necessary  to  decide 
whether  or  not  the  offense  of  disturbing  public  wor- 
ship, as  contemplated  by  §  4853  of  the  Code,  falls 
within  the  provisions  of  the  ''small  offense"  law, 
and  may  be  finally  tried  and  punished  under  that 
law   by   a  Justice   of   the   Peace.  ' 

Reverse  and  remand.  Enter  same  judgment  as 
to  Walter  Spriggs,  whose  case  is  the  same  as  that 
of  Brandon  Layne. 
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Railroad  v.    Brewing   Co. 
{Jackson,      May   30,    1896.) 

Common  Carbier.    Erroneous  charge  cw  to  delivering  carrier's  liabilUy. 

An  instruction  authorizing  a  recovery  against  the  delivering  car- 
rier for  injury  to  hops  in  transportation,  if  the  injury  occurred 
through  the  failure  of  the  first  or  any  connecting  carrier  to 
furnish  suitable  cars,  without  limiting  defendant's  liability  to 
injury  received  in  such  cars  on  its  own  line,  is  reversible  error. 

Cases  cited:  Railroad  v.  Weaver,  9  Lea,  38;  Railroad  v.  Hollo- 
way,  9  Bax.,  188;  Transportation  Co.  v.  Bloch  Bros.,  86  Tenn., 
392;  Railroad  u  Dies,  91  Tenn.,  181. 


FROM    SHELBY. 


Appeal    from     Second     Circuit    Court    of     Shelby 
County.      J.    S.    Galloway,    J. 

John    P.    Houston    and    McCorry    &    Bond    for 
Railroad. 
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F.    Zimmerman   and   H.    F.    Dix    for   Brewing   Co. 

McAlister,  J.  The  defendant  in  error  recovered  a 
verdict  and  judgment  in  the  Second  Circuit  Court  of 
Shelby  County  against  the  Louisville  &  Nashville  Rail- 
road Co.  for  the  sum  of  $438.30,  dam'ages  to  a  car- 
load  of    hops.      The   railroad    company   appealed,  and 
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has  assigned  errors.  The  record  shows  that  on 
November  1,  1889,  S.  &  F.  Uhlman  shipped  from 
Pratt's  Station,  Oneida  County,  N.  Y.,  a  carload 
of  hops  consigned  to  the  Tennessee  Brewing  Co., 
at  Memphis,  Tenn.  A  through  bill  of  lading  was 
issued  by  the  New  York,  Ontario  &  Western  Railroad 
Co.,  the  receiving  carrier,  and,  after  passing  through 
the  hands  of  a  series  of  connecting  carriers,  the  ship- 
ment was  delivered  to  the  consignee  at  Memphis  by 
the  Louisville  &  Nashville  Railroad  Co.  The  defend^ 
ant  in  error  proved  that  when  the  hops  were 
shipped  at  Pratt's  Station,  N.  Y.,  they  were  sound 
and  sweet,  but  when  delivered  at  Memphis  they 
were  wet  and  musty.  It  was  a  much  controverted 
question  of  fact  upon  what  line  the  damage  occurred. 
As  already  observed,  the  present  suit  is  alone 
against  the  delivering  carrier.  It  is  well  settled  in 
this  State  that  although  the  initial  carrier  may  be 
responsible  for  the  entire  transportation,  any  subse- 
quent and  auxiliary  carrier  is  equally  liable  for  any 
default  occurring  upon  its  line.  Railroad  v.  Weaver^ 
9  Lea,  38;  M.  cfe  C.  H.  R.  Co.  v.  Ilollo^cay^  9 
Bax.,  188.  And  in  the  latter  case  it  was  held  that 
the  last  of  a  series  of  connecting  lines  over  which 
freight  is  transported  is  liable  for  loss  or  damage, 
subject  to  the  limitations  contained  in  the  contract 
of  shipment  with  first  line,  unless  it  appears  thut 
the  loss  did  not  occur  on  the  road  sued,  and  that 
the  burden  of*  proof  is  upon  said  road  to  show  that 
the    loss    did    not   occur   on    its   line.       Transportation 
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Co,  V.  Block  Brofi.^  86  Tenn.,  416.  Says  Mr. 
Hutchinson,  in  liis  work  on  Carriers,  §761:  ''But 
a  connecting  carrier  who  has  completed  the  trans- 
portation and  delivered  the  goods  to  the  consignee 
in  a  damaged  condition,  or  deficient  in  quantity,  will 
be  held  liable  in  an  action  for  the  damage  or  defi- 
ciency, without  proof  that  it  was  occasioned  by  his 
fault,  unless  he  can  show  that  he  received  them  in 
the  condition  in  which  he  has  delivered  them.  The 
condition  and  quantity  of  the  goods  when  they  were 
delivered  to  the  first  of  the  connecting  carriers  being 
shown,  the  jury  has  the  right  to  infer  that  they 
continued  in  that  condition  down  to  the  time  of 
their  delivery  to  the  carrier  completing  the  trans- 
portation and  making  the  delivery  to  the  consignee, 
and  that  the  injury  or  loss  occurred  while  they  were 
in  his  possession.  And  it  has  been  held  that  the 
presumption  which  applies  to  the  last  of  a  line  of 
connecting  carriers,  that  the  goods  were  delivered  to 
it  in  the  same  condition  as  they  were  delivered  to 
the  fii-st  carrier,  applies  also  to  any  intermediate 
carrier,  and  in  such  cases  the  receiving  carrier  will 
be  regarded  as  the  agent  of  the  succeeding  connect- 
ing carriers  for  the  purpose  of  accepting  the  goods 
for  transportation  over  the  connecting  lines,  and  the 
receipt  or  bill  of  lading  given  by  such  receiving 
carrier  will  be  competent  evidence  in  an  action 
against  any  of  the  succeeding  carriers  into  whose 
possession  the  goods  may  have  come  to  show  the 
delivery     for     transportation,     the     condition     of     the 
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goods  at  the  time  of  such  delivery,  and  the  terms 
of   the  shipment.'' 

The  Circuit  Judge  charged  the  jury  correctly, 
^'that  in  this  state  the  last  of  a  connecting  line  of 
carriers  is  liable  for  the  loss  or  damage  to  freight, 
if  lost  or  damaged  while  in  transport  over  said  last 
connecting  line,  and  the  burden  of  proof  is  upon 
the  last  connecting  line  to  show  that  the  loss  or 
damage  did  not  occur  through  the  negligence  of  the 
officers  or  agents  of  the  said  last  connecting  line  of 
road."  It  is  not  controverted  that  this  charge  was 
in  entire  accord  with  our  authorities,  but  it  is  as- 
signed as  error  that  the  trial  Judge  submitted  to 
the  jury  the  following  instructions,  to  wit:  **If  you 
find  from  the  evidence  that  the  safe  transportation 
of  hops  required  rain-proof  cars,  and  if  you  find 
further  that  the  loss  occurred  to  plaintiff  through 
the  failure  of  the  first,  or  any  connecting  carrier, 
to   furnish   such   cars,    then   the   defendant    is   liable.'' 

Again,  the  following  instruction  is  assigned  as 
error,  for  the  reason  that  it  embodies  the  same 
objectionable  feature,  to  wit:  **If  the  proofs  satisfy 
you  as  to  these  two  points,  the  plaintiff  has  made 
out  a  prima  facie  case,  and  you  should  find  for  it 
unless  the  defendant  has  proven  to  your  satisfaction 
that  it  was  in  no  .way  negligent,  and  that  the  dam- 
age to  the  hops  did  not  occur  on  its  line  or  did 
not  occur  through  means  of  a  defective  car  fur- 
nished  by    itself   or   connecting   carriers." 

The   proof   showed    that   the   hops   in   question    had 
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been  transferred  to  several  cars  during  the  transit, 
and  it  was  a  disputed  question  where  and  how  the 
damage  occurred.  If  the  injury  to  the  hops  oc- 
curred before  the  car  reached  the  territory  of  the 
delivering  carrier,  and  in  consequence  of  a  defective 
car  furnished  by  the  initial  or  any  intermediate  car- 
rier, it  is  manifest  the  delivering  carrier  would  not 
be  liable.  If,  however,  the  loss  occurred  on  the 
line  of  the  delivering  carrier,  in  consequence  of  a 
defective  car  furnished  by  any  preceding  carrier,  the 
delivering  carrier  would  be  liable.  Raihoad  v.  Dies^ 
91  Tenn.,  181  (102  U.  S.,  452).  The  Qrcuit  Judge, 
however,  charged  the  jury,  without  limitation  or  qual- 
ification, that  if  the  loss  to  plaintiff  occurred  through 
the  failure  of  the  first  or  any  connecting  carrier  to 
furnish  rain-proof  cars,  the  defendant  company  would 
be  liable.  The  jury  must  have  inferred  from  this 
instruction  that  it  was  an  indispensable  condition  of 
defendant's  exoneration  from  liability  that  it  show 
not  only  that  the  loss  did  not  occur  on  its  line, 
but  that  it  was  not  occasioned  by  a  defective  car 
furnished  by  itself  or  any  connecting  carrier,  regard- 
less  of   where   the   damage   actually   occurred. 

For   the   error   indicated    the   judgment   is   reversed 
and    the   cause   remanded    for   a   new   trial. 
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Peters  v.    State. 
(Jackson.       June    8,    1896.) 

1.  Fish  Laws.    Exceptuvii  of  private  pcmds  does  not  embrace  a  Uike. 

The  exception  of  private  ponds  from  the  prohibition  of  the  stat- 
ute making"  it  unlawful  to  take  fish  in  the  waters  of  this  State 
except  by  rod  or  line,  does  not  extend  to  a  body  of  water  called 
a  lake,  subject  to  periodic  overflow  by  the  Mississippi  River, 
and  covering  aq  area  of  1,040  acres,  of  which  one  person  owned 
1,000  acres  and  another  the  remaining-  40  acres.  {Post,  pp.  683- 
686.) 

Act  construed:  Acts  1895,  Ch.  127. 

Case  cited:  93  Pa.  St.,  458. 

2.  Same.     Exception  of  lakes  of  fifteen  square  miles  valid. 

The  exception  of  lakes  having*  an  area  of  fifteen  square  miles 
and  over,  and  subject  to  overflow  or  backwater  from  the  Mis- 
sissippi River,  which  is  made  in  the  statute  prohibiting  the 
taking  of  fish  in  the  waters  of  this  vState  except  by  rod  or  line, 
does  not  vitiate  the  statute.  The  classification  is  not  arbitrary 
and  unnatural,  but  reasonable,  and  resting  on  the  idea  that 
such  lakes,  on  account  of  their  larger  size  and  being  period- 
ically replenished  from  the  river,  are  not  liable  to  suffer  thereby 
such  material  waste  or  destruction  of  their  stock  of  fish  as 
lesser  lakes  or  streams.     (Po«f,  pp.  686,  687.) 

Constitution  construed:  Art.  XI.,  ^8. 

Act  construed:  Acts  1895,  Ch.  127. 

Case  cited  and  approved:  Morris  v.  Stratton,  89  Tenn.,  497. 

3.  Same.     Constltutkynal  power  to  enact. 

Either  general  or  special  laws,  as  the  Legislature  may  deem 
proper,  can  be  enacted  respecting  the  preservation  of  fish  and 
game  under  Const.,  Art.  XL,  g  13,  authorizing  the  enactment 
of  such  laws,  and  adding  that  they  may  be  enacted  and  en- 
forced in  particular  counties  or  geographical  districts  desig- 
nated by  the  General  Assembly.     {Post,  pp.  687,  688.) 

Constitution  construed:  Art.  XL,  |  13: 

Act  construed:  Acts  1895,  Ch.  127. 
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4.  Same.     Ownership  ofjiah. 

The  owner  of  part  of  a  lake  has  no  constitutional  right  to  the  fish 
therein,  which  is  unwarrantably  interfered  with  by  prohib- 
iting them  to  be  taken  except  in  a  specified,  reasonable  man- 
ner.    {Post,  pp.  688,  689,) 

Constitution  construed:  U.  S.  Const.,  XIV.  Amendment. 

Case  cited:  142  111.,  30  (S.  C,  16  L.  R.  A.,  684). 

5.  Same.     LegislatVoe  power  to  pass  reaffirmed. 

The  constitutional  power  of  the  Legislature  to  enact  laws  for 
the  protection  and  preservation  of  game  and  fish  is  reaffirmed. 
(Post,  PP'  688,  689.) 

Cases  cited  and  approved:  Maney  v.  State,  6  Lea,  318;  153  U.  S., 
133;  97  111.,  330. 


FROM     LAUDERDALE. 


Appeal  from  Circuit  Court  of  Lauderdale  County. 
Thomas  J.    Flippin,    J. 

James  Oldham  and   Thomas   Steele  for  Peters. 

Attorney-general  Pickle,  W.  E.  Lynn,  and  J.  P. 
Gause   for   State. 

Beard,  J.  The  plaintiffs  in  error  were  indicted 
for,  and  upon  trial  were  found  guilty  of,  a  viola- 
tion of  Sec.  1  of  Ch.  127  of  the  Acts  of  1896. 
This  Act  is  entitled  ''An  Act  for  the  protection  of 
fish  in  the  State  of  Tennessee,''  and  by  its  first 
section  makes  it  ''unlawful  for  any  person  or  per- 
sons to  catch,  kill,  or  wound  any  fish  in  any  of 
the   streams,    lakes,    rivers,    or   ponds    in    this   State," 
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by  seine,  etc.,  or  '*in  any  way,"'  etc.,  "except  by 
rod  or  line  or  trot  line/'  It  is  provided,  however, 
that   'Hhis  section  shall  not  apply  to  private  i)onds. " 

The  few  facte  necessary  for  the  determination  of 
the  questions  presented  by  the  plaintiffs  in  error  on 
this  appeal  are  as  follows:  There  is  in  Lauderdale 
County,  in  this  State,  a  large  body  of  water,  popu- 
larly called  ''Open  Lake,''  or  **Big  Lake,"  which 
covers  an  area  of  1,040  acres,  lying  in  the  low 
lands  contiguous  to  the  Mississippi  River,  and  sup- 
plied by  periodic  overflows  therefrom.  Of  this  lake 
the  plaintiff  in  error,  Peters,  owns  one  thousand  acres, 
while  the  remainder,  consisting  of  forty  acres,  called 
the  "Arm,"  is  the  property  of  another.  The  plaintiffs 
in  error  have  been  for  several  years  engaged  together 
in  seining  this  lake  and  capturing  fish  in  that  way 
for  foreign  markets,  and  have  continued  this  prac- 
tice since  the  passage  of  the  Act  in  question.  When 
called  upon  to  answer  the  indictment  in  this  case, 
their  defense  was  that  this  was  a  "private  pond," 
within  the  meaning  of  the  proviso  of  -  the  first  sec- 
tion  of    that   Act. 

While  it  would  be  impossible  to  definitely  fix  a 
dividing  line  between  a  pond  and  a  lake,  yet  that 
a  distinction  does  exist  is  recognized  not  only  in  the 
language  of  the  common  people,  but  by  Mr.  Web- 
ster, who  defines  a  pond  as  a  body  of  water  nat- 
urally or  artificially  confined,  and  usually  of  less 
extent  than  a  lake,  "and  a  lake  as  a  large  body 
of   water    contained    in    a    depression    of    the    earth's 
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surface."  And  we  think  it  clear  that  this  distinc- 
tion was  understood  by  the  parties,  who  have  given 
to  this  sheet  of  water  the  name  of  * '  Big  or  Open 
Lake."  Conceding,  however,  that  it  may  be  called 
either  a  pond  or  a  lake  without  doing  violence  to 
the  rules  of  language,  still  it  is  not  a  '*  private 
pond"  within  the  tprms  of  this  proviso.  While  it 
was  the  purpose  of  the  Legislature  to  preserve  the 
fish  in  our  lakes,  water  courses,  etc.,  as  a  food- 
supply  for  the  public,  and,  to  accomplish  this,  it 
placed  an  interdict  on  those  methods  that  result  in 
their  wholesale  destruction,  yet  this  could  be  done 
without  interfering  with  the  owners  of  a  '  *  private 
pond."  With  the  fish  in  such  a  pond  the  owner 
might  do  as  he  willed.  To  exercise  this  unlimited 
control,  however,  the  property  must  be  essentially 
private.  It  must  be  a  sheet  of  water  covering  his 
own  land,  and  such  as  no  one  could  forbid  him  its 
use  any  more  than  the  cultivation  of  the  soil  under- 
neath, if  it  was  free  of  the  water.  Lacking  this 
element  of  exclusive  proprietorship,  we  think  it  clear 
that  plaintiffs  in  error  cannot  avail  themselves  of 
the  protection  of  this  proviso.  As  before  stated, 
while  Peters  is  the  owner  of  one  thousand  acres  of 
this  lake,  the  remaining  forty  acres  belong  to  an- 
other person.  If  the  former  is  the  owner  of  a 
private  pond,  then  so  is  the  latter,  and  we  would 
thus  have  one  body  of  water  constituting  two  dis- 
tinct private  ponds.  If  the  contention  of  plaintiffs 
in    error    is    correct,    then,    under    the    protection    of 
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this  proviso,  the  proprietor  of  this  "Arm"  of  forty 
acres,  if  he  could  invite  all  the  fish  of  the  kike 
into  it,  might,  by  the  use  of  destructive  methods, 
exterminate  them,  and  yet  be  guilty  of  no  wrong 
of  which  the  public,  or  any  individual  member  of 
it,  could  complain.  This  is  equally  true  as  to  the 
owner   of   the   one   thousand   acres. 

In  the  words  of  the  Supreme  Court  of  Pennsyl- 
vania, in  Reynolds  v.  Coin^  93  Pa.  St.,  468,  cited 
in  12  Am.  &  Eng.  Enc.  of  L.,  Vol.  12,  p.  627, 
this  body  of  water  '*must  be  treated  as  an  entirety, 
and  either  the  whole  or  none  is  private."  Treating 
it  as  an  ** entirety,"  we  hold  that  it  is  in  no  legal 
sense   a    '* private   pond." 

But  it  is  said  that,  even  if  plaintiffs  in  error  are 
wrong  in  the  above  contention,  yet  they  cannot  be 
punished,  because  of  the  unconstitutionality  of  the  Act. 

1.  It  is  insisted  that  it  violates  §  8  of  Art.  IL 
of  the  State  Constitution.  This  objection  is  directed 
to  §  6  of  the  Act,  which  provides  that  it  '^  shall 
not  apply  to  lakes  in  this  State  having  an  area  of 
fifteen  square  miles  and  over,  subject  to  overflow  or 
backwater  from  the  Mississippi  River,"  etc.  It  is 
argued  that  this  exception  is  ''arbitrary  and  unrea- 
sonable." MarriH  v.  Strattan,  5  Pickle,  497.  We 
do  not  think  so.  This  exception  from  the  opera- 
tion of  the  statute,  of  lakes  covering  such  large 
areas  and  whose  waters  and  fish  supply  are  peri- 
odically replenished  from  the  Mississippi  River,  was 
rested  upon  the  natural  and  reasonable  idea  that  they 
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would  not  be  liable  tx)  suffer  a  material  waste  or 
destruction  of  their  stock  of  fish  through  those  ex- 
haustive methods  forbidden  to  lesser  lakes,  and  to 
streams,  etc.  As  the  evil  consequences  which  this 
legislation  sought  to  avert  was  not  likely  to  occur 
in  these  large  lakes,  so  fortunately  located  for  re- 
ceiving fresh  supplies,  they  were  exempted  from  the 
operation  of  this  statute,  which  was  wisely  directed 
to  the  preservation  of  the  fish  in  the  smaller  lakes, 
streams,   and   ponds   of    the   State. 

2.  Again,  it  ife  argued  that  it  is  void  because 
violative  of  §  13  of  Art.  II.  of  the  State  Constitu- 
tion. As  we  understand  this  insistence,  it  is  this: 
that  while  the  Legislature  may  pass  laws  for  the 
protection  and  preservation  of  fish  and  game,  yet 
these  laws  shall  not  be  general,  but  must  be  con- 
fined to  particular  counties  or  geographical  districts. 
We  do  not  think  this  contention  warranted  by  any 
sound  rules  of  construction.  By  the  first  clause  of 
this  section  it  is  provided  that  **the  General  As- 
sembly shall  have  power  to  enact  laws  for  the  pro- 
tection and  preservation  of  game  and  fish  within  the 
State."  Under  the  terms  of  this  cl^^use,  and  in 
view  of  other  provisions  of  the  Constitution  which 
prohibit  class  legislation,  the  Legislature  might  very 
well  have  deemed  itself  restrained  from  passing  any 
other  than  general  laws,  and  yet  there  might  be 
localities  where  the  protection  of  such  statutes  were 
very  much  needed,  and  other  localities  where  they 
were   not   retjuired   and    might   be  oppressive.     Hence, 
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as  if  to  meet*  all  emergencies,  and  at  the  same  time 
to  put  every  constitutional  objection  to  rest,  it  is 
provided  in  the  concluding  clause  of  this  section 
that  '^such  laws  may  be  enacted  and  applied  and 
enforced  in  particular  counties  or  geographical  dis- 
tricts designated  by  the  General  Assembly.''  In 
other  words,  these  laws  may  be  general  or  special, 
as  the  wisdom  of  the  Legislature  may  from  time  to 
time    suggest. 

3.  Finally,  it  is  insisted  that  this  Act  is  void 
because  violative  of  the  lirst  section  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United 
States,  in  that  it  unwarrantably  interferes  with  the 
property  rights  of  the  owners  of  lakes,  etc.  We 
think  this  contention  equally  unsound.  It  overlooks 
the  fact  that  ^'fish  in  streams  or  bodies  of  water 
have  always  been  classed  by  the  common  law  as 
fercB  natufWy  in  which  the  riparian  proprietor,  or 
the  owner  of  the  soil  covered  by  the  water,  even 
though  he  may  have  the  sole  and  exclusive  right 
of  fishing  in  said  waters,  has,  at  best,  but  a  qual- 
ified property,  which  can  be  rendered  absolute  only 
by  their  actual  capture,  and  which  is  wholly  di- 
vested the  moment  the  fish  escape  to  other  waters/' 
2  BL,  392;  People  v.  Bridges,  142  111.,  30  (S. 
C,  16  L.  R.  A.,  684).  But,  in  addition,  the 
power  of  the  Legislature  to  enact  laws  for  the  pro- 
tection and  preservation  of  game  in  the  forests,  and 
fish  in  the  waters  of  the  State,  has  b^en  so  fre- 
quently  exercised,    and,    when   challenged   on   constitu- 
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tional  grounds,  has  been  so  uniformly  maintained, 
that  the  question  has  now  passed  beyond  the  realm 
of  debate.  On  this  point  we  need  only  refer  to 
the  following,  among  the  very  many  authorities: 
Maney  v.  State^  6  Lea,  218;  Lawton  v.  State^  152 
U.  S.,  133;  Morgan  v.  PeopU,  97  111.,  320;  Tiede- 
man's  Lim.  Pol.  Pow.,  §§  127/  and  125;  People  v. 
Bridges^    sujpra. 

The  judgment  of   the  Circuit   Court   is   affirmed. 

44—12  P 
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Edgar  v.    State. 

(Jackmn.      June    8,    1896.) 

1.  Criminal  Practice.    Motion  to  quash. 

A  motion  to  quash  an  indictment,  that  states  no  specific  grounds, 
will  be  disregarded.     {Post,  p.  691.) 

2.  Indictment.    For  false  personation  of  another. 

An  indictment  under  {  5621  (M.  &  V.)  Code,  making  it  a  felony 
to  falsely  personate  another  in  any  legal  proceeding  whereby 
the  latter^s  rights  or  interests  are  affected,  is  sufficient,  which 
avers  the  fact  of  such  false  personation  in  a  suit  pending  in  a 
Court  of  competent  jurisdiction,  and  all  the  facts  connected 
therewith,  without  stating  more  particularly  how  such  per- 
son's rights  or  interests  might  be  thereby  affected.  {Post,  pp. 
691,  692.) 

Code  construed:  {  5621  (M.  <fe  V.);  {  4820  (T.  &  S.). 

3.  False  Personation.     What  cotistUiites. 

The  false  personation  of  one  person  by  another  in  a  divorce  suit 
against  the  former,  by  a^epting  service  of  process  in  such 
suit,  in  which  a  judgment  pHmafaele  regular  and  legal  is  ren- 
dered  against  defendant,  ** affects"  the  interests  of  the  latter, 
even  though  such  judgment  is  void  or  voidable  for  fraud  upon 
the  Court  and  the  person  so  personated,  within  {  5621  (M.  <&  V.) 
Code,  making  it  a  felony  to  falsely  personate  another  in  any 
legal  proceeding  in  which  his  interests  are  in  any  way  affected. 
{Post,  pp.  692-695.) 

Code  construed:  ?  5621  (M.  &  V.);  |  4820  (T.  <fe  S.). 

Cases  cited:  Getty s  i;.  Getty s,  3  Lea,  260;  Chaney  v.  Bryan,  IS 
Lea,  589. 


FROM     SHELBY. 


Appeal    from     Second    Circuit     Court    of     Shelby 
County.      L.    P.    Cooper,    J. 
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Peters,    Roberts  &   Norfleet  for   Edgar. 
Attorney-general  Pickle  for   State. 

Beard,  J.  The  indictment  in  this  case  charges 
that  plaintiff  in  error,  in  a  certain  proceeding  insti- 
tuted in  the  Seeond  Circuit  Court  of  Shelby  County, 
by  Annie  C,  against  her  husband,  R.  B.  Davidson, 
for  divorce,  **did  falsely,  fraudulently,  and  felo- 
neously  personate  the  said  R.  B.  Davidson  and  ac- 
cept and  receive  from  the  oflScer  charged  with  the 
execution  of  process,  service  of  the  same,  together 
with  a  copy  of  the  bill  tiled  in  said  cause,  with  the 
intent  then  and  there  to  prejudice  the  interest  of 
said  R.  B.  Davidson."  On  the  trial  he  was  found 
guilty  of  the  offense  charged,  and  was  sentenced  to 
confinement  for  the  term  of  five  years  in  the  peni- 
tentiary of  the  State.  He  has  appealed  to  this 
Court,  and  has  assigned  a  number  of  errors  upon 
the  action   of  the   trial   Judge. 

1.  It  is  insisted  that  his  motion  to  quash  the 
indictment  should  have  been  sustained.  To  this  it 
is  sufficient  to  say  that  this  motion,  failing,  as  it 
did,  to  state  the  ground  on  which  it  was  rested, 
was   properly   overruled. 

2.  After  the  trial  a  motion  in  arrest  of  judg- 
ment was  made  and  overruled.  This,  it  is  urged, 
was  error.  The  indictment  in  this  case  was  founded 
on  §  5621  of  the  (M.  &  V.)  Code,  and  it  is  argued 
that  it  failed  to  set  out  the  statutory  offense,  in 
omitting,    as   it  did,    to    state   how    the    false    person 
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ation  by  plaintiff  in  error  would  or  could  affect  the 
right  or  interest  of  R.  B.  Davidson.  This  offense 
is  complete  with  the  false  personation  of  a  party  in 
a  suit  instituted  in  a  Court  of  competent  jurisdic- 
tion, and  when  the  State  charges  the  act  itself,  and 
all  the  facts  connected  therewith,  in.  the  indictment 
which  is  preferred,  it  has  done  everything  that  good 
pleading  requires  or  the  defendant  has  a  right  to 
demand.  This  was  done  in  the  indictment  in  ques- 
tion. 

3.  It  is  assigned  for  error  that  the  lower  Court 
declined  to  grant  a  new  trial  on  the  facts  disclosed 
in  the  evidence,  as  it  is  insisted  they  failed  to  make 
out  a   crime   under   this   statute. 

These  facts  are,  briefly,  as  follows:  Mrs.  Davidson, 
the  plaintiff  in  the  divorce  suit,  some  months  prior 
to  its  institution,  deserted  her  husband  in  Lexington, 
Ky.,  where  they  had  lived  for  a  number  of  years. 
Soon  thereafter  she  migrated  to  Oklahoma,  thence  to 
Kansas  City,  and  from  that  place  came  to  Memphis, 
in  this  State,  reaching  there  about  two  weeks  prior 
to  filing  her  divorce  petition  in  the  Second  Circuit 
Court  of  Shelby  County.  About  the  same  time,  and 
by  some  unexplained  coincidence,  the  plaintiff  in 
error,  who  was  also  a  citizen  of  Lexington,  Ky., 
appeared  in  Memphis  and  began  his  suit  for  divorce, 
against  his  wife,  in  the  same  Court.  In  the  peti- 
tion of  Mrs.  Davidson  she  alleges  her  marriage  to 
her  husband  in  1884,  and  that  immediately  there- 
after  they   moved    to   Chattanooga,    where    they   lived 
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together  until  two  years  prior  to  the  institution  of 
her  suit,  when  she  came  to  Memphis,  where  she 
had  continuously  resided  since;  she  also  alleged  a 
number  of  grounds  which,  under  the  statute,  if 
proven  and  her  averment  of  citizenship  had  been 
true,  would  have  entitled  her  to  a  divorce  a  vinculo. 
This  petition  was  verified  by  the  oath  of  Mrs. 
Davidson,  as  is  required  by  our  statutes,  and  it  was 
the  process  issued,  in  accordance  with  its  prayer, 
which  was  served  by  the  Sheriff  on  the  plaintiff  in 
error.  Within  a  few  weeks  after  its  institution,  the 
Circuit  Judge,  discovering  that  in  this  proceeding  a 
fi*aud  on  the  jurisdiction  of  the  Court  had  been  per* 
petrated,  ordered  it  to  be,  and  it  was,  dismissed.  It 
is  now  urgently  contended  that  these  facts  fail  to 
make  out  a  crime  under  the  statute  in  question, 
because  in  no  way  would  any  right  or  interest  of 
Davidson  (the  husband)  be  affected  by  any  decree 
that  might  have  been  rendered  in  that  cause.  In 
other  words,  it  is  insisted,  that  as  the  decree  pro- 
nounced in  that  cause  would  be  void,  as  held  in 
Getty 8  V.  Getty 8^  3  Lea,  260,  it  cannot  be  prop- 
erly said  that  it  would  in  any  way  touch  the  inter- 
ests of  the  husband.  It  may  be  conceded  that  the 
decree  would  be  void,  so  that  in  any  collateral  pro- 
ceeding the  husband  might  show  this,  yet  it  does 
not  follow  that  it  would  nowise  affect  him.  Upon 
its  face  it  would  be  a  good  decree.  The  Court  in 
which  the  suit  was  brought  had  jurisdiction  over 
divorce    causes,     the     petition     contained     all     proper 
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jurisdictional  averments^  and  the  process  upon  the 
face  of  the  officer's  return  was  served  upon  the 
right  defendant.  It  is  true  that  Davidson  might 
contest  the  decree  therein  rendered,  by  showing  the 
fraud  on  the  jurisdiction  of  the  Court  in  procuring 
it  {Chaney  v.  Bryan^  15  Lea,  589),  yet,  prima 
faciey  it  would  be  a  regular  and  legal  judgment, 
and  the  onus  would  be  on  him  to  show  its  invaliditv- 
This  being  so,  we  cannot  agree  to  the  proposi- 
tion, that  such  a  decree  would  not  be  prejudicial  to 
the  husband  when  it  pronounced  him  a  divorced  man, 
and  when,  to  escape  from  its  apparent  effect,  the 
burden  is  placed  upon  him  to  show  that  it  was  the 
result  of  a  gross  fraud  perpetrated  on  him,  as  well 
as  upon  the  Court  pronouncing  it.  But  this  argu- 
ment is  greatly  strengthened  if  auch  a  decree  is 
held  to  be  only  voidable,  as  it  is  by  a  great  many 
Courts.  2  Bish.  on  Mar.  &  Div.,  §1544  and  note 
5.  In  such  jurisdictions  Davidson  would  not  be 
permitted  to  show  collaterally,  either  by  pleading  or 
proof,  that  the  decree  was  procured  by  fraud;  but 
it  would  be  hold  as  conclusive  until  it  was  vacated 
in  a  direct  proceeding,  instituted  for  the  purix)se, 
in  the  Court  in  which  it  was  pronounced.  2  Bish. 
on   Mar.    &   Div.,    §  1563   and   notes. 

Whether,  therefore,  the  decree  in  such  a  case  be 
absolutely  void  or  only  voidable,  yet  it  is  clear  that 
the  right  or  interest  of  the  husband  would  have 
been,  to  some  extent,  affected,  and  that  the  false 
personation,     by   the   plaintiff    in    error,    of    the    hus- 
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band   in    that    suit,    which    made   possible   such   a   de- 
cree,   was   a.  crime   within    the   law. 

We  think  the  trial  Judge  was  right  in  his  con- 
struction of  this  statute,  and  that  the  verdict  of  the 
jury  was  fully  warranted  by  the  evidence.  The 
judgment,    therefore,    is   affirmed. 
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Sutton  v.   State. 
(Jackson.      June   11,    1896.) 

1.  Legislature.    D^erminea  policy  of  legistaM/on. 

The  Legislature  determines  for  itself,  and  conclusively,  without 
any  power  of  review  by  the  Courts,  all  questions  toaching  the 
policy  or  impolicy  of  enacting  laws,  and  their-  merits  or  de- 
merits.    (Post,  p.  698,) 

Constitution  construed:  Art.  II.,  {  2. 

Cases  cited  and  approved:  Ballentine  v.  Pulaski,  15  Lea,  633; 
Lynn  v.  Polk,  8  Lea,  229;  Peck  v.  State,  86  Tenn.,  262;  WUl- 
iams  V,  Nashville,  89  Tenn.,  488;  Cole  Mfg.  Co.  v.  Falls,  90 
Tenn.,  481. 

2.  CoNSTiT  UTION  A  L  L  A  w.     *  *  No  /ence  '*  law  UTiconstUvtional. 

The  classification  of  counties  under  the  **no  fence  law''  solely 
with  reference  to  the  census  of  1890,  without  making  any  pro- 
vision as  to  changes  of  population  that  might  occur  or  be 
shown  by  any  subsequent  census,  violates  Art.  I.,  {8,  of  the 
Constitution,  which  forbids  deprivation  of  rights  of  the  citizen 
except  by  '*  the  law  of  the  land,''  and  Art.  XI.,  }  8,  which  pro- 
hibits class  legislation.     [Post,  pp.  698-706,) 

Constitution  construed:  Art.  I.,  J  8;  Art.  XL,  {8. 

Act  construed:  Acts  1895,  Ch.  182. 

Cases  cited  and  approved:  Vanzantv.  Waddell,  2  Yer.,  260;  Wally 
V.  Kennedy,  2  Yer.,  555;  Bank  v.  Cooper,  2  Yer.,  600;  Jones  v. 
Perry,  10  Yer.,  71;  Sheppard  v.  Johnson,  2  Hum.,  296;  Budd 
V.  State,  3  Hum.,  483;  Mayor  v.  Dearmon,  2  Sneed,  103;  Brown 
u  Haywood,  4  Heis.,  357;  State  v.  Burnett*  6  Heis.,  186;  State 
V.  Rauscher,  1  Lea,  97;  Davis  v.  State,  3  Lea,  379;  Maney  v. 
State,  6  Lea,  221;  Hatcher  v.  State,  12  Lea,  371;  Woodard  u 
Brien,  14  Lea,  523;  Memphis  v.  Fisher,  9  Bax.,  239;  Burkholtz 
V.  State,  16  Lea,  71. 

3.  Same.     Same. 

Embracing  counties  having  a  population  not  less  than  30,000 
nor  more  than  34,000,  as  well  as  those  which  have  55,000  and 
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over,  and  also  any  county  adjoining  one  of  these  which  has  a 
population  of  35,100  and  over,  in  a  statute  prohibiting  stock  to 
run  at  large,  while  other  counties  may  adopt  the  statute  by  a 
majority  vote,  in  an  election  ordered  by  the  Quarterly  Court, 
makes  an  unnatural,  arbitrary,  and  capricious  classification, 
which  renders  the  statute  invalid.     (Posit  pp.  706-710. ) 

Act  construed:  Acts  1895,  Ch.  182.   . 

Cases  cited  and  approved:  Demoville  v.  Davidson  County,  87 
Tenn.,  214;  Railroads  v.  Crider,  91  Tenn.,  490;  State  v.  Alston, 
94  Tenn.,  674;  Stratton  Claimants  v.  Morris  Claimants,  89 
Tenn.,  500. 

4.  Same.    Rule  as  to  valid  class  legislation. 

Legislation  intended  to  affect  a  particular  class,  and  not  the 
public  at  large,  must  extend  to  and  embrace  equally  all  per- 
sons who  are  or  may  be  in  the  like  situation  and  circumstances, 
and  the  classification  must  be  natural  and  reasonable,  not  ar- 
bitrary and  capricious.     {Post,  p.  710.) 


FROM     SHELBY. 


Appeal  from  Criminal  Court  of  Shelby  County, 
L.    P.    Cooper,  J. 

Malone  &  Malone  and  C.  R.  Barteau  for  Sutton. 

Attorney-general  Pickle  and  Morgan  &  McFar- 
LAND   for   State. 

Caldwell,  J.  Joe  Sutton  was  indicted  and  con- 
victed in  the  Criminal  Court  of  Shelby  County  for 
unlawfully  and  knowingly  permitting  his  live  stock 
to  run  at  large,  in  violation  of  what  is  known, 
popularly,    as    the    *' no-fence    law,"    the   same   being 
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Ch.     182     of     the    Acts     of     1895.       He    was     fined 
twenty-five   dollars,    and   has   appealed   in   error. 

The  indictment  is  in  good  form,  and  the  proof 
is  plenary;  but  the  contention  is  made,  on  behalf 
of  the  plaintifi[  in  error,  that  the  statute  is  uncon- 
stitutional, and,  consequently,  that  his  motion  to 
quash  the  indictment,  and  then  his  motion  in  arrest 
of  judgment,    should  have   Ijeen   sustained. 

It  is  well  to  say,  preliminarily,  in  response  to 
able  arguments  at  the  bar,  for  and  against  the  law 
as  a  meritorious  or  undeserving  measure,  that  the 
Courts  have  nothing  to  do  with  the  mere  policy  or 
impolicy  of  any  legislation;  and,  therefore,  that  it 
is  not  for  us  to  determine  whether  the  end  de- 
signed to  be  accomplished  by  the  Act  mentioned  is 
good  or  bad.  BaUentins  v.  Pulmki^  15  Lea,  634; 
Lynn  v.  Polk,  8  Lea,  229;  Pe<ik  v.  The  State,  86 
Tenn.,  262;  Wllliaim  v.  NmhvUle,  89  Tenn.,  488; 
Coh  Mfg.  Co.  V.  Falls,  90  Tenn.,  481.  That  was 
a  question  for  the  Legislature,  and  its  decision 
thereof  is  not  subject  to  judicial  review.  Const., 
Art.  II.,  §2;  Cooley's  Const.  Lim.,  202.  The  Act 
is  as   follows: 

**AN  ACT  to  encourage  economy  in  the  use  of  timber  in  the 
State  of  Tennessee,  and  for  the  protection  of  growing* 
crops. 

**  Section  1.  Be  it  enacted  hy  the  General  Assem- 
bly of  the  State  of  Tennessee,  That  in  all  the  coun- 
ties of  the  State  having  a  population  of  not  less 
than    30,000,    and    not     more    than    34,000,    and    of 
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56,000  and  over,  according  to  the  Federal  census  of 
1890,  it  shall  be  unlawful  for  any  owner  of  any 
horse,  cow,  sheep,  goat,  hog,  or  other  live  stock, 
to  knowingly  permit  the  same  to  run  at  large  within 
the  limits  of  such  counties  of  this  State;  Provided^ 
hmcever^  It  shall  not  be  unlawful  to  use  unfenced 
lands  of  this  State  in  such  counties  (the  owners  of 
such  lands  not  objecting)  for  summer  range,  if  the 
live  stock  shall  be  placed  under  the  care  of  a  herds- 
man. 

'*SeC.  2.  Be  it  further  enacted^  That  the  owner 
of  live  stock  mentioned  in  Sec.  1  of  this  Act  shall 
be  liable  for  all  damage  done  to  the  property  of 
other  persons  while  running  at  large  in  said  counties 
of   this   State. 

*'Sec.  3.  Be  it  further  enacted^  That  in  addition 
to  the  owner's  liability  for  damage  done  by  the  live 
stock  mentioned  in  Sec.  1,  the  party  shall  have  a 
lien  on  the  animal  or  animals  doing  the  damage,  and 
recover    the   same   by   attachment. 

'*Sec.  4.  Be  it  further  enacted^  That  any  per- 
son violating  this  Act  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction,  shall  be  fined  not  less 
than  twenty-five  ($25)  dollars  nor  more  than  one 
hundred   ($100)    dollars. 

*'  Sec.  5.  Be  it  fcrther  enacted^  That  it  shall  be 
the  duty  of  the  Judges  of  the  Circuit  and  Criminal 
Courts  of  this  State,  in  such  counties,  to  make 
special   reference   to   this   Act   to   the   grand  juries. 

'<Sec.    6.    Be  it  further'  enacted^    That   nothing   in 
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this  Act  shall  be  so  construed  to  amend  or  repeal 
the  railroad   fence   and   stock   law. 

"Sec.  7.  JBe  it  further  enacted^  That  the  pro- 
visions of  this  Act  shall  apply  to  all  the  counties 
in  this  State  which  have  a  population  of  35,100  and 
over,  which  adjoin  any  county  or  counties  falling 
under  the  provisions  and  description  of  the  first 
section  of  this  Act.  Any  county  in  this  State  may 
come  under  the  action  of  this  law  by  submitting 
the  question  to  a  vote  of  the  qualified  voters  of 
the  county  at  an  election  to  be  ordered  by  the 
County  Court  at  a  quarterly  term;  and  if  a  majority 
of  said  votes  shall  be  cast  in  favor  of  said  law, 
then  said  law  shall  apply  to  said  county,  regardless 
of   its   population. 

'*Sec.  8.  Be  it  further  enacted^  That  this  Act 
take  effect  from  and  after  the  first  day  of  January, 
1896."       Acts    1896,    Ch.    182,    pp.    380,    381. 

It  will  be  noticed,  at  once,  that  the  first  section 
of  the  Act  creates  an  offense,  and  makes  it  appli- 
cable to  some  counties  and  not  to  others;  and  that 
the  particular  counties  to  which  it  applies  are  to  be 
determined  alone  by  their  respective  populations, 
within  certain  specified  limits,  "according  to  the 
Federal  census  of  1890,"  all  jther  counties  being 
excluded  from  its  operation.  That  special  census  is 
expressly  made  the  sole  and  ever-continuing  criterion 
bv  which  to  ascertain  what  counties  shall  be,  and 
what  counties  shall  not  be,  subject  to  the  law;  and 
that,    too,    for   all    time   to   come,    and   without   refer- 
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ence  to  changes  of  condition  or  population  subse- 
quently occurring.  Those  counties  included  by  the 
figures  found  in  the  Federal  census  of  1890  are 
included  in  the  operation  of  the  law  forever,  and, 
likewise,  those  counties  excluded  by  the  figures  found 
in  that  census  are  excluded  from  the  law's  opera- 
tion forever;  the  question  of  inclusion  in,  or  exclu- 
sion from,  the  ameliorations  and  burdens  of  the  law, 
not  being  aflfected,  in  the  least,  by  subsequent  in- 
crease or  decrease  in  population,  however  great  or 
whenever  occurring.  The  law  does  not  apply  to  all 
counties  having  a  population  within  the  prescribed 
limits  in  1895,  when  it  was  passed,  nor  in  any 
future  year  when  it  may  be  violated;  but  it  applies 
only  to  those  counties  having  such  population  in 
1890,  by  the  Federal  census  of  that  year.  As  a 
consequence,  the  law  may  be  applicable  to  some 
counties  and  not  to  others  having  populations  within 
the  same  limits,  when  it  was  passed,  or  at  some 
time  thereafter;  and  it  may  also  be  applicable  alike 
to  some  counties  within  and  to  others  without  those 
limits,  at  the  time  of  its  passage  or  subsequently. 
The  law,  when  attempted  to  be  enforced,  may,  by 
reason  of  the  controlling  eflfect  of  a  long  past  cen- 
sus, be  found  to  apply  to  some  counties  and  not  to 
others  then  having  the  same  population;  and,  for 
the  same  ^reason,  it  may  also  be  found  to  apply 
alike  to  any  number  of  counties,  at  the  time  hav- 
ing different  populations.  Or,  to  state  the  same 
thing     differently    and     more     briefly,     the     law,     as 
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passed,  includes  some  counties  and  excludes  others  of 
the  same  population  at  the  time  of  the  offense;  and 
it  also  includes  in  the  same  class  counties  having 
different  populations  when  the  offense  was  com- 
mitted. 

To  illustrate:  Each  of  the  counties,  A  and  jS, 
now  has  a  population  within  the  limit  of  30,000  to 
34,000,  but  the  law  applies  to  A,  and  not  to  jB, 
because  A  had  a  population  of  31,000,  and  B  of 
only  29,000,  by  the  census  of  1890;  and  each  of 
the  counties,  C  and  D,  now  has  a  population 
within  the  same  limit,  yet  the  law  applies  to  (7, 
and  not  to  D,  because  C  had  33,000  and  D 
35,000  by  that  census.  Thus,  it  appears  that  the 
law  does  not  apply  to  all  counties  now  having  the 
same  limit  of  population;  only  those  within  the  limit 
by  the  census  of  1890  are  included.  Those  coming 
within  the  limit  since  that  time  by  change  of  pop- 
ulation, whether  by  increase,  as  in  case  of  B^  or 
by  decrease,  as  in  case  of  2>,  are  excluded,  with 
no   possibility   of   ever   being   included. 

Next,  let  us  illustrate  the  fact  that  the  law  ap- 
plies alike  to  counties  now  having  different  popula- 
tions: M  now  has  31,000  and  iT  29,000,  O  33,000 
and  P  35,000,  two  of  the  four  (iV"  and  P)  being 
without,  and  two  (M  and  6^)  being  within  the 
limit  of  30,000  to  34,000.  Yet,  notwithstanding 
the  difference  now  existing,  the  law  applies  equally 
to   all,    because   all   were   within   that   limit  in    1890. 

Similar   illustrations   might   be   given    in   connection 
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with  the  other  limit  of  '*  55,000  and  over,"  but 
we   forbear. 

Such  legislation  is  obviously  partial  in  the  ob- 
jectionable sense,  and,  being  so,  it  is  unconstitutional 
and  void.  It  violates  §  8  of  Art.  I.  of  the  Con- 
stitution, which  is  as  follows:  '<That  no  man  shall 
be  taken  or  imprisoned,  or  disseized  of  his  freehold, 
liberties,  or  privileges,  or  outlawed  or  exiled,  or  in 
any  manner  destroyed,  or  deprived  of  his  life,  lib- 
erty, ^  or  property,  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land."  It  deprives  the 
citizen  of  his  <' property"  by  a  fine  and  a  lien 
(§§3  and  4),  and  yet  it  is  not  'Hhe  law  of  the 
land,"  because  it  does  not  apply  equally  and  alike 
to  all  counties,  now  and  hereafter  having  the  same 
population — does  not  extend  to  and  embrace  all  per- 
sons who  are,  or  may  come  into  the  like  situation 
and  circumstances.  Vanzant  v.  Waddd^  2  Yer., 
259;  Wally  v.  Kennedy^  Ih,^  555;  Bank  v.  Cooper^ 
lb. J  600;  Jon^  v.  Peri^^  10  Yer.,  71;  Sheppard  v. 
Johnson^  2  Hum.,  296;  Budd  v.  TTi^  Stute^  3 
Hum.,  483;  Mayor  v.  Dearmon^  2  Sneed,  103; 
Brown  v.  Haywood^  4  Heis.,  357;  State  v.  Burnett , 
6  Heis.,  186;  State  v.  RauHcher^  1  Lea,  97;  Davis 
V.  The  State^  3  Lea,  379;  Maney  v.  The  State^ 
6  Lea,  221;  Hatcher  v.  The  State,  12  Lea,  371; 
Woodard  v.    Brien,    14   Lea,    523. 

For  a  similar  reason  the  Act  is  also  violative 
of  the  first  clause  of  §  8  of  Aii;.  XI.  of  the  Con- 
stitution,  which  is  as  follows:    ''The  Legislature  shall 
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have  no  power  to  suspend  any  general  law  for  the 
benefit  of  any  particular  individuals,  nor  to  pass  any 
laws  for  the  benefit  of  individuals  inconsistent  with 
the  general  laws  of  the  land;  nor  to  pass  any  law 
granting  to  any  individual  or  individuals  rights,  priv- 
ileges, immunities,  or  exemptions  other  than  such  as 
may  be  by  the  same  law  extended  to  any  member 
of  the  community  who  may  be  able  to  bring  him- 
self  within   the   provisions   of   such   law." 

It  grants  to  landowners  in  some  counties  the 
protection  of  a  penal  statute  and  the  advantage  of 
a  lien  on  trespassing  live  stock,  which  protection 
and  advantage  cannot,  by  the  same  law,  be  extended 
to  landowners  in  other  counties  that  now  have,  or 
may  hereafter  have,  the  same  population — that  are, 
or  may  in  the  future  be,  in  the  like  situation  and 
circumstances.  The  Act  held  to  be  unconstitutional 
in  the  case  last  cited,  like  this  Act  of  1895,  lim- 
ited its  application  to  counties  having  a  certain  pop- 
ulation by  a  past  census.  In  the  opinion  the  Court 
said:  *^But  by  the  express  terms  of  the  Act  in 
question  a  judgment  rendered  against  a  citizen  of 
any  county  having,  by  the  census  of  1870,  a  pop- 
ulation of  40,000,  which,  as  before  stated,  can  only 
mean  a  citizen  of  Davidson  or  Shelby  County,  shall 
not  be  a  lien  upon  his  land  affecting  third  persons, 
without  actual  notice,  unless  an  abstract  of  the 
same  is  registered,  as  prescribed  by  said  Act,  thus 
giving  an  immunity  from  the  operations  of  the 
general   laws   affecting   the   rights   of    property   to   cit- 
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izens  of  those    two   counties    that   cannot    be   enjoyed  ' 

by  any  of  the  citizens  of  any  of  the  other  counties 
of  the  State.  And  it  is,  by  the  very  terms  of  the 
Act,  utterly  impossible  for  them  ever  to'  bring 
themselves  within  its  provisions,  for  its  operation  is 
restricted  to  those  counties  that  had  a  population  of 
not  less  than  40,000  by  the  census  of  1870.  Hence, 
although  other  counties  of  the  State  may  have  ac- 
quired, since  that  census,  and  might  now  possess, 
that  amount  of  population,  or  double  that  amount, 
they  cannot  come  within  its  provisions  because  they 
did  not  have  that  amount  of  population  by  the  cen- 
sus  of    1870."       U   Lea,    623,    524. 

Because     of     the    infirmities    so    pointed    out,    the  j 

Act   was    held    to   be   obnoxious    to   the   Constitution, 

.  'A 

and   void.       75.,    525. 

The  cases  of  Memphis  v.  Fisher^  9  Bax.,  239, 
and  Bxirklwltz  v.  The  State^  16  Lea,  71,  were  de- 
cided, in  part,  upon  the  same  reasoning  as  that 
quoted  above.  The  limits  of  the  Act  before  us  are 
so  fixed  and  circumscribed,  with  reference  to  pop- 
ulation at  a  prescribed  date  in  the  past,  that  no 
included  county  can  -ever  be  excluded,  and  no  ex- 
cluded county  can  ever  be  included,  though  the  nat- 
ural changes  of  time,  already  elapsed  and  hereafter 
elapsing,  may  be  such  as  would  otherwise  transfer 
given  counties  from  the  excluded  to  the  included 
class  or  classes,  and  vice  versa.  The  Act  violates 
§  8  of  Art.  I.  of  the  Constitution,  by  imposing  the 
burden   of   a   fine   and   a   lien    upon    citizens   of    some 
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counties  and  not  upon  like  citizens  in  other  coun- 
ties that  are,  or  may  be,  in  the  like  situation  and 
circumstances;  and  it  violates  the  first  clause  of  §  8 
of  Art.  XI.  of  the  Constitution  by  conferring  the 
advantages  of  a  penal  law  and  a  property  lien  upon 
citizens  of  some  counties  which  cannot,  by  the  same 
law,  be  extended  to  like  citizens  of  other  counties 
that  are,  or  may  be,  in  the  like  situation  and  cir- 
cumstances. 

Thus  far  the  Act  has  been  considered,  and  crit- 
icism indulged,  not  with  reference  to  the  classes 
established,  but  only  in  respect  of  the  inexorable 
and  never-ceasing  requirement  that  the  figures  defin- 
ing: those  classes  shall  be  taken  alone  and  alwavs 
from  the  census  of  1890.  Aside  from,  and  in  ad- 
dition to  that  fatal  test  for  the  application  and  non- 
application  of  the  law  to  the  different  counties  of 
the  State,  there  is  another  ground  upon  which  the 
Act  must  be  held  to  be  invalid.  By  reading  the 
first  and  seventh  sections  of  the  Act  together  it 
readily  appears  that  the  law  was  intended  to  em- 
brace four  different  classes  of  counties,  and  to  omit 
all  others.  The  first  section  embraces  those  coun- 
ties having  a  population  (1)  of  not  less  than  30,000 
nor  more  than  34,000,  and  (2)  of  55,000  and  over, 
by  the  Federal  census  of  1890;  and  the  seventh 
section  embraces  (3)  those  counties  having  a  popula- 
tion of  35,100  and  over,  if  adjoining  some  county 
of  the  first  or  second  class,  and  (4)  those  counties 
which,    upon   a   submission  by  their  Quarterly  Courts, 
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may  cast  a  majority  of  their  respective  votes  in 
favor   of  the   law. 

What  is  the  reason  for  these  strange  and  pecu- 
liar classifications?  No  reason  is  given  or  appears  in 
the  Act  itself.  None  is  discovered  in  the  past  his- 
tory or  present  condition  of  the  different  counties 
included  and  excluded,  nor  in  their  local  relations 
with  each  other;  none  is  suggested  by  learned  coun- 
sel, nor  perceived  by  the  Court.  Manifestly,  they 
are  not  based  upon  any  supposed  difference  in  pur- 
suit,   in   natural   resources,    or   peculiar   situation. 

Reading  the  first  section,  one  naturally  asks:  Why 
should  the  law,  with  its  burdens  and  its  advantages, 
be  made  to  apply  to  counties  having  a  population 
of  30,000,  and  not  to  those  having  29,900,  28,000, 
or  27,000?  Why  to  those  having  34,000,  and  not  to 
those  having  34,500,  35,000,  or  36,000?  Why 
to  those  having  55,000  and  over,  and  not  to  those 
having  50,000,  52,000,  or  54,000?  Why  to  those 
within  the  narrow  limit  of  30,000  to  34,000,  and 
not  to  any  within  the  broader  limit  of  34,000  to 
65,000? 

No  rational  answer  is  found  for  any  of  these 
questions.  The  strangeness  and  confusing  feature  of 
the  Act  are  made  greater  instead  of  less  by  the 
seventh  section.  Upon  that  section  the  puzzling  in- 
quiries at  once  arise:  Why  should  a  county  with 
35,100  people  be  embraced  in  the  law,  if  it  adjoins 
some  county  embraced  by  the  first  section,  and  ex- 
cluded   if    it    does    not    adjoin    such    county?      How 
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does  the  conjunction  or  disjunction  afford  a  reason 
for  the  application  or  nonapplication  of  the  law? 
Why  should  a  county  with  35,100  inhabitants,  and 
the  conjunction  indicated,  be  embraced,  and  another 
county  with  such  conjunction  and  35^090  inhabitants 
be  not  embraced?  Why  the  skip  of  1,100  from 
34,000    to   35,100? 

It  is  no  answer  to  the  strange  peculiarity  of  the 
law  in  the  respects  mentioned  to  say  that  the  ex- 
cluded counties  may  become  included  by  a  vote  of 
their  people,  as  provided  in  the  latter  part  of  the 
seventh  section.  That  provision  does  not  change  or 
supersede  the  three  preceding  classes,  but  introduces 
another  one.  The  counties  of  those  three  classes 
are  included  absolutely,  whether  they  will  to  be  or 
not;  their  position  under  the  law  is  irrevocably  fixed. 
Why  this  difference?  Why  should  the  operation  of 
the  law  be  conditional  as  to  some  counties  and  un- 
conditional as  to  others  ?  Why  should  the  law  apply 
to  some  counties  without  the  vote  of  the  people,  and 
to  others  only  upon  a  vote?  And,  as  to  the  latter, 
why  should  the  right  to  an  election  be  conditioned 
solely  upon  the  discretionary  order  of  the  Quarterly 
Court?  The  classifications  are  unnatural,  arbitrary, 
and  capricious,  and,  being  so,  the  statute  is,  for 
that   reason,    unconstitutional,    null,    and   void. 

That  such  legislation  is  obnoxious  to  the  Consti- 
tution was  recognized  as  an  invariable  and  well- 
settled  rule  in  Demavilh  v.  Davidson  Cfmnty^  87 
Tenn.,    214,    in  Railroads   v.    Crider^    91   Tenn.,    490, 
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and  in  State  v.  Alston,  94  Tenn.,  674,  although 
the  diflFerent  Acts  under  consideration  in  those  cases 
were  found  not  to  be  subject  to  that  objection.  The 
rule  was  both  recognized  and  applied  to  the  invali- 
dation of  the  Act  involved  in  the  noted  case  of 
The  St7*atton  Claimants  v.  The  Morris  ClmraantSy 
89    Tenn.,    500. 

It  was  well  said  by  Special  Judge  Baxter,  speak- 
ing for  the  Court,  in  the  last-named  case:  "We 
conclude,  upon  a  review  of  the  cases  referred  to 
above,  that  whether  a  statute  be  public  or  private, 
general  or  special  in  form,  if  it  attempts  to  create 
distinctions  and  classifications  between  the  citizens  of 
this  State,  the  basis  of  such  classification  must  be 
natural,  and  not  arbitrary.  If  the  classification  is 
made  under  Art.  XI.,  §8,  of  the  Constitution,  for 
the  purpose  of  conferring  upon  a  class  the  benefit 
of  some  special  right,  privilege,  immunity,  or  ex- 
emption, there  must  be  some  good  and  valid  reason 
why  that  particular  class  should  alone  be  the  recip- 
ient of  the  benefit.  If  the  classification  is  made 
under  Art.  I.,  §8,  of  the  Constitution,  for  the 
purpose  of  subjecting  a  class  to  the  burden  of  some 
special  disability,  duty,  or  obligation,  there  must  be 
some  good  and  valid  reason  why  that  particular 
class  should  be  subjected  to  the  burden."  89  Tenn,, 
534,    635. 

No  such  reason  underlies  the  classifications  made 
in  the  Act  before  us,  either  in  respect  of  the  ben- 
efit  conferred   or   of   the   burden   imposed. 
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We  do  not  mean  to  say  that  all  legislation  in- 
tended to  affect  a  particular  class,  and  not  the  pub- 
lic at  large^  is  obnoxious  to  the  Constitution,  and 
therefore  invalid,  but  only  that  such  legislation,  to 
be  constitutional  and  valid,  must  possess  each  of  two 
indispensable  qualities.  First,  it  must  be  so  framed 
as  to  extend  to  and  embrace  equally  all  persons  who 
are  or  may  be  in  the  like  situation  and  circum- 
stances, and,  secondly,  the  classification  must  be  nat- 
ural  and   reasonable,    not  arbitrary  and   capricious. 

The  present  Act  possesses  neither  of  those  qual- 
ities. The  other  objections  urged  against  the  Act 
need   not   be   considered. 

The  motion  to  quash  should  have  been  sustained, 
and,  that  not  having  been  done,  the  judgment  should 
have   been   arrested. 

Reverse,    and   discharge   the    plaintiff   in   error. 
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Insurance  Co,    v.    Kennedy. 

(Jackson.      June   11,    1896.) 

1.  Foreign  Corporations.    Fallingtocomplymlth  Acts  lS91,Ch.  122. 

Doctrine  reaffirmed  that  contracts  of  foreign  corporations  that 
have  failed  to  file  charters  or  register  abstracts  thereof,  as  re- 
quired by  Acts  1891,  Ch.  122,  are  void.     {Post,  pp.  713,  714.) 

Act  construed:  Acts  1891,  Ch.  122. 

Cases  cited  and  approved:  State  v.  Phoenix  Ins.  Co.,  93  Tenn.,  420; 
Cary  Lombard  Lumber  Co.  v.  Thomas,  92  Tenn.«  593;  Ha  worth 
V.  Montgomery,  91  Tenn.,  16;  Stevenson  v.  Ewing,  87  Tenn., 
46;  Isler  v.  Brunson,  6  Hum.,  277;  Bates  v.  Watson,  1  Sneed, 
377;  Parker  v.  Cowan,  1  lleis.,  520. 

2.  Bills  and  Notes.    Due  foreign  corporation  not  collectible,  when. 

A  note  executed  by  insurance  agents  for  uncollected  premiums 
on  policies  issued  by  a  foreign  insurance  company  which  had 
refused  to  file  a  copy  of  its  charter  and  have  an  abstract  thereof 
registered,  as  required  by  Acts  1891,  Ch.  122,  is  void,  although 
the  makers  had,  before  the  passage  of  such  Act,  entered  into 
a  contract  with  the  company  by  which  they  became  respon- 
sible for  all  uncollected  premiums.     (Post,  pp.  712-714.) 

Act  construed:  Acts  1891,  Ch.  122. 

Case  cited  and  distinguished:  State  v.  O'Brien,  94  l^enn.,  79. 


FROM     SHELBY. 


Appeal     from     Second     Circuit     Court    of     Shelby 
County.      J.    S.    Galloway,    J. 

FiNLAY   &   FiNLAY   for   Insurance   Company. 

F.  P.  PosTON  and  W.  W.  Goodwin   for  Kennedy. 
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John  T.  Allen,  Sp.  J.  This  is  an  action  by  tiie 
New  Hampshire  Insurance  Company  against  W.  H. 
Kennedy  and  P.  B.  Jones,  commenced  before  a  Jus- 
tice of  the  Peace,  on  a  note  executed  by  defendant, 
Kennedy,  June  21,  1894,  -made  due  and  payable  Sep- 
tember 1,  1894,  for  $248.42,  indorsed  by  defendant, 
•  Jones.  The  Justice  gave  judgment  for  said  com- 
pany against  defendants  for  the  amount  of  said  note, 
protest  fees,  and  the  cost,  and  defendants  appealed 
from  said  judgment  to  the  Circuit  Court,  where  said 
suit  was  tried  by  the  Judge,  without  a  jury,  which 
resulted  in  a  judgment  against  said  company  for  the 
cost  of  suit,  the  Court  holding  that  said  note  was 
based  on  an  illegal  consideration,  and  was  void. 
Plaintiff  in  error  appealed  in  the  nature  of  a  writ 
of  error  to  this  Court,  and  has  assigned  errors  to 
the   holding   of   the   Circuit   Court. 

Plaintiff  in  error  is  a  foreign  corporation,  and,  in 
1891,  began  to  do  business  in  the  city  of  Memphis, 
and  established  an  agency  there,  and  it  constituted 
and  appointed  defendants  to  act  as  such  agents,  and, 
through  defendants  as  such  agents,  plaintiff  in  error 
did  a  large  business  in  Memphis  up  to  Juno  30, 
1893,  when  plaintiff  in  error  terminated  said  agency, 
and  withdrew  from  this  State,  refusing  to  file  a 
copy  of  its  charter  with  the  Secretary  of  the  State, 
and  to  have  an  abstract  of  its  charter  registered  in 
Shelby  County,  as  required  by  Chapter  122  of  the 
Acts   of   1891. 

It  was   a   part   of   the   original   contract  of  agency 
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between  plaintiff  in  error  and  defendants  that  de- 
fendants, as  such  agents,  should  be  responsible  for 
and  pay  to  said  company  the  premiums  on  all  pol- 
icies issued  by  them,  and  they  were  to  settle  every 
sixty  days;  and  they,  as  such  agents,  had  to  .be 
responsible  for  all  uncollected  premiums,  and  were 
required  to  account  every  sixity  days  for  premiums 
on  all  policies  issued,  whether  they  had  collected  the 
same   or   not. 

On  settlement  with  said  company,  after  the  ter- 
mination of  said  agency,  defendants  were  indebted  to 
said  company  to  the  amount  of  $1,248.42,  and  de- 
fendant, Jones,  gave  his  note  for  $1,000,  and  defend- 
ant, Kennedy,  gave  the  note  sued  on,  indorsed  by 
said  Jones.  Both  of  said  notes  were  given  for  un- 
collected premiums  on  policies  issued  by  said  com- 
pany through  said  agents  in  the  city  of  Memphis 
after  said  Act  of  1891  went  into  effect,  and  in  vio- 
lation  of  the   provisions   of   said   Act. 

Section*  3  of  said  Act  provides:  <'That  it  shall 
be  unlawful  for  any  foreign  corporation  to  do,  or 
to  attempt  to  do,  any  business,  or  to  own  or  to 
acquire  any  property  in  this  State,  without  having 
complied  with  the  provisions  of  this  Act,  and  a 
violation  of  this  statute  shall  subject  the  offender  to 
a   fine,"    etc. 

Plaintiff  in  error  being  a  foreign  corporation,  after 
said  Act  went  into  effect,  and,  by  its  failure  and 
refusal  to  comply  with  the  requirements  of  said  Act, 
it   was   not   authorized   to  do   any  business  or  to  own 
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or  acquire  any  property  in  this  State,  and  all  busi- 
ness transacted  by  said  company  in  Memphis,  and 
all  contracts  made  by  said  company  in  the  course 
of  its  business  in  the  city  of  Memphis  after  said 
Act  went  into  effect  were  illegal,  and  prohibited  by 
said  statute,  and  said  company  could  not  have  sued 
the  policy  holders  for  any  uncollected  premiums  on 
policies  issued  in  violation  of  said  statute,  and  re- 
cover the  same.  State  v.  Phcsnlx  Insurance  Co.^  8 
Pickle,  420;  Lombard  Luviber  Co.  v.  Thomas^^  8 
Pickle,  593;  Haworth  v.  Montgomei^^  7  Pickle,  16; 
Stevenson  v.    Ewing^    3    Pickle,    46. 

It  is  well  settled  in  this  State  that  all  contracts 
which  are  prohibited  by  statute  are  void,  and  will 
not  be  enforced  by  the  courts.  Th.;  Isler^  Admr.^ 
V.  B?*im8{)7ij  6  Hum.,  277,  and  cases  cited  (Coop- 
er's  Ed.). 

The  note  here  sued  on  being  for  uncollected  pre- 
miums on  policies  issued  by  plaintiff  in  error  when 
it  was  prohibited  by  said  Act  of  1891  from  doing 
any  business  in  this  State,  the  same  is  illegal  and 
void,  and  cannot  be  collected.  Bates  v.  Watson^ 
1    Sneed,    377;  Parker  v.    Cowan^    1    Heis.,    520. 

The  Circuit  Court  dismissed  this  suit,  and  the 
judgment   is   affirmed. 


OPINION    ON     REHEARING. 


Allen,    Sp.    J.      Upon   the    petition   to   rehear,    it 
is    earnestly    insisted    that,    inasmuch    as    the    agency 
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contract  was  made  with  defendants  prior  to  the  pas- 
sage of  the  Act  of  1891,  by  which  they  agreed  to 
be  responsible,  and  account  for  all  premiums  on 
policies  issued  through  them  as  agents,  that  this 
makes  the  note  given  for  uncollects  premiums  legal 
and  binding,  notwithstanding  the  note  was  given  for 
uncollected  premiums  on  policies  issued  in  violation 
of  a  statute  enacted  after  said  contract  was  made, 
inasmuch  as  no  fraud,  accident,  or  mistake  was  al- 
leged  or   proved. 

This  is  not  a  suit  upon  the  contract  of  agency 
referred  to,  but  upon  the  note  given  to  cover  un- 
collected premiums  on  policies  issued  in  violation  of 
said  Act  passed  after  said  contract  of  agency  was 
made.  Defendants  had  a  right  to  assume  that  said 
company  would,  so  long  as  said  agency  continued, 
comply  with  every  legal  requirement  to  authorize  it 
to  conduct  its  business  legally  in  the  city  of  Mem- 
phis, and  the  fact  that  said  company  failed  and  re- 
fused to  comply  with  the  statute,  and  withdrew  from 
the  State  rather  than  comply  with  the  statute  of 
the  State,  leaving  policies  outstanding,  and  policy 
holders  unwilling  to  pay  the  premiums,  because  said 
company  had  refused  to  comply  with  the  statute, 
and  had  withdrawn  from  the  State,  might  have  been 
grounds  sufficient  for  defendants  to  have  refused  to 
stand  responsible  for  uncollected  premiums.  If  de- 
fendants had  collected  these  premiums  as  the  agents 
of  said  company,  then  they  would  be  estopped  to 
deny    their    liability.       But    the    record    shows    these 
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premiums  for  which  this  note  was  given  were  never 
collected,  and  the  premiums  were  illegal,  and  could 
not  be  collected  on  account  of  the  failure  of  said 
company  to  comply  with  the  statutory  requirements 
of  the  State,  without  any  fault  or  neglect  on  the 
part   of   these   defendants. 

This  is  a  different  case  from  one  where  the  agent 
actually  collects  the  money  of  his  principal,  and  em- 
bezzles it,  and  undertakes  to  defend  his  action  on 
the  grounds  that  the  business  from  which  the  money 
was  derived  was  unlawful,  which  was  the  case  in 
St<ite  V.  O^ Brien^  10  Pickle,  79,  which  is  relied  on 
by  plaintiff  in  error  as  authority  in  this  case.  In 
that  case  the  agent  had  received  the  money  of  his 
principal,  and  embezzled  it.  Judge  Beard,  deliver- 
ing the  opinion  of  this  Court,  said:  <*Upon  the 
plainest  principles,  having  assumed  to  receive  this 
money  for  his  nonresident  principal,  he  is  concluded, 
both   civilly   and   criminally,    by   this   assumption." 

As  stated,  if  the  defendants  had  received  the 
money  of  said  company  in  the  course  of  its  busi- 
ness conducted  in  Memphis,  and  suit  had  been 
brought  to  recover  of  defendants  the  monej^  so  col- 
lected, defendants  would  be  concluded  and  estopped 
by  their  assumption  to  defend  such  a  suit  on  the 
ground  that  the  business  of  the  principal  out  of 
w^hich  they  received  the  money,  as  agents  of  the 
principal,    was   prohibited   by   law. 

But  such  is  not  this  case.  Here  the  money  was 
not   received    by   the    agents,    and    these    contracts   to 
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pay  premiums  having  been  made  illegal  and  void, 
by  reason  of  the  principal's  failure  and  refusal  to 
comply  with  the  statute,  so  that  the  premiums  could 
not  be  collected,  there  was  no  moral  or  legal  obli- 
gation resting  on  defendants  as  a  reason  why  they 
should  be  held  liable  for  said  uncollected  premiums. 
And,  although  defendants  gave  their  notes  to  cover 
the  uncollected  premiums,  they  are  not  concluded 
from  making  the  defense  that  the  consideration  for 
said  note  was  illegal.  In  the  case  of  Bates  v.  Wat- 
son, 1  Sneed,  379,  the  Court  say:  «*We  take  it  to 
be  a  principle  of  law  too  well  established  to  be  now 
called  in  question,  that  no  liability  can  be  created 
by  a  subsequent  promise  where  no  legal  obligation 
ever  existed  previously,  unless  supported  by  a  new 
and  sufficient  consideration.  It  is  unquestionably  true 
that  a  new  contract  may  be  created  which,  if  wholly 
unconnected  with  the  illegal  transaction,  and  founded 
on  a  new  consideration,  will  be  valid,  although  in 
relation  to  a  matter  respecting  which  there  may  have 
been  prior  unlawful  transactions  between  the  parties. 
11  Whart.,  207.  But  if  the  promise,  though  it  pur- 
ports to  be  a  new  contract,  grows  immediately  out 
of,  or  be  connected  with,  the  illegal  transaction,  it 
will   be   utterly  void." 

These  well-settled  principles  of  law  are  applicable 
to  this  case,  and  they  show  conclusively  that  plain- 
tiff in  error  is  not  entitled  to  invoke  the  aid  of  the 
Courts   to   enable   it  to   collect   said   note. 

The   petition   to   rehear   is   dismissed. 
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Simons  v.   Page. 
{Jackson.     June   11,   1896.) 

1.  Reb  Adjudicata.    Admintstrator  failing  to  plead  "no  asseta^^  or 

'^ fully  administered, " 

Failure  of  an  administrator  to  make  the  defense  of  "no  assets" 
and  "fully  administered  "  in  answer  to  a  scire  facias  to  revive 
judg'ments  rendered  ag-ainst  his  intestate  precludes  him  from 
subsequently  making*  such  defense.     (Post,,  pp.  724,  725.) 

Code  construed:  {J  3109-3111  (M.  A  V.);  |J  2271-2273  (T.  &  S.). 

Cases  cited:  Blount  u  Hopson,  1  Yer.,  399;  White  t?.  Archbill, 
2  Sneed,  595. 

2.  Jurisdiction.     Waiver  of  objection  to,  by  a^dministrator  appearing 

and  pleading  to  scire  facias. 

An  administrator  waives  the  question  of  jurisdiction  of  the  court 
by  appearing  and  pleading  "no  assets"  and  "fully  adminis- 
tered "  to  writs  of  scire  facias  seeking  execution  against  him 
personally  on  judgments  rendered  against  his  intestate.  {Post^ 
p.  726,) 

3.  Injunction.    Does  not  lie  to  stay  collection  of  judgment  against 

administrator,  when. 

An  administrator  against  whom,  as  such,  judgments  against  his 
intestate  have  been  revived  without  any  effectual  plea  by  him 
of  "no  assets" or  '^fully  administered,"  cannot  enjoin  the  col- 
lection of  the  executions  issued  on  such  judgements  out  of  his 
own  pro|>erty,  unless  he  was  prevented  from  making  such  de- 
fenses by  fraud,  accident,  or  wrongful  act  of  the  judgment 
creditors  without  negligence  on  his  part.     {Post,  pp.  727,  728.) 

4.  A  DMINI8TR ATOR.     Suggestion  of  devastavit  sufficient  to  siipport  scire 

facias. 

A  suggestion  of  record  that  there  is  a  judgment  against  an  ad- 
ministrator as  such,  and  that  execution  has  issued  on  such 
judgment  and  been  returned  nulla  bona  as  to  assets  of  the 
estate  in  the  hands  of  the  administrator,  is  equivalent  to  a 
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charg'e  of  devoMai^U  sufficient  to  support  a  personal  judgment 
against  the  administrator,  unless  he  shows  loss  of  the  assets 
without  his  fault.     {Post,  pp.  728,  729.) 

Gases  cited  and  approved:  Frierson  v,  Harris,  5  Gold.,  146;  Hill- 
man  17.  Uickerson,  3  Head,  575;  Griffiths.  Beasley,  10  Yer.,  434; 
White  V.  ArcKbill,  2  Sneed,  595;  Graham  v.  Ruble,  1  Gold.,  171. 


FROM     SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
J.    L.    T.    Sneed,    Ch. 

Henry   Craft   for   Simons. 

W.    W.    Goodwin   for   Page. 

John  T.  Allen,  Sp.  J.  Complainant  filed  her  bill 
in  the  Chancery  Court  against  defendants,  to  enjoin  the 
collection  of  two  executions  issued  from  judgments  of 
this  Court,  rendered  at  the  last  term,  in  two  cases 
styled  Ellen  Sinwns,  Admx.,  Plairvtlff  in  Ei^or^  v. 
J,  C.  Page^  being  Nos.  52  and  56  on  Shelby  Law 
Docket   of   this   Court   at   the   last   term. 

The  facts  are  as  follows,  to  wit:  J.  C.  Page  re- 
covered two  separate  judgments  against  James  Simons, 
before  a  Justice  of  the  Peace,  for  $490  and  $304.20, 
respectively.  James  Simons  died,  leaving  his  wife, 
Ellen  Simons,  surviving.  The  widow,  Ellen  Simons, 
l)etitioned  the  County  Court  to  appoint  her  adminis- 
tratrix of  the  estate  of  said  James  Simons,   deceased, 
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and  she  was  appointed,  and  qualified  as  such  admin- 
istratrix. J.  C.  Page  had  writs  of  scii^e  facias  is- 
sued bv  the  Justice  of  the  Peace  before  whom  said 
judgments  had  been  rendered  against  James  Simons, 
which  writs  were  directed  to  Ellen  Simons,  as  ad- 
ministratrix of  James  Simons,  deceased,  commanding 
he  to  appear  before  said  Justice,  and  show  cause 
why  these  judgments  against  James  Simons  should 
not  l^e  revived  against  her  as  administratrix.  These 
writs  were  duly  served  on  said  Ellen  Simons,  as  ad- 
ministratrix of  James  Simons,  deceased,  but  she  made 
no  appearance  before  the  Justice,  and  never  answered 
said  writs  of  scire  facias^  and  both  of  said  judg- 
ments were  revived  against  the  said  Ellen  Simons,, 
administratrix  of  James  Simons,  deceased,  on  Sep- 
tember 20,  1891.  On  September  5,  1893,  execu- 
tions were  issued  from  these  judgments  against  Ellen 
Simons,  administratrix  of  James  Simons,  deceased, 
and  were  returned  by  the  officer  indorsed  nulla  bona. 
Upon  this  return  being  made  of  these  executions, 
the  attorney  of  plaintiff.  Page,  made  application,  in 
writing,  in  each  of  said  cases,  as  follows: 
''To   e/.    J/.     Coleman,    J.    R: 

''Application  is  hereby  made  to  you  on  behalf  of 
plaintiff,  J.  C.  .  Page,  to  transmit  to  the  Circuit 
Court  of  Shelby  County,  at  the  next  term  of  said 
Court,  to  be  held  on  the  third  Monday  in  Septem- 
ber, the  papers  in  the  cases  of  J,  C,  Page  v.  Ellen 
Simons,  administratrix  of  James  Simons,  being  num- 
bered   13,950   and    13,951    on    your   docket,    together 
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with  the  executions  issued  in  said  cases,  and  returned 
nulla  htma^  to  the  end  that  further  proceedings  may 
be  had  therein  against  said  administratrix  de  bonis 
proprih^    and   for   devastavit   committed   by   her. 

"(Signed)  Wm.    W.    Goodwin, 

""'Attm^ney  for   Plaintiffs.'*^ 

When  said  Coleman,  Justice  of  the  Peace,  made 
his  indorsement  upon  the  papers  in  each  of  said 
cases,    as   follows: 

*«  These  papers  are  sent  to  the  Circuit  Court  of 
Shelby  County,  by  order  of  plaintiff's  attorney,  for 
further    proceedings.       This   September    9,    1893. 

'* (Signed)         J.    M.    Coleman,    J.   P." 

All  the  papers,  including  the  executions  returned 
7iulla  hona  in  each  of  said  cases,  together  with  said 
application  of  the  attorney  of  plaintiff  to  transmit 
said  papers,  were  transmitted  to  said  Circuit  Court, 
and   filed   in    said   Court. 

On  October  21,  1893,  orders  for  writs  of  scire 
facias  were  entered  by  the  Circuit  Court  of  Shelby 
County   in   each   of   said  cases,   which  was  as  follows: 

*'In  this  cause,  upon  motion  of  the  attorney  for 
plaintiff,  it  is*  ordered  that  writs  of  scire  facias  is- 
sue, to  be  served  upon  Ellen  Simons,  requiring  her 
to  appear  on  Saturday,  the  twenty-eighth  day  of  Oc- 
tober, 1893,  and  show  cause,  if  any  she  have,  why 
execution  should  not  issue  in  this  cause,  to  be  levied 
of  her  own  goods,  upon  the  judgment  heretofore 
rendered   by   J.    M.    Coleman,    a  Justice  of  the  Peace 
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for  Shelby  County,  and  upon  which  execution  has 
heretofore  issued  and  been  returned  nulla  bona  as  to 
assets  in  her  hands  as  administratrix,  which  execu- 
tions  have  been  transmitted  to  this  Court  for  further 
proceedings  in  accordance  with  the  statutes  in  such 
cases   prov  ided. " ' 

And  scire  fucias  was  issued  from  the  Circuit 
Court   in   each  of    said   cases,    and   is  as   follows: 

'*  State   of  Tennessee. 

'*7<?   the    Sheriff  of  Shelby    County — Greeting: 

**  Whereas,  in  the  Circuit  Court  of  Shelby  County, 
in  Memphis,  on  the  twenty-first  day  of  October, 
1893,  thereof,  in  the  causes  of  J.  C.  Page,  plaintiff, 
and  Ellen  Simons,  administratrix,  defendant',  on  mo- 
tion of  the  attorney  for  plaintiff  it  was  ordered  that 
scire  facias  issue,  and  be  served  upon  Ellen  Simons, 
requiring  her  to  appear  on  Saturday,  the  twenty- 
eighth  day  of  October,  1893,  and  show  cause,  if 
she  have  any,  why  execution  should  not  issue  in  this 
cause,  to  be  levied  of  her  goods  upon  the  judgment 
heretofore  rendered  by  J.  M.  Coleman,  a  Justice  of 
the  Peace  for  Shelby  County,  and  upon  which  exe- 
cution has  heretofore  been  issued  and  « been  returned 
nulla  bona  as  to  assets  in  her  hands  as  administra- 
trix. You  are  therefore  commanded  to  make  known 
to  said  Ellen  Simons  the  tenor  and  effect  of  this 
writ,  and  summon  her  to  appear  before  the  Judge 
of  our  Court,  at  the  courthouse  in  the  city  of  Mem- 
phis,   on    the    twenty-eighth    day    of    October,    1893, 
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then   and  there  to  show  cause,   if  any  she  have,   why 
said   execution   should    not   be  issued  as   aforesaid. 

**  Herein  fail    not,    and    have    you   then    and    there 
this   writ. 

*' Witness,  John  A.  Strehl,  Clerk  of  said  Circuit 
Court,  at  office  in  Memphis,  the  third  Monday  in 
September,    1893.  John   A.   Strehl,    Clerk, 

<<L.    E.    RoswELL,   D.    Cy 

These  writs  were  not  served  on  Ellen  Simons, 
and  alias  writs  were  issued,  which  were  in  the  same 
form  and  language,  which  were  served,  and  she, 
through  her  counsel,  filed  a  plea  of  *  *  no  assets ' ' 
and  ** fully  administered.'^  To  this  plea,  the  plain- 
tiff demurred,  and  the  Court  sustained  the  demur- 
rers,  and  gave  the  defendant  further  time  to  plead 
or  make  further  answer  to  said  writ  of  %cire  facias; 
and,  no  cause  being  shown  by  plea  or  answer  why 
execution  should  not  issue  de  ho7iis  propriis  against 
the  said  Ellen  Simons,  judgment  was  rendered  against 
her  in  each  of  said  cases,  and  she  appealed  to  this 
Court,  and  assigned  errors,  and  the  judgment  of  the 
Circuit  Court  was  affirmed  by  this  Court  at  the  last 
term. 

It  is  insisted  by  the  complainant  that  said  Page 
failed  to  make  of  record  in  the  Circuit  Court  a 
suggestion  that  the  administratrix  had  committed  a 
devastavit^  and  there  was  no  foundation  for  these 
writs  of  scire  facias;  also,  that  the  writs  of  scire 
facias  upon  which  said  judgments  de  bonis  propriis 
were   based,    never   contained   the   suggestion  of  a   de- 
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vastavit  having  been  committed  by  the  administratrix. 
Hence,  the  insistence  is  that  the  Circuit  Court  did 
not  have  jurisdiction  to  render  said  judgments  de 
bonis  p7*oprii8  against  Ellen  Simons,  administratrix, 
and,    therefore,    said   judgments   are   void. 

It  is  also  insisted  that  the  plea  of  ^'no  assets^' 
and  ** fully  administered"  to  said  writs  of  scire 
facias  did  not  raise  the  question  now  urged  by  the 
complainant,  and  that  that  question  is  still  r^es  non 
adjudlcata;  that  it  was  not  involved  in  the  plead- 
ings in  the  litigation  in  the  Circuit  Court  nor  on 
appeal   in   this   Court. 

The  proceedings  in  said  cases  were  under  §§  3109- 
3111  of  M.  &  V.  Code,  which  are  as  follows:  ''If 
a  Justice's  execution  against  an  executor  or  admin- 
istrator be  returned  '  no  property  found, '  the  Jus- 
tice who  rendered  the  judgment  or  who  holds  the 
papers  in  the  cause  shall,  on  suggestion  and  appli- 
cation of  the  plaintijf,  his  agent  or  attorney,  return 
the  papers  to  the  next  Circuit  Court  of  his  county. 
Upon  said  papers  scii^e  facias  shall  be  issued,  and 
all  other  proceedings  be  had  for  the  satisfaction  of 
such  judgment,  either  out  of  the  goods  or  chattels, 
lands  and  tenements,  of  the  defendant,  in  case  he 
has  wasted  the  assets,  or  out  of  the  real  estate  of 
the  deceased.  The  like  proceedings  shall  be  had  in 
case  of  an  execution  issued  after  the  death  of  the 
debtor,  and  returned  'nothing  found,'  on  a  judg- 
ment  recovered   in   his   lifetime." 

When    the    said    Ellen    Simons,    as    administratrix, 
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failed  to  appear  before  the  Justice,  and  suffered  said 
judgments  against  elames  Simons,  deceased,  to  be  re- 
vived against  her,  without  any  plea  or  answer  to  said 
writs  of  scire  facias  issued  by  the  Justice,  this  was 
an  admission  by  her  that  she  had  assets  in  her  hands 
as  administratrix  belonging  to  the  estate  of  James 
Simons,  deceased,  sufficient  to  satisfy  said  judgments, 
and  was  conclusive  upon  her  that  she  had  assets  to 
satisfy  said  judgments.  Vol.  III.,  Wms.  Exrs.,  pp. 
533,  648,  549  (7  Ed.  by  R.  &  T.);  1  Yerg.,  399; 
2    Sneed,    595. 

''If,  therefore,  upon  a  fieri  facias  de  bonis  testa- 
tor is  on  a  judgment  obtained  against  an  executor  or 
administrator,  either  no  goods  can  be  found  which 
were  the  testator's,  or  not  sufficient  to  satisfy  the 
demand,  that  is  evidence  of  a  devastavit ^  and,  there- 
fore, it  is  very  reasonable  that  the  executor  should 
become  personally  liable  and  chargeable  de  honis  pro- 
priis,'*'^       3    Wms.    Exrs.,    549. 

''This  action  may  be  brought  upon  the  judgment 
against  the  executor  upon  a  bare  suggestion  of  a 
devastavit^  without  any  writ  of  fi.  fa,  first  taken  out 
upon  the  judgment.  But  the  usual  course  is;  first 
to  sue  out  a  fieri  facias  upon  the  judgment,  and, 
upon  the  Sheriff's  return  of  nulla  bona,  to  bring  the 
action  and  state  the  judgment,  the  writ  and  return, 
in  the  declaration  or  statement  of  the  claim,  and  on 
the  trial  the  record  of  the  judgment,  the  fieri  facias, 
and  the  return  will  be  sufficient  evidence  to  prove 
the   case."       3    Wms.    Exrs.,    549. 
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^<In  this  form  of  action  the  judgment  was  de 
bonis  propriis.  The  executor  or  administrator  might 
plead  that  he  did  not  waste,  etc.,  in  manner  and 
form,  etc.,  and  under  this  plea  he  might  give  in 
evidence  that  there  were  goods  of  the  testator  which 
might  have  been  taken  in  execution,  and  that  he 
showed  them  to  the  Sheriff.  But  the  ei^ecutor  could 
not  plead  pleiie  adminUtravit^  or  any  other  plea 
which  put  his  defense  upon  \vant  of  assets,  for  such 
plea  would  be  contrary  to  what  was  admitted  by 
the  judgment,  and,  if  the  truth  were  that  he  had 
no  assets,  he  should  have  set  it  up  as  a  defense  to 
the  original  action, .  and,  having  neglected  to  do  so, 
he   was   not   permitted   to   say  so   afterwards."      lb. 

Under  the  statute,  the  Circuit  Court  had  jurisdic- 
tion of  the  proceedings,  and  complainant  waived  the 
question  of  jurisdiction  of  the  Court,  if  that  was  a 
question,  by  appearing  and  pleading  *'no  assets" 
and  *<fullv  administered"  to  the  writs  of  scire 
facias. 

The  written  application  of  the  attorney  of  Page, 
the  creditor,  made  to  the  Justice,  to  transmit  the 
papers  to  the  Circuit  Court,  did  suggest  a  devasta- 
vit^ and  that  application  was  transmitted  and  filed, 
with  the  other  papers  in  the  cases,  in  the  Circuit 
Court. 

The  order  of  the  Circuit  Court,  which  directed 
the  issuance  of  the  scire  facias^  stated  there  was  a 
judgment  before  the  Justice  of  the  Peace,  and  that 
execution    had    issued    from    said    judgment,    and   had 
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been  returned  nulla  bona,  as  to  assets  in  her  hands 
as  administratrix,  and  that  the  papers  had  been  trans- 
mitted to  the  Circuit  Court  for  further  proceedings, 
in  accordance  with  the  statute  in  such  oases,  and  di- 
rected said  writ  of  8ci7^e  facias  to  issue,  to  be  served 
on  said  Ellen  Simons,  requiring  her  to  appear  and 
show  cause,  if  she  had  any,  why  execution  should 
not  issue  in  these  causes,  to  be  levied  of  her  own 
goods. 

Now,  while  this  order  does  not  state  that  a  de- 
vastavit  had  been  committed,  the  facts  stated  in  said 
order  make  out  a  case  of  devastavit,  which  facts 
were  also  recited  in  the  writ  of  scire  facias,  and 
could  have  been  met  only  by  a  plea  or  answer  de- 
nying that  she  had  wasted  the  assets  of  said  estate, 
unless  it  was  that  the  order  and  writ  failed  to  state 
a  sufficient  cause  of  action  to  give  the  Circuit  Court 
jurisdiction  of  the  proceedings;  and,  in  that  event, 
the  administratrix  should  have  defended  said  action 
on  that  ground.  But  she  failed  to  make  either  of 
these  defenses,  and  pleaded  "no  assets"  and  "fully 
administered."  She  was  concluded  by  the  judgment 
from  making  this  defense,  and  her  plea  was  stricken 
out,  and   judgment  went  against  her  de  bonis  propriis. 

The  only  defense  offered  by  her  in  the  Circuit 
Court,  was  the  defense  she  should  have  made  before 
the  Justice,  in  answer  to  the  scire  facias  issued  there 
to  revive  said  judgments  against  her  as  administratrix 
of  James  Simons,  deceased,  and,  failing  to  make 
the   defense   there   that    there   were    "no   assets"    and 
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*' fully  administered,"  she  was  concluded  by  the  judg- 
ments from  ever  afterwards  making  that  defense. 
And  if  she  could  not  make  that  defense  in  that  pro- 
ceeding after  judgment  had  been  revived  against  her 
as  administratrix,  it  would  be  strange,  indeed,  if  she 
could,  on  the  grounds  there  were  really  no  assets 
of  said  estate,  enjoin  the  collection  of  the  executions 
issued  from  the  judgments,  de  bonis  propriis,  by  bill 
in  Chancery  Court,  which  she  has  attempted  to  do 
in  this  case,  unless  she  was  prevented  from  making 
her  defenses  at  law  by  fraud,  accident,  or  some 
wrongful  act  of  defendant,  unmixed  with  negligence 
on   her   part,    which   is   not    alleged. 

The  cases  of  Frierson^  Admj\  of  Emhry^  v.  The 
Heirs  of  Harris^  5  Cold.,  146,  and  Hillman  Brothers 
V.  Wiley  Hlckerson^  3  Head,  576,  are*  to  the  effect 
that  the  writ  of  scire  facias  is  a  proceeding,  and 
must  be  based  on  a  suggestion  of  record,  and  must 
be   awarded    by   the   Court. 

And  when  an  administrator  has  been  guilty  of 
a  d£vastavlt^  a  suggestion  of  the  devastavit  must  first 
be  made  of  record,  as  the  ground  for  issuing  the 
writ  of  scire  facia^s^  and  that  the  writ  of  scire  fa.iAis 
must   also   contain   a   suggestion   of   devastavit. 

If  the  suggestion  of  record  state  that  there  is  a 
judgment  against  the  administrator,  and  that  execu- 
tion has  issued  from  said  judgment  and  been  returned 
nulla  hona^  as  to  the  assets  of  the  estate  in  hands 
of  administrator,  that  is,  in  the  opinion  of  the 
Court,  equivalent   to   a   charge   of  devasf^ivlt,  but,  like 
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a  suggestion  of  devastavit,  it  is  not  conclusive,  but 
is  sufficient  to  support  a  judgment  de  bonis  prop^nis^ 
unless  the  administrator  pleads  and  shows  that  he 
has  not  wasted  the  estate,  which  he  can  do  in  the 
face  of  the  return  of  7iulla  iona.  But  if  the  sug- 
gestion of  record  does  not  state  such  facts  as  make 
out  a  case  of  devastavit  of  themselves,  then  there 
must  be  a  suggestion  of  devmtavit  made  of  record, 
on  which  to  base  a  writ  of  scire  facias;  and  said 
writ  must  contain  a  charge  or  suggestion  that  the 
administrator  has  committed  devastavit,  in  order  to 
support  a  judgment  de  bonis  propriis.  The  adminis- 
trator may  answer  the  writ  of  scire  facias  and  show 
that  he  has  not  committed  a  devastavit,  by  showing 
that  there  were  goods  of  the  intestate  which  might 
have  been  taken  on  the  execution,  and  that  he 
showed  them  to  the  Sheriff;  or,  that  after  judg- 
ment, which  in  law  amounts  to  a  confession  of 
assets,  the  goods  or  assets  of  the  estate  were  de- 
stroyed under  circumstances  which  exonerate  the  ad- 
ministrator from  personal  liability,  because  not  con- 
stituting a  devastavit.  Griffith  v.  Beasly,  10  Yer., 
434;  Wliite  v.  Archbill,  2  Sneed,  596;  Graham  v. 
Ruble,    1    Cold.,    171. 

Notwithstanding  the  judgments  de  bonis  propriis 
against  Ellen  Simon,  administratrix,  may  operate 
harshly  upon  her,  the  judgment  being  valid,  the 
Court  is  unable  to  grant  her  any  relief  on  her  bill, 
and  the  decree  of  the  Chancellor  is  reversed,  and 
the   bill    dismissed. 
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ABANDONMENT. 

PAGE 

1.  Of  homestead  effected  by  widow  for  herself  and  minor 
children  for  her  life - 185 

2.  Of  suit  of  municipality  by  repeal  of  the  ordinance  vio- 
lated   564 

ACCELERATION. 
See  Wills. 

ACTIONS. 

See  Amendment. 

1.  Maintainable  for  wrongful  destruction  of  property,  al- 
though owner  has  been  compensated  by  insurance 35 

2.  Maintainable  by  person  named  as  beneficiary,   though 
not  the  addressee  of  a  telegram 66 

3.  Maintainable  for  the  malicious  prosecution  of  a  civil  suit.  _  112 

4.  Maintainable  for  injury  inflicted  in  another  State 129 

5.  Maintainable  by  mandamus,  when 496 

6.  Maintainable    by   distributees    without    administration, 
when 570 

7.  Amendment  of,  allowed  pending  trial,  when 128 

8.  Pauper  oath   for  suit  in  Circuit  Court  administered  by 
Justice  of  the  Peace,  valid _ 175 

9.  By  assignee  of  usurious  note,  no  recovery  upon  original 
consideration _ 362 

10.  Cause  of,  not  merged  in  void  judgment  thereon 686 

11.  For  centennial  subscription;  parties 654 

ACTS  CONSTRUED. 

Assessment — Of  railroad  taxes.  Acts  1875,  Ch.  78;  1877,  Ch. 
19;  1881,  Ch.  104;  1883,  Ch.  16  (2d  ex.  ses.);  1889,  Ch. 
96 385,  496,  497 

Assessment — Of  back  taxes.     Acts  1887,  Ch.  1;  1883,  Ch.  181.  385 

Assignment,  General — Fraudulent,  when.    Acts  1 881,  Ch.  121 .       1 

Centennial  Subscription — Power  of  County  Courts.  Acts 
1895,  Ch.  25 653 

Clerks'— Unclaimed  costs  and  funds.     Acts  1895,  Ch.  137 630 
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ACTS  CONSTRUED— ContinueA— 

Corporations,    Foreign  —  Filing    Charter.      Acts    1891,   Ch. 
123 599,  711 

Costs— County's  liability  to  State.     Acts  1891,  Ch.  123 178 

Criminal  Laws — Amendatory  of.     Acts  1895,  Ch.  205 521 

Druggists — Forbidding  sales  of  drugs  without  license.     Acts 
'  1893,  Ch.  39 141 

Fish—Protecting.     Acts  1895,  Ch.  127 682 

Fences— "No  fence  law."    Acts  1895,  Ch.  182 696,  697 

Fences— Of  railroad  tracks.     Acts  1891 ,  Ch.  101 552 

Husband  and  Wife — Rents  of  wife's  lands.     Acts  1879,  Ch. 

141   580 

Inheritance  Tax — Diability  for,  and  when  due.     Acts  1893, 

Chs.  89,  174 -• 16 

Intoxicating  Liquors — Four  mile  law.     Acts  1887,  Ch.  167; 
1877,  Ch.  23 544,  548 

Jury  Trial — Demand  for,  irrevocable.     Acts  1875,  Ch.  4;  1889, 
Ch.  220 574 

Railroads — Assessment  of,  for  taxation.     See  AsseasmetiU 

Railroads — Fencing  track.     See  Fences, 

Taxation  of  Railroads.     See  Assessment. 

Turnpikes — Acceptance  of  general  incorporation  act.     Acts 
1847-48,  Ch.  — ;  1875,  Ch.  142 249 

ADMINISTRATION. 

1.  Seven  years  statute  does  not  bar  sale  of  decedent's  lands 

to  pay  debts,  when 185 

2.  Remainder  interest  in  homestead  subject  to  sale  for  pay- 
ment of  decedent's  debts 185 

3.  Next  of  kin  not  liable  individually,  except  upon  contract, 
for  expenses  of _ 339 

4.  Distributees  can  sue  without,  when 570 

5.  Defenses  of  "  no  assets  "  and  '*  fully  administered  "  waived 

by  failure  to  plead  them 718 

6.  Collection  of  judgment  from  administrator  de  bonis  pro- 
jjrite  not  enjoined,  when 718 

7.  What  is  sufficient  suggestion  of  devastavit  for  issuance  of 
scire  facias  against  administrator 718,  719 

ADMINISTRATOR. 

See  AdTninlstratUm, 


• 
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AFFIDAVIT. 

See  Attachment;  New  Trial;  Pauper  Oa;th, 

AGENCY. 

See  Principal  and  Agent 

I 

ALTERATION. 

See  Bills  and  Notes. 

AMENDMENT. 
See  Statutes, 

1.  Of  declaration  allowed  during  trial 128 

2.  Refusal  to  allow,  of  answer,  not  error 378 

3.  Of  s^tutes — insufficient  recital  of  the  amended  act 521,  522 

ANSWER. 

1.  Relief  granted  upon  averments  of - 361 

2.  Amendment  of,  refused  properly,  when 378 

3.  Defective  answer  to  petition  for  mandamus,  effect 497 

4.  Insisting  upon  erroneous  construction  of  deed  does  not 
estop 532,  533 

APPEAL. 
Judgment  conclusive,  if  not  appealed ._ 586 

ARBITRATION. 

See  Insit/rance, 

ARREST. 

See  False  Imprisonment. 

ASSESSMENT. 

See  Railroads;  Taxation. 

ASSIGNMENT. 

Of  shares  of  stock 253 

ASSIGNMENT,  GENERAL. 

Fraudulent,  that  postpones  sale  of  realty  for  two  years,  and 
then  orders  it  on  long  credit 1 

ASSIGNMENT  OF  ERROR. 
Upon  the  evidence  in  law  cases  held  insufficient 85,  99 
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ATTACHMENT. 

1.  In  Circuit  Court  upon  pauper  oath  taken  before  a  Justice 
of  the  Peace,  valid 175 

3.   Upon  affidavit  stating  grounds  to  best  of  knowledge  and 
belief,  valid 175 

BACK  TAXES. 

See  Comptroller;  Railroads. 

BAILMENT. 

See  Officers. 

BANKS  AND  BANKING. 

1.  Liability  at  law  of  officers  and  directors  for  loss  of  gen- 
eral deposit  by  bank*s  insolvency  defined  _ » 98 

2.  Pleadings  at  law  held  insufficient  in  suit  against  officers, 
etc.,  for  loss  of  general  deposit  by  bank's  insolvency 98 

3.  Insolvency  defined  as  applied  to  banks 98,  99 

4.  Public  officer  may  lawfully  deposit  trust  funds  therein  .  _  296 

5.  Agent  of  seller,  not  of  purchaser,  when  draft  is  attached 

to  bill  of  lading  made  to  seller's  order _•_  607 

6.  Drawee  bank's  liability  to  payee  of  draft  wrongfully  paid 

to  another  upon  forged  indorsement  of  fictitious  indorsee.  641 

BENEVOLENT  ASSOCIATIONS. 
See  Knights  of  Honor. 

BEQUEST. 

See  Wills. 

BIDDER. 

See  Cliancery  Sale.  * 

BILL  OF  LADING.  *    . 

See  Banks  and  Dayiking;  Common  Carrier. 

BILLS  AND  NOTES. 

See  Interest;  Usury. 

1.  Alteration  that  avoids  a  note,  example 10 

2.  Erasure  of  alteration  does  not  obviate  its  effect 10 

3.  Alteration  of ,  not  waived,  when _ 10 

4.  Usurious,  though  purporting  to  be  given  for  labor  and 
materials,  when 361 
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BILLS  AND  NOTES— Continued-- 

5.  Cancellation  of  usurious,  not  granted,  when 361 

6.  Given  to  a  foreign  noncomplying  corporation  void 711 

7.  Drawee  bank's  liability  to  payee  for  paying  draft  upon 
forged  indorsement  of  a  fictitious  indorsee 641 

BOARD  OP  ASSESSORS. 
See  Mandarmis. 

BOARD  OF  EXAMINERS. 
See  Mandamus, 

BONDS. 

1.  Liability  of  County  Trustee  and  sureties  thereon  for  school 
fund  fully  defined 296 

2.  Municipal  and  corporate,  owned   by  railroad  companies 
are  assessable  for  taxation  as  "distributable  property"..  385 

BRAKEMAN. 

See  Fellow  Servant:  Railroads;  Witness. 

BROTHER  AND  SISTER. 
Se«  Inheritance  Tax. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Contract  of,  on  basis  of  fixed  premium,  not  usurious  when 
made  in  another  State  where  it  is  allowed 599 

8.  Forfeited  payments  on  premium  not  credited  on  borrower's 
debt,  when .-  599 

BURDEN  OF  PROOF. 
To  show  or  rebut  contributory  negligence 50 

CANCELLATION. 
Of  usurious  note,  when  granted  and  upon  what  terms  ..361,  362 

CAPITAL  STOCK. 

See  Corporations. 

CARRIER. 

See  Common  Carrier. 

CENSUS. 

As  basis  for  classification  for  Legislature 696,  697 

47—12  p 
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CENTENNIAL. 

See  State  Centennial. 

CHANCERY  COURT. 

1.  Application  by,  of  the  doctrine  of  laches;  rule 253 

2.  Relief  against  usury  not  granted  after  judgment  at  law  .  254 

3.  Does  not  dissolve  corporation  in  proceedings  to  wind  it  up.  254 

4.  Will  not  enjoin  collection  of  judgment  against  adminis- 
trator dc  bonis  propriiSy  when 718 

CHANCERY  PLEADING  AND  PRACTICE. 
See  Answer;  Decree, 

CHANCERY  SALE. 

Bidder  at  resale  not  entitled  to  cash  payment  made  by  him 
on  first  sale  and  left  in  hands  of  Clerk  and  Master,  when.  358 

CHARACTER. 

See  Charge  of  Court:  Evidence, 

CHARGE  OF  COURT. 

1.  Defining  measure  of  damages  for  wrongful  destruction  of 
property 35 

2.  Defining  burden  of  proof  to  show  or  rebut  contributory 
negligence _ 50 

3.  Error  of ,  immaterial,  when 50 

4.  Special  requests  properly  refused,  when 129 

5.  As  to  character  of  defendant  in  a  criminal  case,  approved.  210 

6.  As  to  self-defense,  sustained 211 

7.  Presumed  correct  when  not  made  part  of  record 552 

8.  Defining  delivering  carrier's  liability  for  damage  result- 
ing from  use  of  defective  cars  - - 677 

CHARTER. 

See  Corporations. 

CHOSE  IN  ACTION. 

See  Husband  and  Wife. 

CIRCUIT  COURT. 

See  Pauper  Oath. 

CLASS  DOCTRINE. 
See  WUl8, 
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CLASS  LEGISLATION. 

See  ConatUutUmal  Law. 

CLERKS. 

See  Statutes. 

CLERK  AND  MASTER. 
See  Chancery  Sale. 

CODE  CONSTRUED. 

Administration — Seven  years  statute.     J§  3119,  3483  (M.  &  V.); 
{§2281,  3786  (T.  &S.) 185 

Administration — Revivor  of  judgment.     J  J  3109-3111  (M.  & 
v.);  §g  2271-2273  (T.  J^  S.) 718,  719 

Banks  and  Banking — Liability  of  officers,  etc.     §J  1716,  2507, 
5718  (M.  &  v.);  §J1488  (T.  *fe  S.) 98,  99 

Disturbing  Public  Worship — Fine  by  Justice  of  the  Peace. 
28  2010,  5663  (M.  &  V.);  {§1511,  4853  (T.  &  S.) 668 

Divorce— Jurisdiction  of  wife's  suit.     J  3309  (M.  &  V.);  i  2451 
(T.  &S.) 25 

Divorce— Wife  liable  for  costs.    U  3309,  3334  (M.  &  V.);  §  J  2451, 
2477  (T.  &  S.) _ 59,  580 

False   Personation — What  constitutes.      J  5621    (M.    &   V.); 
J4820(T.  &S.) 690 

Fines— County 's  liability  to  State  for.     J  6077  (M.  &  V.) ;  J  5236 
(T.  &  S.) 178 

PHnes — See  Dititurbing  Public  Worship. 

Homestead — Remainder  subject  to  debts.     {  2943  (M.  &  V.) .  185 

Insurance — Upon  husband's  life  for  wife.     {J  3135,  3278  (M. 
&  v.);  2?  2294,  2429  (T.  &  S.) 619 

Justice  of    the    Peace — Administering    pauper    oath.      See 
Pauper  Oath. 

Libel— Publication.     {J  5553  (M.  &  V.);  J  4763  (T.  &  S.) 94 

Mandamus — Return.     {§4310  et  seq.  (M.  &  V.);  {J3567  et  seq. 
(T.  &  S.) 497 

Marriage  and  Divorce — Rents  of  wife's  lands.     §  3329  (M.  & 
v.);  J2472  (T.  &  S.) 580 

Marriage  and  Divorce — Wife  liable  for  costs.     J  3334  (M.  <& 
v.);  J2477  (T.  &  S.) 580,  69 

Misdemeaner — By  violation  of  private  charter.     J  5347  (M.  & 
v.);  J4596  (T.  &  S.) 249 

Officers,  Public— Liability  for  trust  funds.     §712  (M.  &  V.); 
J594  (T.  &  S.) 296 
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CODE  CONSTRUED— Continued— 

Pauper  Oath — Administered  by  Justice  of  the  Peace.     {{  398, 

'    3912  (M.  &  v.);  J8  343,  3192(T.  &S.) 175 

Railroads— Statutory  precautions.     {§1298-1300  (M.  &  V.); 
{?  1166-1169  (T.  &S.)... 552 

Repeals— Of  statutes.     J47  (M.  &  V.);  J49  (T.  &  S.) 564 

Small  Offenses— Former  conviction.     J  5819  (M.  &  V.);  J  4994 
(T.  &S.) 668 

Taxation— Assessment  of  Railroads.     {{  663,  664, 686-688,  692, 
694,  695  (M.  &  V.);  ?J701,  704,  705  (T.  &  S.) 385 

Telegraph  Companies — Failure  to  deliver  message.     J  J 1542, 
1543  (M.  &  v.);  |J1323,  1324  (T.  &  S.) 66 

Wills— Giving  vested  estate.     J  3035  (M.  &  V.);  ?  2195  (T.  &  S.)  369 

Wills— Revocation.     {  3008  (M.  &  V.) ;  i  2167  (T.  &  S. ) 85 

COLLATERAL  AGREEMENT. 
See  Evidence. 

COMMON  CARRIER. 

See  Railroads. 

1.   Duty  defined  when  deviation  in  route  becomes  necessary.     61 

^.   Duty  as  to  selling  freight  obstructed  in  course  of  ship- 
ment  _ 61 

3.  Becomes  insurer  for  carrier  substituted  without  shipper's 
consent 61 

4.  Evidence  of  custom  not  admissible  to  change  settled  rules 

of  law  affecting  shipment  by 607 

5.  Title  of  goods  placed  on  board  cars  remains  in  seller,  when  607 

6.  Purchaser  has  right  of  inspection  of  shipped  goods,  when  607 

7.  Agent  of  shipping  seller,  not  of  purchaser,  when 607 

8.  Liability  of  delivering  carrier  for  loss  caused  by  defective 
cars,  defined 677 

COMPTROLLER. 

See  State  Comptroller. 

CONSTITUTIONAL  LAW. 
In  General. 

1.  Recitals  of  amendatory  acts— example 521 

2.  Example  of  bad  class  legislation 696,  697 

3.  Example  of  valid  class  legislation 682 
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CONSTITUTIONAL  LAW— In  Genkral— Contini*€<i— 

4.  Rules  as  to  class  legislation  stated 697 

5.  Legislative  power  defined 696,  653,  654,  682 

6.  Statutes  that  are  not  the  law  of  the  land 630.  696 

Acts  Hbld  Unconstitutional. 

Acts  1895,  Ch.  205,  amending  criminal  laws  as  to  larceny.  521 

Acts  1895,  Ch.  137,  providing  for  collection  of  unclaimed 
costs  by  back  tax  attorneys 630 

Acts  1895,  Ch.  182,  the  *  no  fence  law" 696 

Acts  Held  Constitutional. 

Acts  1895,  Ch.   25,  authorizing   counties    to   appropriate 
money  to  the  centennial 653,  654 

Acts  1895,  Ch.  127,  the**flshlaw" 682 

,  Clauses  Construed. 

Art.  L,  ?6.     Trial  by  jury 409 

Art.  I.,  ?8.     No  fence  law 696 

Art.  I. ,  §  8.     Unclaimed  costs 630 

Art.  II.,  i  2.     Legislative  power 696 

Art.  II.,  2'17.     Recitals  of  amendatory  Acts.. 521 

Art.  II.,  J  29.     Appropriation  of  money  by  counties -..653.  654 

Art.  VL,  J9.     Charging  juries 409 

Art.  XL,  §8.     No  fence  law 696 

Art.  XL,  ?8.     Fish  laws 682 

Art.  XL,  §13.     Fish  laws 682 

Constitution  of  United  States. 
XIV.  Amendment  construed 683 

CONSTRUCTION. 

See  Contracts;  Statutes;  Wills, 

CONTRACTS. 

1.  Independent,  collateral  to  written,  provable  by  parol 148 

2.  Both  written  and  parol  construed  by  jury ,.  148,  149 

3.  With  foreign  corporation  illegal  and  void,  when 711 

CONTRIBUTORY  NEGLIGENCE. 

See  Burden  of  Proof:  Ne^jllgence. 
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CORPORATIONS,  PRIVATE. 

See  Building  and  Loan  Associations, 

1.  Liability  of  bank  officials,  directors,  and  stockholders  for 
general  deposits  lost  by  insolvency  of  bank,  defined 98,  99 

2.  Proof  of  acceptance  of  benefits  of  general  incorporation 
Act  of  1875  required  of  pre-existing  corporation 249 

3.  Violating  requirements  of  legislative   charter  guilty  of 
misdemeanor  under  the  general  law 249 

4.  Not  dissolved  by  sale  of  its  property  and  failure  to  elect 
officers  or  otherwise  exercise  its  franchises -  252 

5.  Not  dissolved,  though  entire  capital  stock  is  acquired  by 
one  person 252 

6.  Real  estate  held  by  corporation  belongs  to  it,  not  to  the 
stockholders,  though  there  be  but  one _ 252 

7.  Stockholder's  deed  does  not  pass  property  of  the  corpora- 
tion  252,  253 

8.  Deed  of,  how  executed 253 

9.  Stock  of,  passes  by  transfer  of  certificates  without  noting 
same  on  company's  books •,__  253 

10.  Requirement  that  transfers  of  stock  shall  be  noted  on  the 
books  is  for  company's  benefit 253 

11.  Not  dissolved  in  equitable  proceedings  to  wind  up  its 
business 254 

12.  Service  of  process  made  on  last  elected  officers  of  a  sus- 
pended corporation 254 

13.  Transfer  of  stock  valid  though  not  made  in  writing 253 

14.  Bonds  of,  owned  by  railroad  company  are  distributable 
property _ 385 

15.  Life  tenant  takes  stock  dividends  declared  from  net  prof- 

its earned  after  accrual  of  life  interest 472 

16.  Foreign,  can  act  without  filing  charter,  when 599 

1 17.  Foreign,  note  given  to,  void,  when 711 

COSTS. 

1.  Wife  liable  for  costs  of  divorce  suit,  when 59,  580 

2.  Motion  to  retax,  premature  and  too  general 82 

3.  Re  taxation  of,  not  made  by  Supreme  Court,  when 82 

4.  County's  liability  to  State  for,  on  commuted  sentence  in 
felony  case _ -_ 178 

5.  Statutes  authorizing  unclaimed  costs  to  be  paid  into  pub- 
lic treasury  for  safe-keeping,  valid 630 
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COSTS— ConUnued— 

6.  But  stattiie  authorizing'  back  tax  attorneys  to  collect 
unclaimed  costs  and  hold  same,  deducting  fee  therefor,  is 
unconstitutional « 630 

COUNTY. 

See  County  Court;  County  Trustee. 

1.  Liability  of,  to  the  State  for  costs  upon  commuted  sen- 
tence Ox  felony,  defined 178 

3.  Not  liable  for  State  tax  on  litigation  in  misdemeanor  case, 
when 178 

3.  Liable  to  State  for  fine  coUectefl  upon  conviction  under  a 
felony  indictment - 178 

4.  Exhibition  of  county  resources  at  centennial  held  outside 
county,  is  a  county  purpose 653 

5. .  Public  schools  are  resources  of  a  county _ 654 

COUNTY  COURT. 

1.  Jurisdiction  and  powers  of,  are  purely  statutory 653 

2.  May  appropriate  money  for  exhibition  of  county's  re- 
sources at  a  State  centennial  to  be  held  outside  the 
county -...653,  654 

COUNTY  TRUSTEE. 

Measure  of  his  liability  for  public  school  moneys,  defined 296 

COURTS. 

See  the  several  tUles. 

1.  Judgments  and  opinions  of,  construed  together 591 

2.  Cannot  determine  the  policy  or  impolicy  of  laws 696 

COURT  AND  JURY. 

Province  of  jury  as  to  contr.act  partly  written  and  partly 
parol 148,  149 

CREDITORS. 

See  Voluntary  Conveyance. 

CRIMINAL  COSTS. 
See  Costs. 

CRIMINAL  EVIDENCE. 
See  Evidence. 
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CRIMINAL  LAW. 

See  Disturbing  Public  Worship;  False  PersoriaUom;  Forg- 
ery; Four MUe  Law;  Intoxtcaiirig  Liquors;  Larceny;  Self- 
defense;  Slander  and  Libel;  Twmpike  Company. 

CRIMINAL  PLEADING  AND  PRACTICE. 

See  Costs;  Fines;  Evidence;  Former  Conviction;  Indict- 
ment; New  Trial;  Oath  of  Officer;  Tax  on  LUigatUm. 

CUSTOM. 
Proof  of,  not  admissible,  when 607 

DAMAGES. 

1.  For  wrongful  destruction  or  injury  of  building;  measure 

of 35 

2.  Proximate  cause  of,  what  is 35 

3.  For  nondelivery  of  telegram,  beneficiary,  though  not  ad- 
dressee, may  recover , 66 

4.  What  is  sufficient  claim  for,  within  sixty  days,  for  nonde- 
livery of  telegram _ -.     66 

5.  Verdict  of  $500  held  excessive  for  failure  to  deliver  tele- 
gram  - 4 -  66 

6.  Recoverable  for  malicious  prosecution  of  civil  suit  if  actu- 
ally sustained 113 

7.  Market  value  at  time  and  place  of  fire  recoverable  on 
policy  on  lumber 194 

DECLARATION. 

1.  Not  sufficient  to  hold  officers,  directors,  and  stockholders 

of  bank  for  loss  of  general  deposit  by  insolvency  of  bank,  98,  99 

2.  Amendment  of,  properly  allowed  during  trial 128 

DECREE. 

See  Evidence;  Judgmetits, 

DEED. 

1.  Of  corporation,  how  and  by  whom  executed 352,  253 

2.  Construed  as  vesting  widow  with  life  estate 532 

3.  Record  and  decree  admissible  in  support  and  explanation 
of_ 533 

4.  Insistence  upon  erroneous  construction  of  in  pleadings, 
does  not  estop  pleader  to  rely  upon  the  true  one 532 
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DELAY. 

See  Laches. 

DELIVERY. 
On  board  cars  does  not  pass  title  to  purchaser,  when 607 

DEMURRER. 

1 .  Erroneously  sustained  as  to  one  count  not  cause  of  rever- 
sal, when _ 99 

2.  To  evidence,  practice  approved  in  this  State 409,  459 

3.  Requisites  of  a  good  demurrer  to  evidence 409,  459,  559 

4.  Better  practice  to  demur  at  close  of  plaintiff's  evidence..  459 

5.  To  evidence  fatally  defective,  when 459,  559 

DETECTIVE. 

See  Railroads. 

DEVASTAVIT. 

See  Administration;  Scire  Facias. 
DEVISE. 

See  Wills. 

DISCRETION. 

See  New  Trial;  Mandamus. 

DISSENT. 

See  Widow. 

DISSOLUTION. 

See  Corporations. 
DISTURBING  PUBLIC  WORSHIP. 

1.  Plea  of  foinner  conviction  construed  and  held  bad 668 

2.  Fine  of  ^  for,  is  void 668 

DIVIDENDS. 

See  CorporatUms. 

DIVORCE. 

1 .  Wife  liable  for  costs  of  suit  for,  when 59,  580 

2.  Husband  takes  rents  of  wife's  lands  on  obtaining 580 

DRUGGISTS. 
Acts  1893,  Ch.  39,  construed 141 
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DYING  DECLARATIONS. 

1.  Af ade  five  days  before  death  competent 309 

2.  Admissible  when  decedent's  name  was  signed  by  another 

at  his  request 210 

ELECTRIC  STREET  RAILWAYS. 
See  Street  Railivays. 

ENGINEER. 

See  Fellow  Servant;  Railroad. 

EQUITY. 

See  Lache$. 

ESTATES. 

See  Corporations;  Wills. 

1.  Remainders  subject  to  inheritance  tax  payable  on  termi- 
nation of  precedent  estate 16 

2.  Homesteader's  right  to  timber  defined _.     28 

3.  For  life  taken  by  widow  under  will  and  deed 532 

4.  Tenancy  by  curtesy  does  not  exist,  when 532 

5.  Life  tenant  takes  stock  dividends,  when _.  472 

ESTOPPEL. 

See  Res  Adiudlcata. 

EVIDENCE. 

1.  Burden  to  show  or  rebut  contributory  negligence _.     50 

2.  Hearsay  and  inadmissible — example 67 

3.  Rule    as    to    setting    aside   verdict   upon,   by    Supreme 
Court 85;  552,  553 

4.  Testator's  subsequent  declarations,  when  and  when  not 
admissible  in  contest  of  will - _ 85,  86 

5.  Objection  to  form  of  question  considered 128 

6.  General  objections  are  ineffectual 128,193,  209 

7.  Brakeman  may  testify  as  an  expert,  when 128 

8.  Parol,  admitted  to  prove  independent  agreement  collat- 
eral to  written  contract _ 148,  149 

9.  Experiments  made  after  the  homicide  admissible  in  mur- 
der case,  when -.  209 

10.  Dying  declarations  made  five  days  before  death  and  signed 
hy  agent,  admissible - - 209,  210 
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EVIDENCE— Con«7iiied— 

11.  Statements  made  in  defendant's  presence,  and  not  denied 

by  him,  admissible ._, 210 

12.  Record  of  infamy  admissible  to  impeach  witness,  when  . .  210 

13.  Order  of  admitting,  rests  in  discretion  of  Court 210 

14.  Witnesses  examined  in  open  Court  on  motion  for  new 
trial  for  newly  discovered  evidence 211 

15.  Admissions  of  assured  competent;  against  the  beneficiary 
named  in  a  life  policy _ 224 

16.  Demurrer  to  evidence 409,459,  559 

17.  Of  general  character  more  than  six  years  before  the  trial _  467 

18.  Record  and  decree  admitted  in  support  of  deed .  532 

19.  Of  custom,  in  conflict  with  settled  rules  of  law,  not  ad- 
missible  607 

EXECUTORS  AND  ADMINISTRATORS. 
See  Administration;  Wills, 

EXEMPTION. 

From  inheritance  tax  of  estates  derived  from  brothers  or 
sisters _ 16 

EXPERTS. 

See  Evidence;  Witness, 

FALSE  IMPRISONMENT. 
Principal  liable  for  agent's  act  in  procuring  arrest,  when...  229 

FALSE  PERSONATION. 
See  Bills  and  Notes. 

1.  What  constitutes  false  personation 690 

2.  Sufficient  indictment  for 690 

FELLOW  SERVANT. 

Engineer  and  flreman  deprived  of  conductor  remain  fellow 
servants,  when 409 

FENCES. 

See  Railroads. 

**No  fence"  law  held  unconstitutional 696 


748  INDEX. 


FINES. 

1.  County  liable  to  State  for  fine  collected  under  felony  in- 
dictment -_- 178 

2.  Of  $4  for  disturbing  public  worship,  void 668 

FIRE  INSURANCE. 

See  Insurance.  Fire. 

FISH. 

1.  Legislature  has  power  to  enact  law  to  protect 683 

2.  Laws  may  be  general  or  special  under  the  Constitution  ..  682 

3.  Exception  of  lakes  of  fifteen  square  miles  valid 683 

4.  Exception  of  private  ponds  does  not  embrace  a  lake 683 

5.  Owner  of  lake  has  no  property  in  fish  that  prevents  regu- 
lation of  fishing 683 

FOREIGN  CORPORATIONS. 
See  CorporatioTia. 

FOREIGN  STATE. 
See  JtLdQmenXs. 

FORGERY. 

I 

Of  name  of  fictitious  indorsee  upon  draft 641 

FORMER  CONVICTION. 

1.  Plea  of »  for  disturbing  public  worship  held  bad 668 

2.  Plea  of,  general  requisites  of 668 

FOUR  MILE  LAW. 

1.  Sale  of  **hop  tonic  "  or  **  homestead  cider"  is  within  pro- 
hibition of _ 544 

2.  Wholesale  packages  or  quantities  defined 548 

3.  What  is  not  a  wholesale  package  or  quantity 548 

FRANCHISES. 

See  Corporations. 

FRAUD. 

1.  Fraudulent  alteration  of  note  considered 10 

2.  Fraudulent  indorsement  of  draft 641 
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FRAUDULENT  CONVEYANCE. 

1.  General  assi^ment  providing'  for  delayed  sale  upon  long* 
credit,  void _' 1 

2.  Fraudulent  as  to  donor's  existing  creditors  if  voluntary.  528 

3.  If  fraudulent  as  to  existing,  fraudulent  as  to  subsequent 
creditors _ 528 

4.  Who  is  an  existing  creditor — example 528 

FUNDS,  UNCLAIMED. 
See  Costs. 

GAME  LAWS. 
See  Fish. 

HOME. 

See  Self-defense. 

HOMESTEAD. 

1.  Widow ^s  right  to  use  of  timber  on  assigned  homestead, 
defined 28 

2.  Abandonment  of,  by  widow  for  herself  and  children  for 
her  lifetime - 185 

3.  Remainder  interest  subject  to  sale  for  debts 185 

HOMICIDE. 

See  Self-defense. 

HUSBAND  AND  WIFE. 

1.  Venue  of  wife's  suit  for  divorce  for  desertion 25 

2.  Wife  liable  for  costs  of  divorce  suit,  when 59,  580 

3.  Tenancy  by  the  curtesy  is  defeated  by  an  existing  life 
estate 532 

4.  Divorced  husband  given  rents  of  wife's  lands,  when 580 

5.  Rents  of  wife's  lands  are  not  separate  estate 580 

6.  Wife  takes  no  vested  interest  in  insurance  upon  husband's 
life .'. 619 

7.  Insurance  belonging  to  wife  passes  as  a  chose  in  action  to 
the  husband  upon  her  death _ _ 619 

ILLEGAL  CONTRACTS. 
See  Bills  and  Notes. 
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IMMATERIAL  ERROR. 

■ 

See  Supreme  Court 

IMPEACHMENT. 
See  Witness. 

INDICTMENT. 

1.  Good,  though  failing'  to  negutive  proviso  contained  in 
same  section j 141 

3.  Rule  stated  as  to  negativing  proviso  or  exception,  and 
distinction  made  betweeti  ^^section"  and  ** enacting 
clause  "  of  statutes 141 

3.  Motion  to  quash  bad,  which  fails  to  state  specific  grounds.  690 

4.  For  false  personation  of  another  good,  when 690 

INFAMY. 

See  WUiiess. 

INHERITANCE  TAX. 

1.  Brothers  and  sisters  not  subject  to 16 

2.  Vested  and  contingent  remainders  after  an  exempt  life 
estate  subject  to _.     16 

3.  Due  on  remainder  estates  at  termination  of  precedent 
estate _.. 16 

4.  The  statutes  affecting  this  tax  fully  construed 16 

INJUNCTION. 

To  prevent  collection  of  judgment  revived  against  adminis- 
trat<jr  de  iHjnis  propriis  not  allowed,  when 718 

INSOLVENCY. 

As  applied  to  banks,  defined 98,  99 

INSOLVENT  CORPORATIONS. 
See  Corporations, 

INSTITUTIONS  OF  LEARNING. 
See  Fowr  Mile  Law. 

INSURANCE,  FIRE. 

1.  Compensation  by,  for  destruction  of  property,  does  not 
debar  owner  to  recover  of  wrongdoer 35 

2.  Common  carrier  becomes  insurer  for  carrier  substituted 
without  authority 61 
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INSURANCE,  FlUK— Continued^ 

3.  Arbitration  clause  operates  to  delay  suit  only  when  there 

is  real  controversy  developed 193 

4.  General  objection  to  proofs  of  loss  are  insufficient 193 

5.  Appraisers  act  judicially,  and  should  be  impartial 193 

6.  Arbitration  clause  waived  by  insurer's  denial  of  all  lia- 
bility   193 

7.  An  arbitrary  demand  that  umpire  shall  be  chosen  from 
abroad,  unreasonable  and  a  waiver  of  arbitration  clause.  193 

8.  Market  value  of  lumber  destroyed  at  time  and  place  of 
fire,  recoverable 194 

9.  Three-quarter  loss  clause,  void 194 

10.  Foreign  company,  not  filing  charter,  cannot  collect  note.  711 

INSURANCE,  LIFE. 

1.  Wife  takes  no  vested  interest  in  insurance  on  husband's 
life  for  her  benefit -.  619 

2.  Belonging  to  wife  is  a  chose  in  action  that  passes,  on  her 
death,  to  the  husband 619 

3.  Insured's  admissions  competent  against  beneficiary  named 

in  policy 224 

INTEREST. 

See  Bills  and  Noten;   Building  and  Loan  Associations; 
Usury. 

INTOXICATING  LIQUORS. 
See  Fmir  Mile  Law, 

1.  Keeping  open  saloon  on  Sunday  in  violation  of  city  ordi- 
nance, what  is 79 

2.  Sales  held  to  be  in  violation  of  four  mile  law 544,  548 

JUDGMENT. 

1.  Presumed  that  judgment  setting  aside  foreign  judgment 
proceeded  on  the  ground  that  it  contravened  the  foreign 
law  ^ , 586 

2.  Void,  does  not  merge  original  cause  of  action 586 

3.  Conclusive  when  not  appealed  from 586 

4.  Construed  in  connection  with  Court's  written  opinion 591 

5.  General  in  terms,  construed  to  decide  according  to  the 
opinion 591 

6.  Not  subject  to  change  at  subsequent  term 591 
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JUDGMENT— Continued— 

7.  Cuts  off  defenses,  whether  made  or  not 718 

# 

8.  Ag^alnst  administrator,  to  be  collected  de  bonis  propriis^ 
when  and  how  obtained 718 

JURISDICTION. 

1.  Of  wife's  suit  for  divorce  for  desertion 25 

2.  Of  County  Court,  wholly  statutory 653 

3.  Of  Justice  of  the  Peace  to  impose  fine  of  $4  for  disturbing 
public  worship,  wanting _ 668 

JURY. 

See  Court  and  Jury;  Oath  of  Officer;  THal  by  Jury, 

JUSTICE  OF  THE  PEACE. 

1.  May  administer  pauper  oath  for  suit  in  Circuit  Court 175 

2.  Judgment  of,  imposing  34  fine  for  disturbing  public  wor- 
ship, void » 668 

3.  Requisites  of  proceedings  under  the  small  offense  law  . . .  668 

KNIGHTS  OF  HONOR. 

Wife  takes  no  vested  interest,  that  survives  her  death,  in 
benefit  certificate  on  husband's  life  for  her  benefit    619 

LACHES. 
Mere  delay  in  enforcing  a  right  does  not  ordinarily  bar  suit.  253 

LAKES. 

1.  Not  included  in  exemption  of  private  ponds  from  opera- 
tion of  fish  laws 682 

2.  Exception  of  lakes  of  fifteen  square  miles  from  operation 

of  fish  laws,  valid  and  reasonable _ 682 

3.  Ownership  of  fish  in,  subject  to  reasonable  regulation 683 

LANDLORD  AND  TENANT. 

1.  Tenant's  forbidden  act,  not  proximate  cause  of  burning  of 
leased  premises 35 

2.  Tenant's  rights  measured  by,  and  cannot  exceed,  his  land- 
lord's in  the  premises 35 

3.  Landlord's  liability  to  tenant  and  his  guest  for  injury  re- 
sulting from  dangerous  condition  of  the  leased  premises, 
defined 149,  163,  328 
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LAECENY. 
Statute  amending  the  larceny  laws  held  unconstitutional. 521,  522 

LAW  OF  THP:  land. 

See  CtmHitutional  Law, 

LEASE. 

See  Landlfrrd  <(nd  Tciutnt. 

LEGACY. 

See  Willit, 

LEGISLATURE.  ' 


1.  Determines  conclusively  the  policy  or  Impolicy  of  enact- 
ing- laws - 696 

2.  Has  power  to  authorize  County  Courts  to  appropriate 
monev  for  exhibition  at  State  Centennial 653 

LIBEL. 

See  Slander  and  Libel. 

LIFE  ESTATE. 
See  EstcUcs. 

LIFE  INSURANCE. 

See  Insurance^  Life. 

LIFE  TENANT. 

1.  Takes  stock  dividends,  when _ , —  472 

2.  Widow  takes  estate  for  life,  when 1 532 

3.  Tenancy  by  curtesy  does  not  exist,  when 532 

LIMITATIONS,  STATUTE  OF. 
See  Statute  of  Limitations. 

LIQUORS. 

See  Four  Mile  Law;  Intoxicating  LUiuoth. 

MALICIOUS  PROSECUTION. 

Lies  for  actual  damage  resulting  from  wrongful  and  ma- 
licious prosecution  of  a  civil  suit 112 

MANDAMUS. 

1.  Lies  by  State  Board  of  Examiners  against  Comptroller  and 
State  Board  of  Railroad  Tax  Assessors,  to  compel  per- 
formance of  mandatory  duties  touching  railroad  assess- 
ments for  taxation - 496 

48—12  p 
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MANDAMUS— Co?itlnu€(l— 

2.  Every  presumption  made  agfainst  defective  return 497 

3.  Averments  of  petition  not  answered  taken  as  true 497 

4.  Motion  for  peremptory  wtit  on  petition  and  return,  equiv- 
alent to  demurrer  to  the  return 497 

5.  Granting  of  writ  lies  in  Court's  sound  discretion,  even 
when  the  right  is  clear 497,  498 

6.  Refused  even  when  the  rig^ht  to  it  is  clear,  if  the  public 
interest  would  suffer  more  detriment  than  benefit  from 
granting  it 497,  498 

MARKET  VALUE. 

See  Diiinagea;  Insurance,  Pire. 

MARRIAGE  AND  DIVORCE. 

1.  Jurisdiction  of  wife's  suit  for  divorce  for  desertion 25 

3.   Wife  liable  for  costs  of  divorce  suit,  when 59,  580 

3.  llusband  obtaining  divorce  awarded  rents  of  wife's  land.  580 

MARRIED  WOMEN. 

1.  Suit  for  divorce  for  desertion  brought,  where 25 

2.  Liable  for  costs  of  divorce  suit,  when 59,  580 

3.  Rents  of  land  not  separate  estate 580 

MASTER  AND  SERVANT. 

See  False  Imprisonment;  RroxlmcUe  Cause;  Railroads. 

MASTER  IN  CHANCERY. 
See  Clux'ncery  Sale, 

MEASURE  OF  DAMAGES. 
See  Damages. 

MERGER. 
Cause  of  action  not  merged  in  void  judgment  thereon 586 

MISDEMEANOR. 
For  turnpike  to  violate  its  charter 249 

MOTION  TO  QUASH. 
See  Indlctmeyit 
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MUNICIPAL  CORPORATIONS. 

1.  Violation  of  ordinance  of,  forbidding  open  saloons  on 
Sunday : 79 

2.  Bonds  of,  owned  by  railroad  company,  constitutes  distrib- 
utable property. 385 

3.  Abandons  suit  for  violation  of  ordinance  by  repealing  it  _  564 

4.  Repeal  of  repealing  ordinance  does  not  resuscitate  aban- 
doned suit 564 

5.  Ordinances  of,  are  not  statutes  within  §  47  (M.  &  V.)  Code.  564 

MURDER. 

See  Self-defense. 

NEGLIGENCE. 

See  Common  Carrier;  Damages;  Railroads, 

1.  Measure  of  damages  for  negligent  destruction  or  injury 

of  buildings  _. 35 

> 

2.  Proximate  cause  of  loss,  when 35 

3.  Burden  of  proof  as  to  contributory  negligence 50 

4.  Blindness  does  not  excuse  its  victim  from  the  exercise  of 
ordinary  care _ 50 

5.  Of  carrier  shipping  perishable  goods  by  deviated  route  ._     61 

6.  In  running  electric  street  cars  over  grade  crossings ^  119 

7.  Contributory  negligence  not  imputable  to  driver  of  ve- 
hicle colliding  with  electric  street  car  at  crossing,  when  _  119 

8.  Degree  of  care  required  at  grade  crossings  of  electric 
street  railways,  defined 120 

9.  In  the  inspection  of  cars  by  railroads 129 

10.  Of  landlord  as  to  dangerous  condition  of  leased  prem- 
ises  149,  163,  328 

11.  None,  for  public  officer  to  deposit  trust  funds  in  solvent 
bank _ _ 296 

12.  Not  proximate  cause  of  injury,  when 35,  409 

13.  Of  railroads  running  trains  through  station  grounds 552 

14.  Of  carrier  furnishing  defective  cars 677 


NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 

NEW  TRIAL. 

1.  Granting  of,  for  newly  discovered  evidence  rests  in  court's 
discretion 211 
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NEW  TRIAL— CoH«in<cd— 

3.  On  application  for,  witnesses  examined  in  open  court 211 

3.  Counter  aHidavits  are  admissible _ _.   211 

4.  Trial  judffe  must  pass  upon  the  motion  for • 559 

5.  Granted  for  error  in  charg-e  of  Court 677 

6.  (iranted  for  exclusion  of  evidence  of  character 467 

7.  Granted  for  refusal  of  jury  trial 574 

8.  Granted  for  excessive  verdict _ 66 

M.  Not  granted  upon  the  facts 1 20,  128,  552,  553 

10.  Not  granted  for  alleged  errors  in  the  charge .  50, 1 29,  210,211, 552 

1 1 .  Not  granted  upon  nilings  as  to  evidence 209,  2 10 

NEXT  OF  KIN. 
Not  individually  liable  for  costs  of  administration 339 

NOTICE. 

1.  Of  deviation  of  route  must  be  given  by  carrier  to  shipper.     61 

2.  Of  sale  of  perishable  freights  mukt  be  given  by  can'ier  to 
shipper '. _ _     61 

3.  Sufficient  compliance  with  requirement  of  notice  of  claim 
for  damages  for  failure  to  deliver  telegram 66 

OATH. 

See  AtUivhmcnt:   (MtUi  nf  Officer;   Pau))cr  Outh:    WitnesH. 

OATH  OF  OFFICER. 

Record  recital  of,  sufficient  in  felony  case,  wheri 209 

OFFICER. 

See  Oatti  of  Officer;  County  TrutfUe. 

1.  Is  not  insurer  of  trust  funds  confided  to  his  keeping 296 

2.  May  lawfully  deposit  trust  funds  in  bank 296 

3.  Not  debtor  or  special  bailee,  but  trustee  of  public  funds.  296 

OPINIONS. 

See  Judgmeuts. 

ORDINANCES. 

See  Municipal  Cwporatioiis. 

PAROL  EVIDENCE. 
See  Evidence. 
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PARTIES. 

See  Actl(m«. 

PAUPER  OATH. 

For  suit  in  Circuit  Court,  administered   bv  Justice  of  the 
Peace 175 

PERSONATION. 

See  Fal^e  Persomitton. 

PHYSICIAN. 

See  Witness. 

PLEADING  AND  PRACTICE. 


y 


See  Assignment  of  Error;  Former  Conviction;  Mandamus; 
NewTrUxl;  Scire  Fa>cias;  Supreme  Court;  Usury;  Verdict. 

PLEDGE. 
Of  sliares  of  stock,  how  made 252 

PLENE  ADMINISTRAVIT. 
See  AdminUitralion, 

POLICY. 

See  Legislature. 

POND. 

See  Fish;  Lakes. 

PRESUMPTION. 

1.  None  that  pre-existing-  corporation  accepted  benefits  of 
general  incorporation  Act  of  1875 249 

2.  That  a  voluntary  conveyance  is  fraudulent  as  to  donor's 
existing*  creditors  obtains 528 

3.  That  charge  of  court  omitted  from  record  was  correct. 552,  553 

4.  As  to  g-rounds  on  which  judgment  was  based 586 

PRINCIPAL  AND  AGENT. 

1.  Principal  liable  for  agent's  act  causing  false  imprison- 
ment  229 

2.  Carrier  and  bank  are  agents  of  seller,  not  of  purchaser, 
when _ 607 

PRIVATE  WAY. 
Facts  held  insufficient  to  establish  right  of 378 


758  INDEX. 


PROCESS. 

Service  upon  last  elected  officers  of  suspended  corporation 
sufficient 254 

PROMISSORY  NOTES. 
See  Bills  and  Notes, 

PROXIMATE  CAUSE. 

1.  Of  destruction  of  buildings  is,  not  the  fire,  but  the  for- 
bidden storage  of  cotton  by  the  tenant,  which  caused  the 
spread  of  the  fire 3.5 

2.  Engineer's  act  is  not,  of  injury  to  brakeman,  when 409 

PUBLICATION. 

See  SUinder  and  Libel. 

PUBLIC  ROADS. 

See  PHvate  Way. 

1.  Rights  of  parties  at  grade  crossings  of  electric  street  rail- 
ways, defined 119 

2.  Example  of  negligence  by  electric  street  railway  at  grade 
crossing _ 119 

3.  Driver  of  vehicle  not  negligent  a^  crossing,  when 119 

4.  Degree  of  care  required  at  grade  crossings,  defined 12u 

RAILROADS. 

See  Common  Carrier:  Street  Railways;  Taxation, 

1.  Verdict  for  ^1,500  for  injury  to  brakeman  sustained 128 

2.  Brakeman  competent  to  testify  as  expert,  when 128 

3.  Action  lies  for  injuries  inflicted  in  another  State 129 

4.  Duty  of,  to  inspect  loaded  cars  received  from  another  com- 
pany, defined _.  129 

5.  Duty  of,  to  promulgate  rules  for  employees  and  to  enforce 
their  observance _ 139 

6.  Employees  must  know  and  obey  rules 129 

7.  Employees  not  held  to  strict  obedience  to  neglected  rules.  129 

8.  Liable  for  false  imprisonment  brought  about  by  its  secret 
detective 229 

9.  Corporate  bonds  owned  by,  are  distributable  property 385 

10.  Assessable  for  back  taxes  by  State  Comptroller,  not  by 
County  Trustee,  when 385 
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11.  Back  assessmeDts  of,  not  within  provisions  of  Acts  1889, 

Ch.  96 _ 385 

13.  Engineer  and  fireman  remain  fellow  servants  on  loss  of 
conductor,  when 409 

13.  Rules  as  to  parting  of  train  in  motion  not  applicable, 
when 409 

14.  Engineer's  act  not  proximate  cause  of  injury,  when 409 

15.  Powers  and  duties  of  Comptroller,  State  Board  of  Exam- 
iners, and  State  Board  of  Assessors,  relative  to  assessment 

of  railroads  for  taxation,  defined 496-498 

I 

16.  Assessment  of  distributable  property  not  complete  until 
Board  of  Examiners  acts  thereon 497 

17.  Statutes  providing  for  assessment  of  railroads  construed 

as  a  system 497 

18.  Running  trains  through  station  grounds,  must  observe 
statutory  precautions 552 

19.  Fencing  act  does  not  apply  to  depots,  etc 552 

RECITALS. 

See  Statutes. 

RELIEF. 

See  Answer;  Chancery  Court. 

REMAINDER  AND  REMAINDERMAN. 

See  Corporations:  Estates;  Life  Tenant;  Wills. 

RENTS  AND  PROFITS. 

1.  Of  wife's  lands  awarded  to  divorced  husband 580 

2.  Of  wife's  general  estate  are  not  separate  estate  1 580 

REPEAL. 

See  Municipal  Corporations;  Statutes. 

REQUESTS, 

See  Charge  of  Court. 

RES  ADJUDICATA. 

1.  Judgment  not  appealed  from,  conclusive 586 

2.  Judgment  cuts  off  all  available  defenses,  whether  made 

or  not 718 
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RESIDENCE. 

See  Divorce. 

RETURN. 

See  Maiidiimiis. 

REVENUE. 

See  TaxatUni, 


REVIVOR. 

See  AdmiJiifitratifni;  Scire  Facias, 

RIGHT  OF  WAY. 

See  Private  Way. 

ROADS. 

See  Private  Way;  PtibUc  Roads. 

SALES. 

See  Administration;  Chancery  Sales. 

1.  Of  perishable  freight   by  carrier,  notice  to  shipper  re- 
quired   _ _ fil 

2.  Of  decedent's  lands  to  pay  debts,  not  barred   in  seven 
years,  when 185 

3.  Of  shares  of  stock,  requisites 253 

4.  To  noncomplying  foreign  corporation,  valid,  when 599 

5.  When  title  to  goods  placed  on  board  cars,  does  not  pa^s 

to  purchaser ^ 607 

6.  Purchaser's  right  to  inspect  shipped  goods 607 

SALE  OF  LAND  TO  PAY  DEBTS. 

See  Admlnlstrati4jn. 

SCHOOLS.  PUBLIC. 

1.  County  Trustee  not  insurer  o|  f  and s  of 296 

2.  Funds  of,  may  be  deposited  by  Trustee  in  bank 296 

3.  Are  resources  of  the  county _ 654 

SCIRE  FACIAS. 

1 .  Administrator's  defenses  to,  waived,  when 718 

3.  Sufficient  suggestion  of  devastavit  for  issuance  of 718,  719 
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SELF-DEFENSE. 

1.  Court's  charge  as  to,  sustained 211 

2.  Rule  as  to  defending  home  and  family  stated 242 

SELLING   LIQUORS. 

See  Intoxicating  Llipiors. 

SEPARATE  ESTATE. 

Rents  of  wife's  general  estate  are  not 580 

SLANDER  AND  LIBEL. 

Publication  of  libel  contained  in  letter  sufficient  in  criminal 
but  insufficient  in  civil  suit 94 

SMALL  OFFENSES. 

See  Justice  of  the  Pecvce. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STATE.' 

1.  County's  liability  to,  for  costs  collected  on  commuted  sen- 
tence for  felony  _ 178 

2.  County  not  liable  to,  for  tax  on  litigation  in  misdemeanor 
case  when  it  was  not  actually  collected 178 

3.  Entitled  to  fines  collected  by  county  under  felony  indict- 
ment     178 

STATE  CENTENNIAL. 

1.  County  Courts  have  power  to  appropriate  money  for  ex- 
hibition at 653,  654 

2.  Committee  not  necessary  party  to  suit  for  county  sub- 
scription   _ _ 654 

3.  Extension  of  duration  of,  does  not  avoid  subscriptions  pre- 
viously made , _ 634 

STATE  COMPTROLLER. 

1 .  Is  assessor  of  back  taxes  against  railroads  upon  their  dis- 
tributable property 385 

2.  Mandamus  lies  against,  when _ 496 

3.  Cannot  appoint  attorneys  to  collect  unclaimed  costs  and 
funds  and  hold  them _ 630 
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STATUTES. 

See  ConstUutioJuil  Law, 

1.  Repeal  by  implication  when  both  statutes  are  passed  on 
same  day 17 

2.  Example  of  repeal  by  implication  in  tlie  statutes  impos- 
ing inheritance  tax ^ 16 

3.  ** May'' construed  to  mean  *' shall" 25 

4.  ''  Enacting*  clause "  and  *' section*'  are  not  synonymous  ..  141 

5.  Relating"  to  assessment  of  distributable  property  of  rail- 
roads for  taxation  construed  as  a  system 497 

(i.  Examples  of  mandatory  and  directory  provisions 496,  497 

7.  Amendatory  statute  held  void  for  insufficient  recital  of 
the  lav7  amended 521,  522 

8.  What  constitutes  an  amendatory  statute .-  622 

9.  Municipal  ordinances  are  not  statutes 564 

10.  As  to  collection  of  unclaimed  costs  and  funds,  construed  .  630 

11.  Policy  or  impolicy  of  enacting,  question  for  the  Legisla- 
ture  696 

12.  The  no  fence  law  unconstitutional 696 

13.  The  fish  law  is  constitutional 682,  683 

STATUTE  OF  LIMITATIONS. 

1.  Of  seven  years,  does  not  bar  sale  of  decedent's  land  for 
payment  of  debts,  when 185 

2.  Amendment  of  answer  to  plead  not  allowed,  when 378 

STREETS. 

See  Pttbllc  Roads, 

STREET  RAILWAYS. 

1.  Respective  rights  of,  and  of  vehicles,  at  grade  crossings, 
defined 119 

2.  Duty  of,  on  approaching  grade  crossings 119 

3.  Driver  of  colliding  vehicle  not  guilty  of  negligence,  when  119 

4.  Degree  of   care  required  of  persons  at  grade  crossings, 
defined 120 

STOCK  AND  STOCKHOLDERS. 
See  Corporatloris. 

SUBSCRIPTION. 

See  State  CejitenniaL 
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SUNDAY. 
What  constitutes  opening  of  saloons  on  Sunday 79 

SUPREME  COURT. 

In  General.  , 

1.  Judgment  of,   construed   in  connection  with  written 
opinion 591 

3.  Has  no  power  to  change  its  judgment  at  a  subsequent 
term 591 

3.  Presumes  omitted  charge  correct 552 

4.  Will  not  pass  upon  policy  or  impolicy  of  laws 696 

5.  Will  not  retax  costs,  when 82 

Will  Rkvebse. 

1.  Verdict  for  $500  as  excessive,  when 66 

2.  For  admission  of  incompetent  evidence,  when 67 

3.  For  erroneous  exclusion  of  evidence,  when 148,  467 

4.  Upon  demurrer  to  evidence 459 

5.  Judgment  sustaining  plea  of  former  conviction 668 

6.  For  error  in  Court's  charge 677 

7.  For  Judge's  failure  to  act  upon  motion  for  new  trial 559 

Will  Not  Reverse. 

1.  Verdict  for  81,500  as  excessive,  when 128 

2.  For  alleged  error  in  Court's  charge. 50,  99,  129,  210,  211,  552 

3.  Upon  the  facts 120,128,552,  553 

4.  For  rulings  upon  evidence 128,209,  210 

5.  Upon  insufficient  assignments  of  error 85,  99 

6.  Refusal  to  retax  costs 82 

7.  For  allowing  amendment  of  declaration  at  trial 128 

8.  For  refusal  to  allow  amendment  of  answer 378 

9.  Upon  demurrer  to  evidence 409 

10.  For  newly  discovered  evidence 211 

11.  For  failure  to  swear  witness 210 

TAXATION. 

1.  Of  inheritances,  statutes  construed 16,  17 

2.  Tax  on  litigation,  county  not  liable  for,  in  misdemeanor 
case  unless  it  is  actually  collected 178 

3.  Bonds  owned  by  railroad  company  constitute  distributa- 
ble property 385 
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TAXATION— Continued— 

4.  State  Comptroller,  not  the  County  Trustee,  assesses  back 
taxes  on  (distributable  property  of  railroads 38') 

5.  Back  assessments,  authorized  by  Acts  1889,  Ch.  96,  do  not 
embrace  distributable  property  of  railroads _ 385 

6.  Duties  and  powers  of  the  Comptroller  and  the  several 
boards  in  assessment  of  railroad  properties 496-498 

7.  Board  of  Examiners  must  act,  to  complete  assessment  of 
railroads _ 497 

8.  Statutes  providing*  for  assessment  of  distributable  prop- 
erty of  railroads  form  a  system 497 

9.  By  county  for  State  centennial  purposes,  authorized 653 

TAX  ON  LITIGATION. 
See  TiixatUm, 

TELEGRAPH  COMPANY. 

1.  Liable  to  beneficiary,  though  not  addressee,  for  failure  to 
deliver  telegram 66 

2.  Compliance  with  rule  requiring  notice  of  claim  for  dam- 
ages within  sixty  days,  held  sufficient- _ 66 

3.  Verdict  for  $500  for  nondelivery  of  telegram  set  aside  as 
excessive _ 66 

4.  Evidence  held  not  admissible  in  suit  for  nondelivery  of 
telegram 66 

TENANCY  BY  THE  CURTESY. 
See  Husband  and  Wife. 

TRIAL  BY  JURY. 
Demand  for,  irrevocable  without  consent  of  adversary 574 

TRUSTS. 

See  Officers. 

TRUSTEE. 

See  Ctmniy  Trustee. 

TURNPIKE  COMPANY. 

1.  Pre-existing  not  presumed  to  accept  benefits  of  general 
incorporation  Act  of  1875 _ 249 

2.  Violating  charter  guilty  of  misdemeanor  under  the  gen- 
eral law _ ^ 249 
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USURY. 

1 .  Ki ght  to  plead  is  a  personal  privilege 2.54 

2.  Exceptions  to  this  rule  of  personal  privilege  stated 254 

3.  '*'«'ot  relieved  against,  after  judgment  at  law 254 

4.  Note  purporting  to  be  given  for  labor  and  materials  usu- 
rious, when _ 3^)1 

o    Cancellaticm  of  usurious  note,  how  and  upon  what  terms 
gr  a  n  te  d ...301,302 

6.  Assignee  of  usurious  note  cannot  recover  on  original  con- 
sideration _._ _ .' 302 

7.  As  applied  to  contract  with  foreign   building  and  loan 
association _. 509 

VENDOR  AND  VENDEE. 
JSee  Sdlcft. 

VERDICT. 

1.  For  ^.'iOO,  held  excessive _ 60 

2.  For  31 1 500,  held  not  excessive _.   128 

3.  Supported  by  the  facts:  rule _ 120,  128,  552,  553 

4.  Assignment  of  error  upon  insufficient,  when 85,  99 

VOLUNTARY  CONVEYANCE. 

1.  Presumed  fraudulent  as  to  donor's  existing  creditors 528 

2.  Who  is  an  existing  creditor _ 528 

3.  Fraudulent  as  to  existing  is  fraudulent  as  to  subsequent 
creditors _ _ 538 

WAIVER. 

1.  Of  fraudulent  alteration  of  note,  what  is  not 10 

2.  Shipper,  by  siiing  original  carrier,  does  not  waive  right 

to  sue  substituted  carrier 01 

3.  .Of  arbitration  clause  of  fire  policy,  what  amounts  to.  .193,  194 

4.  Of  swearing  of  witness  in  felony  case 310 

5.  Of  jury  trial,  not  allowed  by  demandant 574 

6.  Of  objection  to  jurisdiction,  when _ 718 

7.  Of  defenses,  by  failing  to  plead  them 718 

WASTE. 
Widow's  use  of  timber  on  assigned  homestead,  is  not 38 
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WAY. 

See  Private  Way:  Public  Roads.  « 

WIDOW. 

1.  Her  right  to  use  of  timber  on  assigned  homestead,  de- 
fined        88 

2.  Dissent  from  will,  and  its  results __   r43 

3.  Takes  life  estate  under  will  and  deed,  when 532 

WIFE. 

See  Hu$band  and  Wife. 

WILLS. 

1.  Not  revoked  by  subsequent  dissenting  verbal  declarations    85 

2.  Testator's  subsequent  verbal  declarations  admissible, 
when  and  for  what  purposes,  and  inadmissible  when,  in 
contest  over  will 85,  86 

3.  Contribution  enforced  against  other  devisees  to  compen- 
sate a  devisee  disappointed  by  the  widow's  dissent 343 

4.  Remaindermen  s  right  of  acceleration  upon  widow's  dis- 
sent yields  to  the  right  of  a  disappointed  devisee  to  com- 
pensation for  his  loss 343 

5.  Devisees  take  equal,  several,  vested,  and  transmissible  in- 
terests, when 369 

6.  Devisees  take  pei' capita,  not  per  stirpes,  when 369 

7.  Several  rules  for  construction  of  wills,  stated  and  applied.  369 

8.  Under  bequest  of  stocks  for  life  and  in  remainder,  the  life 
tenant  takes  stock  dividends  declared  from  net  earnings 
during  the  life  estate 473 

WITNESS. 

1.  Brakeman  competent  to  testify  as  an  expert 129 

2.  Subsequent  experiments  made  by  physician,  competent..  209 

3.  Impeached  by  record  of  infamy __  210' 

4.  Swearing  of,  waived,  when '  210 

5.  Examined  in  open  court  on  motion  for  new  trial 211 

,    '    '  '^ 
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